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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

Beattie B. Ashmore, in his capacity as )
court-appointed Receiver for Ronnie )
Wilson and Atlantic Bullion & Coin, Ing
Civil Action No. 8:15-cv-02368-JMC
Raintiff,

V. ORDER AND OPINION

RoswellWilson,

— e

Defendant. )
)

Plaintiff Beattie B. Ashmore Plaintiff”), in his capacity as court-appointed receiver for
Ronnie Gene Wilson (“Wilson”) and Atlantic Bulhcand Coin, Inc. (“AB&C"), filed the instant
action against Defendant Roswell Wilson (“Defemiffato recover grossly excessive payments
received by Defendant as a return on hiestment in the Wilson-AB&C Ponzi scheme.

This matter is before the court on DefendaMotion to Certify Questions of State Law
(ECF No. 36) pursuant to Rule 244 of the Sdbé#nolina Appellate Court Rules (“SCACR”), to
which Plaintiff filed a Response in OppositiggCF No. 38). Defendantiled a Reply to
Plaintiff's Response in @position. (ECF No. 39.)

The court finds that Defendant’s proposeettified questions to the South Carolina

L“A Ponzi scheme is a fraudulent investment paogiin which funds are paid in by investors
and later investors[funds are used to pay out nonexistphantom profits to the original
investors, thus creating the illusion that the fraudulent investment program is a successful, profit
generating enterprise which, inrtuattracts new investment funtsat are used to sustain the
fraudulent program.”United States v. Wilsoi€r. No. 8:12-cr-00320-JMC, ECF No. 1-1 at2 7 6
(D.S.C. Apr. 4, 2012). IrWilson, the United States alledethat Wilson,through AB&C,
“orchestrated a Ponzi scheme whereby he ledsiove to believe that he was investing their
money in silver, when, in fact, Wilson was not gsilver but using thenoney for his personal
gain . . . [and] [t]o keep the Ponzi scheme goigson also made payments to earlier investors
to whom Wilson made representations that thmiestments were earning high rates of return—
sometimes in excess of 200 percet.at ECF No. 17 at 1.

Dockets.Justia.com


https://dockets.justia.com/docket/south-carolina/scdce/8:2015cv02368/221176/
https://docs.justia.com/cases/federal/district-courts/south-carolina/scdce/8:2015cv02368/221176/42/
https://dockets.justia.com/

Supreme Court are not outcome determinative. Therefore, the D&NtES Defendant’s
Motion to Certify Questionsf State Law (ECF No. 36pr the following reasons.
|. LEGAL STANDARD

South Carolina Appellate Court Rule 244oyides that the &ith Carolina Supreme
Court:

[l]n its discretion may answer questionslafv certified to it by any federal court

of the United States . . . when reqeesty the certifyingcourt if there are

involved in any proceeding before that doguestions of law of this state which

may be determinative of the cause then pending in the certifying court when it

appears to the certifying court there isaomtrolling precedent in the decisions of

the Supreme Court.

SCACR § 244(a).

Further, the certification order must present‘{ig¢ questions of lawo be answered”; (2)
“all findings of fact relevant tahe questions certified”; and (3) “a statement showing fully the
nature of the controversy in whithe questions arose.” SCACR § 244(b).

Additionally, the Fourth Circuit has held tHathere there is no case law from the forum
state which is directly on point, the district copmust] attempt[] to do as the state court would
do if confronted with tB same fact patternRoe vDoe, 28 F.3d 404, 407 (4th Cir. 1994). “Only
if the available state law isearly insufficient should the coudertify the issue to the state
court.”ld. Further, “federal courtshould take care not to burdémeir state counterparts with
unnecessary certification requesdyter vComm'; 668 F.2d 1382, 1385 n.5 (4th Cir. 1981).
Consequently, if the answer toetlissue sought to be certified is reasonably clear, no need for
certification exists.

1. ANALYSIS

A. Defendant’s Argument

Defendant asserts that questions relatedhisocauses of action against Plaintiff for



violation of (1) the Statute oflZabeth and (2) principles of unfusnrichment must be certified

to the South Carolina Supreme Court. (ECF No. 36-1 at 2.) Specifically, Defendant claims that
“[tihe Statute of Elizabeth is intended farevent persons from defrauding creditors by
transferring their assets to third-parties, anérlagetting those assetsturned. It was never
designed to decide isssl between equally innocent, defilad creditors and the [Court] has
never decided this important public policy isSU&CF No. 36-1 at 2.) Additionally, Defendant
argues that “[tlhere has never been a Sduéinolina Supreme Court decision holding that
equally innocent investors who both made andraostey should somehow take the profits from
one and give to another.” (ECF No. 36-1 atThys, Defendant proposes the following certified
guestions verbatim:

1. Whether South Carolina law allows autt to grant equitable relief, under the
common law theory of unjust enrichmentaatst one investor in a Ponzi scheme

in favor of another investowhere (1) all investors took an equal risk; (2) the
investors’ contributions we immediately put at risk when invested and the
investors recognized the time value of thapbney; (3) the proceeds appeared to
be the very performance which was promised; (4) the investors would have
received similar benefits if the scheme had been a legitimate investment; (5) the
other investors were not plaintiffs ithe case and were equally “at fault” in
trusting an investment advisor whonrdahe Ponzi scheme; (6) the investors
reasonably changed position in reliance anlibnefit so thatestitution would be
inequitable; (7) the inw&tors who reasonably changed position would be placed
under significant hardship if restitution was required of them; and (8) the
perpetrator of the schenmmuffered no injury and had no justifiable claim to
recover money from the investors to whom it made the original conveyances
when the continued existence of the schemefited from the payments to some
investors in order to attract later investors.

2. Whether South Carolina law allows a Gdorrequire investors to disgorge the
proceeds of their investments in a Posezheme after (1) they became final
transactions and (2) the investors ltddnged their position in reliance upon the
finality of the transaction.

3. Whether the doctrines of in parilideo and unclean hands apply to the
potential beneficiaries of an action brougplgta Receiver when they were equally
“at fault” for trusting an investng advisor who ran a Ponzi scheme.



4. Whether South Carolina’s Statute Elifzabeth (S.C. Code Ann. § 27-23-10)
allows for recovery when funds were paw one creditor rather than another
when its stated aim is to prevent persons from defrauding all their creditors by
transferring assets a third person.

5. Whether it is a matter for the South Qe legislature, and not the Courts, to
decide if final financial transactionsan be disturbed in South Carolina to
redistribute funds from a Ponzi scheme.

6. Whether South Carolina law recognizbat when both parties to a dispute
have an equitable interest, the firsatmuire an equitable interest prevails.

7. Whether under South Carolina law, the interests of justice demand the use of

equitable tolling to expand the liability ofvestors in an investment that was later

determined to be a Ponzi scheme.
(ECF No. 36 at 1-2.)

B. Plaintiff's Response

In response, Plaintiff argues that, under Rule 244, the law is “not clearly insufficient”
because this court previously applied South {@@daw to the instant Ponzi scheme. (ECF No.
38 at 8.) Further, Plaintiff claims that he asthorized by the coutb recover money from
Defendant, which is in accordamwith South Carolina lawld. (citing Ashmore v. Taylgr2014
U.S. Dist. LEXIS 162147, at *9-10 (D.S.C. NaiB, 2014)).) Finally, Plaintiff asserts that the
certification of Defendant’'s gséons constitutes an undue burden on the South Carolina
Supreme Court. (ECF No. 38 at 11 (citiBgyter v. Comm’r668 F.2d 1382, 1385, n.5 (4th Cir.
1981)).)

C. The Court’s Determination

The court is not persuaded that Defendaptgposed certified questions are outcome

determinative. Defendant claims that certifying the questions is necessary because “the highest

Court in the state can set the public policy forpaésent and future &ith Carolinians.” (ECF



No. 36-1 at 3.) As a resultcertifying these novel questionsf law to the South Carolina
Supreme Court may be deterntina of the causes of action ft()

However, the Statute of Elizabeth provideattt{e]very gift, grant, alienation, bargain,
transfer . . . made to or for any intent or purposeelay, hinder, or defua creditors and others .
.. must be deemed and taken . . . to be gleartl utterly void.” S.CCode Ann. § 27-23-10(A)
(2016). Next, unjust enrichments“an equitable doctrine, akin to restitution, which permits the
recovery of that amount the defendant has bearstipjenriched at thexpense of the plaintiff.”
Ellis v. Smith Grading & Paving, Inc294 S.C. 470, 473 (S.C. Ct. App. 1988).

Defendant fails to demonstrate how answerthe proposed facpecific questions will
absolve him from liability as a “net winner.” Meover, the court is unconvinced by Defendant’s
presumption that the victims of the WilsAB&C Ponzi Schemeare “equally innocent
investors.” South Carolina kasufficient controlling precedemégarding Ponzi schemes under
the Statute of Elizabeth and tHectrine of unjust enrichment, vah allows Plaintiff to recover
“profits” from net winners in this case. TheredpDefendant fails to set forth novel questions of
law to be certified to the South Carolina Supreme Court.

[11. CONCLUSION

Based on the aforementioned reasons, the &dtiki ES Defendant’s Motion to Certify
Questions of State Law (ECF No. 36).

IT 1SSO ORDERED.
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November 28, 2016
Columbia, South Carolina



