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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

Beattie B. Ashmore, in his capacity as )
court-appointed receiver for Ronnie Gene ) Civil Action No.: &1-2373JMC
Wilson and Atlantic Bullion and Coin, Inc., )
Plaintiff,
V. ORDER AND OPINION

Brigitte Owens,

N e N N N N

Defendant.

)

Plaintiff Beattie B. Ashmore Receiver”), in his capacity as cowppointed Receiver for
RonnieGene Wilson (“Wilson”) and Atlantic Bullion and Coin, Inc. (“AB&C”), filed this awti
against Defendant Brigitte Owens (“Defendant”) to recover direct paynremtsthe Wilson
AB&C Ponzi schemé.

This matter is before the court pursuanRe&ceiver andefendant’scompetingMotions
for Summary JudgmeECF Nos. 51, 65.) For the reasons set forth below, Defendant’s Motion
for Summary Judgment BENIED (ECF No. 51)andReceiver'sMotion for Summary Judgment

is GRANTED IN PART andDENIED IN PART (ECFNo. 65).

1A Ponzi scheme is a fraudulent investment program in which funds are paid in by ingestors
later investors[’] funds are used to pay out nonexistent phantom profits to the angewstbrs,
thus creating the illusion that the fraudulent investment program is a successgiugjgrerating
enterprise which, in turn attracts new investment funds that are useddam she fraudulent
program.” United Sates v. Wilson, Cr. No. 8:12cr-00320JMC (D.S.C. Apr. 4, 2012) (ECF No.
1-1at296.)
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l. PROCEDURAL BACKGROUND

On July 30, 2012, Wilson and AB&C pled guilty to two counts of mail fretiednming
from their involvement in a criminal Pongchemeanvolving hundreds of victims and millions of
dollars. (ECF No. 54 at 1.) On November 13, 2013, Wilson was sentenced ton@2B5term
of imprisonment. I.) On that same date, AB&C was sentenced to a five year term of probation
and a finewas imposed.(ld.) Wilson and AB&C were ordered to pay restitution in the amount
of $57,401,009.00.(1d.) On August 12, 2014, Wilson was again indicted on one count of
obstruction of justice related to his efforts to secrete assets fro@dhernmentand court
appointed Receiver.(Id.) On October 6, 2014, Wilson entered another guilty plea,cend
Decemben0, 2014, was sentenced to an additional term of imprisonmienat @.)

As a result of the criminahvestigation into the fraudulent investment schenchestrated
by Wilson and AB&C an Order wagnteredappointing Beattie B. Ashmore dsetReceiver.See
Wilson, 8:12cr-00320JMC (ECF No. 3.) The Order seforth the duties of the Receiver to
include marshaling and safeguarding the assets of Wilson and AB&C and other so dfiiesd e
(hereinafter the “AB& Receivership Entities”) in an effort to ultimately make a return to the
victims of Wilson’s criminal activities(ld.) The Order requires the Receiver, among other things,
to locate and manage assgtsviouslyacquired by and/omnithe name/possessiohthe AB&C
Receivership Entitieq(ld.) In addition, the Order directs the Receivenitatelegalproceedings
for the benefit of the AB&C Receivership Entities including, but not limited tos doit
disgorgement of profits.ld.)

On June 11, 2, Receiveffiled a Complaint against Defendant for unjust enrichment and
fraudulent transfer under tt&tatuteof Elizabeth, S.C. GDE ANN. 27-23-10 (2014)and/or the

North CarolinaUniform Voidable Transactions Act, N.CEG STAT. § 39-23.1, et seq. (2015)



(“UVTA") .2 (ECF No. 1.) Under bottlaims Receiver seeks $255,190.00 (the amount of “profit”
Defendant received from her investment) from Defendant “for the ultimate behéistribution

to the coudapproved victims of the Ponzi scheme.” (ECF No. 1 at 7.) On April 14, 2017,
Defendant filed a Motion for Summary Judgment, assertfhl Receiverlacks Article Il
standing;(2) prudentialstanding consideratiori&kewise preclude the actioi(3) Receiver lacks
corstitutional capacity to sue(4) Receiver'sappointment was invalid; (SiReceiver’sSouth
Carolina law taimsfail becausda) Receiverhas not showmadequacy of relief at law, (lthe
statuteof limitations bars the stale claims, a@ Receiverlacks statutorystandingunder the
Statute of Elizabeth(6) Receiver’sNorth Carolina law taims fail under thdJVTA; and(7)
Receiver’sunjust enrichmentlaim fails (ECF No. 51.)

On April 28, 2017Receiverfiled a response in opposition to Defendant’'s Motlargely
asserting that Defendant’s procedural and substantive argumergmeritless. (ECF No. 54.)

On May 4, 2017, Defendant filed a reply Receivels responsegssentiallyreasserting her
argumentsn her Motion for Summary Judgment. (ECF No. 56.)

On June 7, 201'Receiverfiled a Motion for Summary Judgment, asserting that there are
no genuinassues of material fact asReceiveis unjust enrichment claim and frauduléransfer
claim. (ECF No. 65.) On June 20, 2017, Defendant filed a response in opposiiendwer’s
Motion, incorporating her arguments from her Motion for Summary Judgment, with the added
argument that she acted in good faith. (ECF No. 69.) On June 30R¥tEiveffiled a reply to
Defendant’s response, restating his belief that Defendargiementavere meritless.(ECF No.

75.)

2 UVTA was formerly called the Uniform Fraudulent Transfer Act, N.ENGBTAT. § 39-23.1¢t
seg. (1997).



. FACTUAL BACKGROUND

To effectuate the fraudulent investment scheme, Wilson, through other persadms and
company AB&C, conductedseminarsto recruit individuals to invest in silver bullion with
promisesof unconventionallyhigh rates of return(ECF No. 65at 2.) Defendannvested in and
profited from this fraudulent investment scheme at the expense of those invésidostypart or
all of their investment(ld.) Defendant is consideredraet winner,” meaning she received more
money than she investedld.) On May 10, 2006Defendant’'sthenthusband invested $40,000
with AB&C on her behalf and withotiter advance knowledgé.(ECF No. 90 at 3.Defendant’s
net prdit from this scheme wa$255,190.00, a 723% return on her investmelat) (

As part of the scheme, investors deposited monies, by cash, check, or wire, wit
Wilson/AB&C, but were not asked to or required e intoa written agreement{ECF No. 65
2 at 8.) In this casePefendant never met with Wilson to discuss the investment made on her
behalf. Further,Defendant wasiot required to provide a social security numbes W-9 form,
driver’s license, or personal information (e.g., annual income, net worth exclusive qfliooinde
net worth, outstanding debt, tax bracket, number of dependents, occupation, investment
experience) (Id. at 9; ECF No. 68l at 2) Defendant admits in hatepositionthat no online
access to her account was availalfleCF No. 652 at 6) Additionally, she admits that shever
received a trade confirmation and that no interest was earned on her timanéiilson held for
her. (Id. at 78.)

Defendantdid not receivestatenents on a regular basis and admits in her depoghin

she didnot review her statements for accura¢hd. at 5 11) Although Wilson toldDefendant

3 Defendant was made aware of the investment by hethirgloand in 2007. (ECF No. &5at
3)



that a commission would be charged, no commission ever appeared on a stafenent7.)
Defendandid not have control as to when Wilson bought and sold silftdr.at 10.) Shenever
inquired whether Wilson/AB&C was licensed registeredo buy and sell silver bullion(ld. at
7.) Defendantneverreceivedyearend tax reporting documents indlog, but not limited to
1099s. (ECF No. 62 at 9.) Shedid notreportthe profit from her investment on her federal tax
returnsand kept ifrom her accountant.ld. at 910.)

At one time, Wilson’s statements indicated that Defendant owned 11,800 ouncesr(@veighi
a half of a ton) of silver, but never paid any money to store the silver. (ECF No4.$55ae did
not know where the silver was purportedly stored, never asked whelver was purportedly
stored andneverasked to take possession of the silver. (ECF N& 610.) Defendant even
admitted thashe did not know if Wilson was actually buying and selling silver on her belhalf. (
at7.)

. JURISDICTION

The court has jurisdiction over this matter under 28 U.S.C. § 1331 pursiRetdiver’s
allegation that the Complaint “is so related tolth&e Receiver, 8:12cv-2078JMC, case and the
underlying criminal casé/)nited States v Wilson, et al, 8:12cr-00320][,]” cases in which the court
has jurisdiction, “that it forms part of the underlying case or controversyYCF (0. 1 at 1 § 3.)
The court mayproperly hearReceivers state law claims for fraudulemtansferand unjust
enrichment based on supplemental jurisdiction since these claims “are sote@dshs in the
action within such original jurisdiction that they form partloé same case gontroversy . . .”

28 U.S.C. § 1367(a).



V. LEGAL STANDARD

Summary judgment is appropriate “if the movant stithat there isiogenuine dispute as
to any material fact and the movant is entitled to judgment as a obatéev.” Fed. R. Civ. P.
56(a). “[l]n ruling on a motion for summary judgment, ‘the evidence of the nonnjsyisrtop be
believed, and all justifiable farences are to be drawn in [thdajor.” Tolanv. Cotton,  U.S.
_,134 S. Ct. 1861, 1863 (2014) (per curiam) (brackets omitted) (quotiiegson v. Liberty
Lobby, Inc., 477 U.S. 242, 255 (1986))A dispute is genuineif' the evidence is such that a
reasonable jury could returnvardict for the nonmoving part[ie$]and afact is materialif it
“might affect the outcome of ¢éhsuit under the governing lawAnderson, 477 U.S. at 248.

The movant bears the initial burden of demonstrating to the court that no gesuasaé
material fact exist.See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Once this threshold
showng has been made, the Agmoving party cannot survive summary judgment by resting on
the allegations in the pleadings. Rather, themoring party must provide specific, material facts
giving rise to a genuine issu&eeid. at 324. Under this standard, the mere scintilla of evidence
is insufficient to withstand the summary judgment motiSee Anderson, 477 U.S. at 255 (1986).

V. ANALYSIS
A. Defendant’s Motion for Summary Judgment
1. Procedural Arguments

In her Motion, Defendant asserts a numifadisjointedargumentsn support osummary
judgment. First, Defendant assdahatReceivelacks standing. (ECF No. 8lat 35.) However,

a Receiver has standing to sue dojust enrichment anfilaudulent transfers in the context of a
Ponzi schemeSee Scholesv. Lenmann, 56 F.3d 750, 7547th Cir. 1995 (“The Appointment of

the receiver removeithe wrongder from the scene [and the corporatidms¢ame entitled to the



returnof the moneys—for thebenefitsnot of [the wrongdoer] but of innocent invess—that [the
wrongdoer] had made the corporations divert to unauthorized purposes.” The South Carolina
Court of Appeals has citegtholes with approval. See Myatt v. RHBT Fin. Corp., 370 S.C. 391,

396 (S.C. Ct. App. 2006).

Moreover, federal courts inSouth Carolina haveonsistentlyrecognized claims by
Receiversagainst profit takers of Ponzi schesrfer unjust enrichment and claims brought
pursuant to the Statute of Elizabetfee, e.g., Ashmore v. Fowler, No. 8:14cv-0449, 2016 WL
4089551 (D.S.CAug. 2,2016); Ashmore v. Richardson, No. 3:12ev-00431MBS, 2012 WL
5985659 (D.S.C. Nov. 28, 201 Ashmorev. Taylor, No. 3:13ev-02303MBS, 2014 WL 6473714
(D.S.C. Nov. 18, 2014Ashmore v. Cook, No. 3:13ev-01449MBS, 2013 WL 6283508 (Dec. 4,
2013) Further, Defendant espouses that if North Carolina’s UVTA is to apphe fraudulent
transfer claim(as she contends it does), Receiver does not have statutory standing. (ECF No. 51-
1 at 10.) This statement is incorre&ee Bell v. Disner, No. 3:14cv-91, 2014 WL 6978690, at
*5 (W.D.N.C. Dec. 9, 2014(citing Scholes, 56 F.3d 750) (“It is welkettled that a Receiver has
standing to assert claims for fraudulent transfer under the [UVTA] betai&eceivership entity
was harmed by the diversion dfose assets.”).Therefore, Defendant’'s arguments astjng
Article 11l standing,prudential sanding, and statutory standiage without merit.

2. Substantive Arguments
Defendant asserts thReceiver'sSouth Carolina lawclaims againsher are precluded

becausd&receiver, on behalf of Wilson/AB&C, did not first file bankruptcy. (ECF No. 51-1 at 6.)

4 The court finds that Defendant’s arguments that Recéacks constitutional capacity to sue
because there is no evidence he took an oath of office, or that his appointment whbéozalse
he did not get a concurrence of a majority of the court’s judges (ECF Noat%6), are wholly
without merit,and therefor@eed not be addressed.



Defendantoes not cite to any authority, and the court does not find any, that suhgesis a
requirement in South Carolina that arfy asserting a claim for unjust enrichment or a claim
pursuant to th&tatuteof Elizabeth must first fildor bankruptcy.

Defendant further argues that tl@ims are barred bine statute of limitations. (ECF No.
51-1 at 7.)As stated ly this court in Ashmore v. Fowler, a case filed by Receiver asserting the
same claims as this case, the claars governed by a thrgear statute ofimitations and the
discovery rule. 2016 WL 4089551, at *6. Additionally, the court heldowler that a caim
broughtat the veryleastwithin three years of the Receiver’s appointment was withirstdueite
of limitations Id. In this caseReceiver was appointed by the court on June 13,.2852Mlson,
8:12cr-00320JMC (ECF No. 31.)The suit against &fendant was filed on June 11, 2015, within
threeyears of the appointment Beceiver.(ECF No. 1.)For thes@easonsDefendant’s argument
regarding the statute of limitations is without merit.
B. Receiver'sMotion for Summary Judgment

In the partiesJoint Motion for Rulings and Stipulationthe parties requested a decision
on Receiver’s claim for unjust enrichment prior to ruling on the statutory clgBGF No. 90 at
5.) The partiestipulatedhat “under South Carolina state cheafdaw prindples South Carolina
substantivdaw applies to thelaim for unjust enrichmerit.(ECF No. 90 at 2.)Receiver stated
that he “maintains that a claim for unjustrichmentcan be brought, in addition to, or as an
alternative to, a claim fdraudulenttransfer, particularly in this case when the relief soigytite
exact same.” (Id. at 3.) Further, the parties agreéf the court’'sdispositionof the unjust
enrichment claim does not dispose of the entire d#sa] the partiesconsentto a benchrtal
instead of a jury trial oanyclaim brought under South Carolina’s Statute of Elizabeth, S06EC

ANN. 8§ 27-23-10 (20149r North Carolina’s Voidable Transfer Act, N.CEG STAT. § 39-23.1,



et seq. (2015) (emphasis addedhs such, because the cbfinds thatReceiver prevails on the
unjust enrichment claim, it is unnecessary to delveantanalysis of the frauduletnansferclaim
and whether South Carolirar North Carolina law applies. The fraudulent transfer claim is
therefore moot.
1. Unjust Enrichment

To prevail under a theory of unjust enrichment, a plaintiff must demonstrate the fgjlowi
elements: “(1) [a] benefit conferred by [the] plaintiff upon the defendant; (Rzatan of that
benefitby the defendant; and (3) retention of thadfé by the defendant under circumstances that
make it inequitable for him to retain it without paying its valu&ignilliat v. Gignilliat, Savitz &
Bettis, L.L.P., 385 S.C. 452, 467S.C. 2009) ifternal quotationomitted). “A party may be
unjustly emiched when it has and retains benefits or money which ircgedequity belong to
another.” Inglese v. Beal, 403 S.C. 29(FS.C. Ct. App. 2013jquotingDema v. Tenet Physician
Servs.-Hilton Head, Inc., 678 S.E.2d 430, 434 (S.C. 2009)).

In this caseDefendant was conferred a gross benefit by AB&C inghateceived payoffs
totaling$295,190.00 after her éxusband made a deposit of $40,00@0Mher behdl (ECF No.
90 at 3.) Second, Defendant realized the benefit as she kept the funds aheémsexkctusively
for herbenefit Specifically,moniesreceived from Wilson/AB&C were deposited in a “house
account” used to build a home fbefendant (ECF No. 68 at 2.) Third, it is inequitable for
Defendantto retain the profit as the monies werbtanel by fraud and injured both the
ReceivershifEntities and other investors who lost money as a result of the fE@adshmore v.
Cook, 2013 WL 6283508, at *5 (“[I]t would be inequitable for Defendant to enjoy an advantage

over later investorsucked into the Ponzi scheme who were not so lugky.”



Defendant makes a number of rebuttal argumtnEeceivels unjust enrichment claim
thatlack factual and legal foundation. Fir®efendantargues thathe doctrine of laches bars
Receiver'sclaims. (ECF No. 69 at 6.)n its OrderonReceiver’s Motion for Protectiv®rder, the
court found thaReceiver’s claims wereléid “comfortably” within the statute of limitationgand
in grantingReceiver’'s Motion (in partyejected the argumetitatReceive needed to be deposed
to explore the issuef taches. ECF No.64 at 8.) Again, Defendant recites the saarguments
regarding the statute of limitations and filing for bankruptcy that the dmpbses of above.

Next, DefendantontendgshatReceiver‘is estopped from denying . . . the profits” set out
in the AB&C statements because the parties had an “express cONEACE No. 69 at 6.)There
was never any contract or written agreemednefendantdid not know Wilson, did not herself
make an investment with Wilson, and did not know the manner in which the investment operated.
(ECF No. 652 at 67.) Additionally, Defendant argukthat because the payments were made to
her intentionally, they may not be “unwound.” (ECF No. 69 at The intentionality of the
payments does not eradicate its fraudulent nature, and therefore this argumithaiismerit.

Lastly, Defendanespouseshat she acted in good fajtand consequentlghould not be
deprived ofherfunds topay outto other investors. (ECF No. 69 at 8.) A net winner canmaire
fictitious “profits,” without accountg to the victims first.See In Re Young, 294 F.1, 4 (4th Cir.
1923). The FourthCircuit has explained that, as to a net winner, “all sums paid as profits to one
[invesbr] from the common funds, when there was no profit, was an unjust enrichment of that
[investor].” Id. Thus,Defendant was unjustly enriched aRdceiver is entitled to relief in this

case to help compensate th@nzischeme’s victims.
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VI. CONCLUSION
For the foregoing reasons, Defendant’s Motion for Summary JudgmBPBEN$ED (ECF
No. 51),andReceiver'sMotion for Summary JudgmentGRANTED IN PART as to the unjust
enrichment claimand DENIED IN PART because thé&raudulenttransferclaim is moot (ECF
No. 65). The court finds that Defendant owRsceiver $255190.00 stemming from the

aforementioned Ponzi scheme.

IT IS SO ORDERED.

United States District Judge
Novembe 17, 2017
Columbia, South Carolina
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