United States of America v. Wilson Doc. 17

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

UNITED STATES OF AMERICA, )

Plaintiff, ;
V. ; Civil A ction No. 8:15-0405MGL
JOHN E.WILSON, g

Defendant. Z)

)
CONSENT DECREE

WHEREAS, the Plantiff, the United States oAmerica (“United States”), at theequest of
the Scraary of theUnited States Deptment ofthe Army, adingthrough theUnited States Arm
Corps ofEngineers (“Corps), has fled a Complainin thisadion concurentlywith the lodging of
this Consent Daeg dl egingthat Ddendant, Johik. Wilson (* Defendant”), violated Cean Watker
Act (“CWA”) section 301a) and 404, 33).S.C. 88 131(), 1344,

WHEREAS, the Complant aleges Defendat violated CWA sedion 301a) by
discharging dedged or fill material into waters of the United Stats in Newbery County, South
Carolina, without authorization by tHénited State Army Corps of Enmpeers;

WHEREAS, the Compliait all eges Defendant violate€WA sedion 301(a) and 404, 33
U.S.C 88 1311a), 1344,in not obaining a gmit from the United States Army Corpsfo
Engineers priorto discharging dredged atlfmaterialinto waters of theUnited Statesn Newbery
County, South @rolina;

WHEREAS, the Complaintequeststhat the Court aard reli ef under the @an Water Ag;
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WHEREAS, Defendant dos notadmit anyliability to theUnited Stats arising out ofthe
fads, law, transadions or occurrencs alegeal in the Complaint, ad Defendant preserves any
defenses as to thirdamties;

WHEREAS, the Parties recognize, ad theCourt by engring this Consat Deaee finds,
this Consat Decree has ben negotiated by the dties in goodfaith and will avoid thecost ad
expense oliti gation between theUnited States andddendant, andhatthis Consent [@aeeis fair,
ressonable, and in the plic interest.

THEREFORE, before the taking of any sémany upon the plealings, without the
adjudicaion or adlmissionof anyissueof fact or law exept as povidedin Sedion | of this Consent
Deaee and uponconsen of the Rarties hereto bytheir authorizedrepresenttives, it is rereby
ORDERED, ADJUDGED, and DECREED asfollows:

I. JURISDICTON, VENUE, AND SUFFICIENCY OF COMPLAINT

1. This Coutt has jurisdiction over the suled matter oftheseactions and over the
Parties pusuant to 28 U.S.C. 88 1331, 1345, adWA sedion 309(b) 33 US.C. § 1319(b).

2. Venusdies in theDistrict of South @rolina pusuant toCWA sedion 309(b), 33
U.S.C. § 1319(b), and 28.S.C. §§ 1391(b) ana)

3. For purpose of this Conseit Deaee and any awon to enforcethis Conset
Deaege the Defendant ath theUnited State conset to theCourt’s jurisdiction over this Consent
Deaee over anysuch adion to enfarce this Conseit Deaeg and over Defendant red theUnited
States, and Defendant and theited State consent to venuia this judcid district.

4. For purposes dhis Consent @aee and any action to enfortleis Consent



Deaeg thePaties agee and the Court finds, the Complagtites clans uponwhichrelief can be
granted pursuant to Cisedions 301a), 309(d), and 404 of theWA, 33 U.S.C.

§§ 1311a), 1319(d), and 1344.

Il. APPLICABILITY

5. This Consat Decree apfies toand is bindingupon theUnited States, and upon
Defendant and any swessas, asgns, orother efities or persons otlemwise bound by la
whether or not suchmity or person has notice dhis Consent [cree.

6. Defendant sthall provide a copy othis Consent [2cree to d officers, anployees,
and agats whosedutiesmight ressanablyinclude compliancevith any prasision ofthis Conset
Deaeeg including any comdor or consultat retained to perform anywork. Defendant stall
condition anysuwch contad upon rformance of anyork in confomity with the terms ofthis
Consent @aee.

7. In anyadion to enforcethis Consat Decreeg neither Ddéendant nor the Unted
Stateshell raiseas a éfense thdailure by any offcers, diredors, employes, agents, comadors,
or consultants to take amagtions recessary to complyvith this Consent Deree.

8. Defendantrepresentghat, on or before the exution ofthis Consent Deee, he has
obtaned dl interests orrights ot including governmenthapprovd necesary to perform any
work in the Impaded Area of the Tributary of Tuer's Branch (krenafter refered to as
“Tributary”) in which the violation is alegel to have occurred; to monitorand maintan the
Impacted Area of the Tributaryp submitreports regarding the condition of the Ingmted Areaof

the Tributary; ando provide theJnited States viih a right of entry as set fibrin Paragaph 31 of
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this Consat Decree No subgquent transfer by efendant of those intersts orrights slall alter

or relieve Defendant of his obligationmsthis Consent [@creeto perform anywork in the mpacted
Area of the Tributaryto monitor aand maintan the Impacted Aea of the Tributaryto submit
reports regarding the cordition of the mpacted Area of the Tributaryand b provide theUnited
Stateswith a right of entry as set fitrin Paragraph 31of this Consent [Bcree As a conditionof
any transfer of the ImpaaeArea of the Tributarythe transfering Deendant shall reserve dl

rights recessary to complywith this Conse&t Deaee In the event of such tander, the
tranderring Defendat shdl provide a true copy othis Consat Decree to the ransferee(s) and
shell simultaneously notify théJnited State at the addesses spedfied in Sedion Xl of this
Consat Deaee that swch notice ha been given.  Any transfer by Diendant of any of
Defendants interests orrights in theSite, or any dher site relevant to anywork in the Tributary

without complyirg with thisParagraph constitute aviolation ofthis Consent [cree.

[Il. DEFINITIONS

9. Terms ued in this Conseit Decree deined in the CWA or in reguldions
promulgated pwsuantto theCWA shall have the raanings assignedto themin thestatute or such
regulations, unkes otkerwise provided in this Gnent Deaee

10.  Whenever theetmsset foth beloware usedn this Consent [@cree the deinitions
in the following subparagraphs ghapply.

a. “Unauthorized Work’shall mean dl work performed by the Diendant diredly or
indiredly assaiated with the placement oilf or dedged magnal in the Tributary awater ofthe

United States, torede theeathen enbankment, asaiated strutures and theresulting
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impoundment on theit®.

b. “Tributary of Turner’s Branch” or “Tributary,” a water of th&nited State, stall
mean thebody of waer, including any andlbwetlands adjacd thereo, thet flows into Tuner’s
Branch, d of whichare watrs of theUnited Stats; the approximie locaion of impaded portions
of the Tributaryis outlined inred on AppendixA of this Consent [2cree (“Impacted Aea’).

C. “Site” or “Werts Road &e” shall mean theDefendant red property geneally

locaed at 3205 Wits Road, and outlined in yellow on Appendixof this Consent Raee.

d. “CWA” shell mean the Cean Water Act, 33 U.S.C. 88 1251-1387.
e. “Complant” shell mean the Complant filed by theUnited State in thisadion.
f. “Consant Deaee” shall mean thisConsat Deaee al Appendces dtached herdo

and listed in Sedion XX of this Consat Decree al Déliverables approved by the Cps in
acordancewith Sedion X1V of this Conseit Deaee and @ modificaions made efective in
acordancewith Sedion XV of this Consent Raee.

g. “Corps”shall mean theUnited State Army Corps of Engineess and any oits
suwccessordepartments or agencee

h. “Day” shdl mean acdendar day uniesexpesdy stated to bea busines @éy. In
computing any eriod of time underthis Conset Deaee where the Iat day would fdl on a
Sdurday, Sundayor federd holiday, the peiiod shall run until thecloseof busines ofthe nex
working day.

I. “Defendant” shthmean John E. Wilson.

J- “Deliverable”shall mean anywork plan, engeeing reports and plansmonitaring
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and maintenance plan, monitoringn@é maintenanceaeport, mitigation credit purchase proposé
environmenth compliance pomotion gojed plan, or other docunme thet is submitéd to the
Corps forits review and approvgursuant to Sedion XIV of this Consat Deaeg including but
not limited to theRestaration Plan, the Irgrim Corredive Action Plan, andhe Miti gation Plan.

K. “Effedive Date” shell mean thedateon which this Consat Decreeis entered g
the Cout.

l. “Paragraph”shall mean aportion of this Cons@ét Deaeeidentified by an Aabic

numerd.
m. “Parties” shall mean theUnited Stateand Defendant.
n. “Sedion” shell mean, except when @ing a provision of th€WA or regulationsa

portion ofthis Consent [@creeidentified by a Roman nuend.

0. “United State” shall mean thdJnited States of Arica ading on beh# of the
Corps.

p. “Non-privileged” shall mean informaion not otlerwise subpd to the
attorney-dient, work product or self-eltation pivil eges asremgnized byFedera law.

IV. GENERAL PROVISIONS

11. ThisConsat Decreeshall constitutea mmplete and fnal settlement of al civil
claims for injundive relief and avil pendties alegal in theComplant, subjed to Defendants
compliancewith this Consent Deaee.

12. Lis theexpess pupose of the &ties inentering this Consat Decree to futher the

objedives =t forth in CWA Sedion 101, 33 U.S.C. § 1251.
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13. This Consat Decree is not and slal not be interpreted to be a pemit or
modificaion of any exsting pemit issted pusuant to any federh state or locd laws or
reguldaions. In accordancewith andto the extent kowed by applicable paedures and lavs, this
Consat Deaeeshdl not limit the ability of the Cops to isse, modfy, suispendrevoke or dey
any individua pemit or any nationwide or regnd generapemit, norshall this Conset Decree
limit the United State Environmenth Protedion Agency’s dility to exercise its autharity
pursuant toCWA sedion 404c), 33 U.S.C. § 1344).

14.  ThisConsent [Bcresin noway affeds orrelieves 2fendant of higesponsibility to
complywith any applicabldederal, state, or lad law, regulation or pmit.

15. ThisConsent Deee in no wayaffeds the rightsof theUnited States as againstyan
person not a parto thisConsent Raee

16. The United State reserves any and l legd and equitableemedies avihade to
enforcethis Conseit Deaee and apptieble lav. The United State further reserves al | egd and
equitableremedies avdlable to adress any subsequently discawd immirent and subsintid
endangment to publichedth or welfare or the environmentsulting from circumseances not
known to theCompsat thetime this Conseét Deaeeis sgned. This Consat Deaee shi not be
construe to limit therights oftheUnited State to ob&in penadties orinjunctive relief underthe
CWA or its implementing reguldions, or under otherfederd laws, regulatons, or pemit
conditions, egept & expresdy spedfied in Paragrah 11 ofthis Sedion of this Conset Decree

In any subsequent preelinginitiated by théJnited States, Defendant shall nesat, and may

1 Thecircumgances may inalde certain factsknownat the time of the ginature of this CosentDeaee,bu would
include new informtion.
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not maintan, any cefense or clan basel on theprinciples of waiver, res judicaa, collateal
estoppé issuepredusion, clam splitting, or other eéfenses basel onany contation theclams
raised by theUnited Stats in thesubsequet proceading were oishould lave een brought in the
instant case, exept with resped to claims resolved by this Consait Deaee & spedfied in
Paragaph 11 ofthis Sedion of this Consent [2cree.

17. Except as povided in &dion | of this Consent [Bcree, nothingn this Consent
Deaeeshdl constitutean admission diact or lav by any g@rty.

V. SHECIFIC PROVISIONS

18.  Within thirty (30) Day of the Effedive Dae of this Consat Decree Defendant
shell pay a dvil penalty b theUnited States in theraount oftwo thousand five hundredbllars
($2500.

19. Payment to the United State slal be madein accordancewith the written
instrudions to beprovided to Defendant bythe United State Department of Jugice  Upon
payment, Defendat shall provide wiitten notice © theUnited State at the addesses edfied in
Sedion Xl of this Consat Decee Defendant shell not dedud any penkies paid under this
Consent [2cree pusuantto thisSedion or Sdion X incdculating any feerd income tax owed.

20. EnvironmentaCompliance Promotion Prejt. The Defendant agpes towork
with the United State Attorney's Ofice (USAO) ad the Comps on theplanning ad
developmat of a proposkfor an Environmental Compliance Promotiéhojed (“Compliane
Projed”) designel to provide taining and technicd suppat to theregulated communitwith a

goal ofredudng violations of ®dion 404 of theCWA. It is theintent of the Brties thet the
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Compliance Pr@dad will be staged in seval locaions on multiple days as @atnined by the
Corps and UBO in consultaion with theDefendant and outlined in theathpliance Pragd
Plan. TheCompliance Pr@d Plan is due 90 days from the entfithis Consent [2aee The
Defendant agees thet whenever Defendd publicizes the Compliance Pr@&d, the publicaion
shdll include astatemet that the Proed is being uncertaken a part of the sétlement of this
enforcement action. If &endantfails to complete the Compliance Projeé@s outlired in the
Compliance Pr@a Plan, then the Defendat shall pay stipulated pettaes for the failure to
complde the Compliance Preft.

The Defendant agpes to pay or costsasciatedwith the Compliance Pr@d up toand
including $7,500. The designated finds will beexpendd sokly for the Compliance Pregt
and will include fees associate with advetising, ptinting, indexing, binding and oher
ressonable cordrence cats. The Defendant will acount for ®sts expendd uncer this
paragraph bysubmitting to theUnited State areport cettified by an appropria corpaate
official evidencing expediture. If the Defendant dsires to utilze its own employes,
consultants, and equipmieto perform anyof the taksassaiated with thedevelopmat of the
edwationa program, to obtain credit for the expenditte, the Defendant mast submit to the
United Stateand obtain approvdrom theUnited Statefor time and expenseecrds. Ary
costsclamed by Defendiat uncer this paragaph shell relate directlyto theCompliance Pre@jct
and not to the Rataration Plan,the Interim Corective Action Plan e Mitigation Panor

after-the-fad (ATF) pemit applicaion.



INJUNCTIVE RELIEF

21. Prohibitory Injuntion: Except as inacardancewith this Consent @cree,

Defendant is enjoinedfrom discharging any pollutat into the Tributary, any segment ofhe
Tributary, or any body of watethat contributes itsflow to theTributary or any segnme of the
Tributary, unless seh dscharge compliewith theprovisions ofthe CWA and its impkementing
regulations.

22. Mandé#ory Injundion: Except as povided in Rwragaph 24 ofthis Consent [Bcree

Defendant shall restare the $te in acordancewith Paragaph 23of this Conseit Deaee The
Defendant, through the Defendants representives and/or &orneys, shall attend a in-person
meding with the Corps, to discuss tegecificsthatwill berequired for expededsubmitals. The
meding shall occur d atimethat is mutwally agreeable to dl Parties butwithin fifteen (15) days
of the Efedive Date of this Consent Bcree.

23. Rataation of Ste:

a. Within onehunded and twenty (120) dayof the dfective dae of this Conset
Deaee Defendant shall submit to theCorps, forits review as aDdliverable acomprehensive
Restaration Plan torestae dl areas of the Ste, diredly or indiredly affected by [2fendant’s
Unauthorized Work.

b. The Restaration Plan shell provide for the completeemovd of any and & fill or
dredge materibdischargel or placed for or ssaiated with orresulting from theUnauthorizel
Work, including eéalines for such removéa

C. The Restaration Plan shihprovide for the plating of ndive vegetation at theit®
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andareas df-Site that have leen impactal diredly or indiredly by the Unauthorized Wé&y
including dedlines for such plating.

d. The Parties adknowledgethat, upon entry of this Conse&t Deaee Nationwide
Pemit 32,found a 77 Fed. Reg10,184(Feb. 21,2012) will authorize subgd to theconditions
provided in theNationwide mit and thisConsat Decreg thework doneunder the Retaration
Plan approved undéhnis Consent Raee

e. The Restaation Plan stall include amonitaing and maintenance proto¢avith
spedfic peformance metrie to measue suecess, including dedlines for the submission of
monitaring reports.  Themonitaing, maintenace, andreporting perod shall not exceel five (B)
yeas after ull implementéion of the Corps-approved Re&ration Plan, but Defendant may
requestthat monitaring, maintenace, andreporting concludafterthree years, and the Corpshall
grant the requstif Defendant demonstes, to the Corps’reasonable ssfaction,that thesuccess
criteria have been et

f. The Restaation Plan shdl include aMitigation Pla to compensg for the
tempoal loss of waters of the United States, sawell as any permaneant impads to theTributaly
resulting directly or indiedly from the Unauthorized Wdt. The Mitigation Pla stal be
consistat with the Chareston Distict’s “Guidelines for Preparing a Compengary Miti gation
Plan and “Requements for aMlitigation Plan,” as wieas theCorps regulations found 83 CFR
Parts 325 and 332 and thénited States Environmental Pediion Agency regulations found at 40
CRF Part 230 ["Compendary Mitigation for Losses oAquatic Resouces; Final Rule"]. The

Miti gation Plan sHbspedfy the amount and number ofedits thet Defendant sHbhseaure. After
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the puchase of anynitigationcredits, Defendant sHapromptly provide a copy of the pthase
recapt to theUnited State at theaddreses sgecified in dion Xl of this Consent Raee.

24. After-the-Fad Pemit Applicaion:

a. The requirements of Paragrph 23 ofthis Conseit Deaee shell be suspende if
Defendantsubmitsto the Corpswithin one hundred and twenty (120) days ofefiedive dae of
this Consent Bcreg a complée applicaion for anafter-the-fad or ATF CWA sedion 404 it
(which stell not beregarded & aDdiverable), ard a compehensive Intem Corredive Action
Plan (vhich shall be regarded staDdiverablef addessingall areas of the Tributary directlyor
indiredly affeded by Déendants Unauthorized Work.

b. Thesusgnsion ofthe requiements of Paragaph 23 slall continuethroughout the
Corps’ cedsion-making process on theATF permt applicaion. In the evat that the Corps
denies theATF pemit applicaion, thesusgnsion skl li ft automaicdly on thefourteenth (14“)
day followingthe Corps’ ina dedsion todeny theATF pemit applicaion. In theevent that the
Cormps poffers under 33 C.F.R. 8 331.2n ATF pemit to Defendant, the susnsion siall
continue in@finitely providedthat Defendant fully complie with theATF pemit as proffered.

C. Defendant shall cooperatewith the Comps with resped to any request for
information or any othereasonablerequest made by the Corps through thenmit process.

d. The Inteim Corredive Action Plan stall provide for the Bmination of impads to
the adjacet properties (subject to property interest exclusiof Defendant)deriving diredly or
indirectly from the Unauthorized Wdt. The Inteim Corredive Action Pla shall addess

impads including but not limitd to, theremovd of dl

2 The Corps will not begin poessng the ATF perrit goplication urtil the Corps hsapprovedanInterim Corrective Action Plan.
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flooding (badkwater) impads to the adjacent propert§subject to property interesixclusive of
defendant) ugo the 100-yeaistorm event as aesult of the impoundmaet, basal on existing
conditions. The Inteim Corredive Action Plan shall be prepared by dicensed South &@olina
Prdessioral Engineer ad shall provide the spedfic detals as to howall of the upsteam flooding
(backwatermpads assaiatedwith the embankment ad pond will beremoved upto the100-year
starm event.

e. Upon approval of the Inter Carredive Action Plan by the Corps, Dendantshall
fully implement the Inteiim Corredive Action Plan within nirety (90) daysrom thedae the
Corps approve thelnterim Corredive Action Plan; however, theimplementéion of the Interim
Corredive Action Plan dees not in any way guarantssuance of an ATF @mit.

f. The ATF pemit applicaion stell include aMiti gation Pla to compenste for the
tempoal loss of waters of the United States, sawell as any permaneant impads to theTributaly
resulting directly or indiedly from the Unauthorized Wdt. The Mitigation Pla stal be
consistat with the Chardeston Distict’s “Guidelines for Preparing a Compengary Miti gaion
Plan and “Requements for aMlitigation Plan,” as wieas theCorps regulations found 83 CFR
Parts 325 and 332 and thénited States Environmental Pedion Agency regulations found at 40
CRF Part 230["Compens#ory Mitigation for Losse of Aquatic Resouces; Fina Rule”]. The
Miti gation Pla stell speafy the amount ad numnber of cedits thet Defendat shall seaure. In
the evat that the Corps issies an ATF pemit requiring the purchse of mitigation crelits,
Defendant shall, promptly after the prchase of anymitigation credits, povide a copy of the
purchase recdpt to theUnited State at the addesses spedfied in Sedion XI of this Conset
Deaee.
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g. Feaognizng that the ATF gmit applicaion is not a Déiverable under theerms of
the Consent Daree, Defendardghell have the remedéerights, aad dueprocesswith regardto the
ATF pemit application to which the Diendant would be ®itled abset thisConsent [@cree.
The intent of this paragrah is to peserve for the Parties their pre-existing administative and
judicia review rights associatewith theATF pemit applicaion, and toexcept the ATF pemit
processfrom the Dispute Resolution provision of this Conseate.

h. This Consat Decree dos not inany waylimit the Corps’ exrdse of its lawful
authorityin processng theATF pemit applicaion and the ATF pmit application is not subgd to
Dispute Resolution undéhis Consent [@cree

25. In evduating any Déverable or ATF penit applicaion submited to theCorps
under this Conseit Deaee the Comps may consultwith the United State Envionmenta
Proedion Agency aad aher federd and stte govemment agencies, as appropriatad an
acordancewith Federd law.

VI. REPORS

26.  All reports submited by Defendant pusuantto this Consent Bcregincluding ary
Deliverable approved by the Cps, slall be submited to theCorps & the addess povided in
Sedion XI, unless otlemwise spedfied.

27. Eadch report stbmitted pusuant to thisConseit Deaeeshall be signed by
Defendant or his authorize@presenttive, and it skall include the following ettification:

"I certify under penalty of M that this da@ument and B attachments were

prepared under my dadion or sugrvision inaaordancewith asystem designed

“ 14



to assue that qualified personné properly gather and eviuate theinformaton

submited. Basel upon persond knowledye or my inquiry of the person or

personswho manaethe sgtem, or those prsons diedly responsible for giering

the information, theinformation submited is, to he bet of my knowledge and

bdief, true,acarate, and complete.”

28.  Thereporting requiremerts of this Consent [@cree do notelieve Defendant of ap
reporting obligationsrequired by the CWA or its implementing reguldions, or by any othe
federd, state, orlocal law, regulation, @mit, or other requement, exept to the extensuch othe
requirements dupkae thosein this Consent [cree.

29. Any informaion provided pusuantto therequirements othis Consent Deree mgy
be used by th&lnited States in any preedingto enforce the provisions dtis Consent [@cree

VIl. RETENTION OF RECOM®S AND RIGHT OFENTRY

30. Until three (3) yeas after the émination of this Conset Decree pusuant to
Sedion XVI, Defendantshall retain, and shall instruct his conradors, consultants,na other
agents to peserve, 8 nonddenticd copies of dl non-privilegal dacuments,records, or othe
information (ncluding documentsieords, orotherinformaion in electronic fom) in his or his
contradors’ or other agents’not including dtorneys) possssion orcontrd, or that comeinto his
contradors’ or other agents’npt including dtorneys) possssion orcontrol, ad thet relate in ary
mannerto Defendants performance ofhis obligaions uner this Conseit Deaee  This
information-retention requiementshall apply regardlssof any contary corpaate or institutiorel

policies or preedures. At anytime duringthis informaion-retention geriod, uponreasonable
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notice andequest by theUnited State, Defendantshall provide copies of any documentsgords,
or otherinformation requied to be maintaed undethis Paragraph.

31. The United State and its representaives, including dtorneys, contraors, and
consultats, skl havetheright of entryinto the Site, upon pesentadion of credentids, to assss
Defendants compliancewith this Conset Decree and to insed andreview anyrecordsrequired
to be kept unddhis Conent Deaee and/or the CW. Spedfi cdly, the United State may:

a. monitorwork required bythis Consent Deee

b. verify any dda or informaion submitedto theUnited Stategn acardancewith the
terms ofthis Consent [Bcree;

C. obtan samples and, uponrequest, splits ofany samplg taken by Defendah
including hisrepresentatives, contres, or consliants;and

d. obtain evidece, induding documats, photgrapls, GPS flow measurement, ad
othersimilar data.

e. Uponrequest, theUnited State shal provide splits ofany sample taken by the
United State, including its representaives, contraiors, or consultants, andhall, within a
ressonabldgime, produce andgmmit Defendat toinsped, copy, test, or sapleany
non-pivil eged dacumens, photgraphs, neasuemants, orother déa collected a aresult ofsuch
visit.

32. This Conseat Decreein no way limits or affeds any other ripts of entry and
inspedion, or any rights to obéin information, held by theUnited Stats, including the Corps,

pursuant to applable fecerd laws, regulations, or @mits, nor dos it limit or affed any duty or
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obligaion of Defendant to maintan documents, recals, or other informatn impogd Ly
applicable federdor state laws, reguldions, orpemits. Howewer, complianceawith tems ofthis
Consent @cree shell be ceemed compliancevith thosefederd laws requiring gemits for mdters
coverel bythis Consent [2aee.

VIIl. DISRUTE RESOLUTION

33. Unless otlemwise expessly provided forin this Consaét Deaeg the dispute
resolution praedures ofthis Sedion (“DisputeResolution”) shall be the exclusive ethanism or
Defendant to resolve d of his dispués arising under orwith resped to this Consait Deaee
Defendants failure to ssekresolution ofa dispute undethis Sedion shall predude Defendat
fromraising anysuchissue as a denseto anadion by theUnited State$o enforce any obligation
of Defendantarising under orwith resped to this Consa&t Deaee (This Dispute Reolution
Clausespedfically does not apply to the ATF pmit applicaion providel in Paragraph 24).

34. Any dispute Bfendant ha that is subgad to DisputeResolution skl first bethe
subea of informd negotidions. Thedisputeshall be consicral to havearisen when Defendat
sends theUnited States awritten Notice of Dispue, pusuant to Sedion XI. Sud Notice of
Disputeshall state cleaty the matter in dispue. The period of informd negotidions shall not
exceal twenty-one (21) dayfrom thedae the disputearises, unkss that period is modfied in
writing bytheUnited States. If thedtiescannotresolve a dispute bipformal negotiationghen
the position advased by theUnited State stall be consicred binding unless, within thity (30)
days after the conlusion of the informd negotidgion period, Defendant ifes with theCout a

motion for judicia resolution of the dispute.
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35. In any disputesubmited to the Cout for resolution pusuant to this Sedion,
Defendantshall have the burden of proving by a preperadce of evidencéhat theUnited State’
position is not inacmrdancewith the objedives of this Conseit Decree am the CWA, and
Defendant’s positiowill achieve compliancwith the emsofthis Consat Deaee and th€WA.

36. Theinvocaion of Dispue Resolution pocedures unckr this Sedion shal not, by
itself, extend, postpog, or affed in any way any obligégon of Defendant under this Conset
Deaee Stipulatel pendties and interest, if applicable to the disputel matter, stall continueto
accuefrom the fistday of violation, but paymestall bestayed pending resolution of the dispute
as povided in Sedion X. If Defendant does not pevail on the disputel issie, stipubted
pendties, and inteid, if applicable, shd be assessed and paiGsarovided in &dion X.

IX. FORCE MAJEURE

37. “Force Majeuwe,” for purpose of this Consét Decree is defined as any event
arnising from causes keyond the contol of Defendant, of any peson orenity controlled ly
Defendant, or of Deendant’s comadors or consultantshat delays or pvents the prfiormanceof
any obligaion underthis Consent [Baee depite Defendant’s bset efforts to fulfill the obligation.
Therequirementhat Defendant eardse “best eff orts to fulfill the obligation’includes using st
efforts to antidpate any potential force majeure event andtlaéforts to addesstheeffeds of ary
swch event (a) st is acuring and (b)after it has accurred to prevent or minimize anyresulting
delayto theextent possibé. “Force majeure” dog not irclude fnancid inability to perform any
obligation undethis Consent Raee

38. If any event ccurs or ha acaurred tha may delay the erformance of any
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obligaion uncer this Conseit Deaee whether or notcaused by a force majeure exgDefendant
shell provide noticeto the United States, sasgedfied in Sedion Xl, within 72 hous of when
Defendant fiist knew that the evat might cause a delay Within seven (7) daysfter theinitial
notice, Defendat shall providein writing to theUnited Stats, inacerdancewith Sedion XI, an
explanation ad de<cription of the reasons for the delape antigpated duraion of the delayall
adions taken oto be takero prevent orminimize the delay; a schedule forplementéion of ary
measures to betaken to prevent or mitigate the delay or thefted of the delay Defendants
rationale for atributing such delayo a force majeure eveiitthe Defendant intend$o aseit such
a defense and astatemem as to wtether, in the opinion of Defendant, sich evat may cause or
contribute to an endangernmieto publichedth, welfare or the environme. The United State
may,in its unreviewable disretion, extend théime within which notice mstbe gven. No sich
extensionshall beeffedive unlessit isin writing. Defendantshall includewith any witten notie
required by this Sedion dl avalable documetation suppeting the clam that the delay wa
attributableto aforce majeure evennd sich noice shall be signed and céfied as st forth in
Paragaph 27 of this Consat Deaee Falure to complywith the requiremats ofthis Sedion
shall predude Defendantfrom asserting any @fense of force majeure fothat event, and for an
additional delay caused Isych falure. Defendantshall be deeanedto know of any aicumstane
of which Defendant, any prson or entity controlled by Bfendant, including Defendants
contadors and consultants, kweor should have known.

39. If the United State agees thet the delay or anticipatk delay is attributableto a

force majeure event, thirte for performance of the obligations undbrs Consent Daeethat are
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affected by the force majeure enemay be extended by thédnited State for such time as is
necesary to complée those obligaons. An extension of the time for peformance ofthe
obligationsaffeded by the force majeure event Bheot, ofitself, extendthetime for performane
of any other obligation.

40. If theUnited State daes not agrethat the delay or antipated delay ha keen or
will be causal by a force majeure ewg or does not agredo the extension oftime sought ly
Defendant, then theUnited State’ position skall be binding unlessDefendant invokes Dispute
Resolution under &tion VIl of this Consent [RBaee

41. If Ddendant invokes Dispute Reolution une@r Sedion VIII of this Consen
Deaee Defendant stell have the burde of demongtating that the delayor antidpated delay has
been orwill be caused by a force majeure atighenumber of day of delay or antipated delay
that was or will be caused bysuch force majeure ew that the duration of the delay or #
extensionsought was owill be waranted under the circumstees; that Ddendant could not hay
foreseen ad prevented sut delay, that Defendart, including his contraors and consultats,
exerdsed best efforts to pevent, aoid, minimize and mitigae the delay ad itseffeds; and thet
Defendant complid with therequirements otthis Sedion.

X. STIPULATED PENALTIES

42. Defendant shall be liable for stipulaté pendties to theUnited States for violations
of this Consat Decreein acmrdancewith this Sedion, unkssexaused uncer Sdion IX (Foroe
Majeue). A violation includes failing to perform any obligationrequired by the tens ofthis

Consent Raeg including the terms of any eerable or modification approved undris
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Consent [@aeg within thespedfied timescheduls established by or aproved undethis
Consent @aee.

43. Stipulatd pendties shal accue forviolations ofthis Consat Decreein the
amount of two huned dollars [$200] per day foead violation.

44. Subgd to a Force Majeure evens &t forth in Section IX of this Consat Deaee,
stipulatel pendties uncer this Sedion shall begn to accue on theday the United Stasenotfies
the Defendant a violation occurred ad shal continue toaacrue until the violation ceases.
Stipulated pentes slall accuesimultaneously ér separte violations ofthis Consent [2cree.

45, Except as povided in Paragaphs 46and 47 felow, Defendat stal pay ary
stipulatel penalty within thirty (30) dag of receving the United States’ witen demand.
Defendantshell make anysuch paymenin accordancewith written instructionso be provided i
the United Stats. Upon any sug payment, [2fendant shall provide witten notice a the
addesss pedfied in Section Xl of this Consent Raee.

46. TheUnited State may, in theurreviewable eercise of its discretion, reduceor
waive stipulated petiaes that have acrued undethis Consent [2cree.

47. Any dispute concening theamount ofstipulatel pendties orthe underlyig
violation thet gives rise to the assessnent of stipulated pendties are subjetcto the Dispute
Resolution povisions ofSedion VIII. Stipulated periies and any applicable irgrest shall
continue toaccrue & provided in Rragaph 44, but eel not be pal until thefollowing:

a. If the disputés resolved by agreement beden the Rties, Defendantshall paythe

amount due undesuch ageement, togéher with any applicable interest, to thinited States
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within thirty (30) days of theffedive dae of the ageement.

b. If the disputeis taken to the Cout, Defendat shall pay dl accrued pendties
deermined by the Court to bewing, together with any appicable interest, within thirty (30) da/s
of receiving the Court’s édsion, except as provided in subpragaph c, béow.

C. If any party appés the Court’s dedsion to theCout of Appeds (or beyond),
Defendant sl pay dl accrued penties detemined to beowing, together with any applcable
interest, within thrty (30) days of@ceaving the find appd! ate decision.

48. If Defendant fals to pay stipulated peniaes in accordanogith this Consent

Deaee Defendant shibe liable for interst on sgh pendties, & provided for in 28 U.S.C.
§ 1961,accuing as ofthe dae payment becane due The interest stall be compute daily from
the time the paymat is dueuntil the dae the paymat is nade The interest shal also be
compounded annually Nothingin this Paragaph stell be construe to limit the United State
from ®&ing anyremedy otlerwise provided by lav for Defendants failure to pay any stipulate
pendties.

49, Thestipulatel pendties provided fom this Consét Deaee shl be in adlition to
any other rightsremedies, or sanctions aviable to thdJnited State for Defendant’s violdion of
this Consent [2cree or applcable lav.

XIl. ADDRESES

50. All notices and commuggtionsrequired undethis Consent Daee shall be male

to the Rrties througheach of the following prsans and addesses:

a. TO THE WINITED STATES:
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I. TO THE INITED STATESATTORNEY:

United State Attorney
1441 Main Steet
Suite 500

Columbia, SC 29201
(803) 929-30004h]

iii. TO CORPS

U.S. Army Corps of Engees

Attn: Brice McKoy

1835 Assenbly Street, Room 865 B1
ColumbiaSC, 29201

(803) 253-3994h]

b. TO DEFENDANT:

I. Ethan Ware Esqg.
Willi ams Mullen
1441 Main Sted, Suite 1250
Columbia, SC 29201
T 803.567.4604
F 803.567.4601

John Wison
W Trador@hellsouth.net

Marguerite McClam, PE.
P.O. Box 991
Chapin, SC 29036
Mmcdam@pxeg.ret
51.  Any mrty may, by witten noticeto theother party, changés designated note

redpient or notice addregrovided above.
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52. Notices submited pusuant to this Sedion shall be deemed submited upon
mailing, unlessothewise providedin this Consent Baeeor by mutual agreement of thedRies n
writing.

XIl. COSTS OF SUIT

53. Each party to this Consent Deree shall bearits own costs andterneys’ feesn this
adion as of the da of the entry othis Consent [@cree.

XIll. PUBLIC COMMENT

54. TheParties acknowledgthat after thelodging and before the entry ofhis Conseat
Deaeg fina approva by theUnited State is subgd to therequirements of28 C.F.R. Art 50.7,
which provides for public notice and comment. Theted States resves the righto withhold or
withdraw its consento the entry ofthis Consent Bcreeif the comments reseed disclose fas or
consicerdions whch lead the United State to conclude that the proposed judgnré is
inappropriateimproper, orinadequate Defendant agrees nod withdraw from, oppose entry pf
or to chdenge any mvision of this Conseit Deaee unless theUnited State has notfied
Defendant in writing that it no lorger suppds entry of the Conse Decree Defendant consents
to entry ofthis Consent Raeein its present brm withoutfurther notce

XIV. APPROVAL OF DELIVERABLES

55. After Defendant submits any Digerable, the Caqns shall in writing:  (a)
approve the Dererable; (b) approve the Deerableupon sgdfied conditions;(c) approve pit
of the Ddiverable and disapprove the remainder; or (d) disapprove theszble.

56. If the Ddiverableis approved pusuant to Riragraph 58) above, D&ndant shi
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take dl adions requied by the Déverable, in accordancavith the scheduls andrequiremants of
the Ddiverable, as appved. If the Déverableis conditionally approve or approve ony
in part, pusuant to Paragaph 55b) or (c) Defendant shall, upon written diredion from the
Coms, Bke dl adions requied by the approved Digereble the Corps deterines are techntdly
sewrable from any disapprowk pations, subgd to Defendants right to disputeonly the
spedfied conditions orthe disapprow portions, un@r Sedion VIl of this Consat Deaee
(Dispute Resolution).

57. If the Ddiverable is disapprovd in wholeor in part pusuant to Paragaph 55¢)
or (d), Defendant stall, within twenty (20) dag, or such other time as the Parties agreeto in
writing, cared all deficiencies andresubmit theDédliverable, or disapprowe pation thereof, for
approval, in accordanaeith the precaling Paagaphs in this 8dion ofthe Consent Deee If
the resubmited Deliverable is approvel in whole or in part, Defendat stall proceel in
acordancewith Paragraph 56 above. If theesubmitted Deliverable is disapprovel in wholeor
in part, the Corps may agamequire Defendat to cared any deficiencies imcmrdancewith
the pecedingPaagraphdn this Sedion of the Conset Deaee or the Cops may itself cored
any ceficiencies, subgd to Defendants right to invokeDispute Resolution uneér Sedion VIl of
this Consent [2cree and the right of the Corps teek stipulated pernties under &dion X of
this Consent [@cree Any Corps-coreded Ddiverable shédl be incomporated into and become
enforeale undetthis Consait Deaee ad stall be implemented by Defendaatrdingto the
tems of sich Deliverable, subpad to Defendant’s rigt to invoke Dispute Resolution uney

Sedion VIl of thisConsent [Raee.
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XV. MODIFICATION

58. Thetems ofthis Cons@t Decree may be modifek ony by a subsequent vtten
ageanent signed by the &ties. In addition, if the modification constitute amateral changeto
this Consent [Bcreeit shall beeffedive only upon approval by the Cdaur Non-matrnal changs
to thisConsent [@cree may be made by vtiren ageement of the Brties without Cout approva

XVI. TERMINATION

59. After Defendant has completel the requirements of Sedion V of this Consent
Decaee paid any acrued stipulatd pendties not vaived or reduced by th&nited State pusuant
to Pararaph 46 ofthis Consent [2aee and subnited dl reports due pursuanb Seaion VI of this
Consat Deaeg Defendant may submit to theUnited States, tahe addesses speafied in Sedion
XI of this Conseit Deaee a Requst for Temmination, seting that Defendat has stisfied those
requirements, togener with suppaing documentation.

60. Following redpt by theUnited States of Cfendant’'s Requs for Temmination, the
Parties may conferinformally corceming theRequest and any disagement that the Parties may
have a to whether Defendant hes stisfactorily complied with therequirements for €mination of
this Conset Decree If the United State agree thet the Consat Deaee may beaminated, the
United State shall submit, for the Courts approvéd, a joint stipuktion terminaing the Consent
Decee.

61. If the United State daes not agre¢hat the Conseh Decree may bedminated,
Defendant may invoke Dispute Rsolution unér Sdion VIII of this Conseit Deaee However,

Defendant shinot seek Dispute Resolution ofrgy dispute regrding temination, under 8dion
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VIII of this Consent De@e until ninety (90) daysfter service ofts Requetfor Temination.

62. Temination of this Consent Deee exinguishes the prohibitory injution set forh
in Paragraph 21 ofthis Consent Raee.

63.  Temination of this Consent [Baee does not discharge fleedant of his obligations
sd forth in Sedion VII of this Consent [Bcree.

XVIl. SIGNATORIES/SERVICE

64. Each unckersignedrepresentaive of Defendant ad theUnited State Depatment of
Justicecettifies thet he or shes fully authorized to enterinto the tetmms and ©nditions ofthis
Consent 2aee and to exaute and legally bind the arty he or she rapsents to this document.

65. This Conseit Deciee may be sigmein counermaits, sich counérmart signaure
pages sltall be given full force and effect, rad its \didity shall not be chdlengeal on ha basis.
Defendant agees toaccet swvice of praessby mal with resped to all matters arising under o
relating to this Consent Bcree ando waive the érmal svice requiremants set foth in theFederal
Rules of Qvil Pracedure and any appéble Locd Rules ofthis Courtincluding, but notimited to,
sewvice of a summons.

XVII. INTEGRATION

66. This Consat Decree comstitutes thefinal, complete, and exclusive agment and
understanding anong the Rutieswith respectto the sétlement embodieth the Consent Dree and
supersedes any prior agreementsdauncerstanding, whether verbé or written, comeming the
sdtlement embodg heran. Other than the Appendixreferenced in Sedion XX of this Consent
Deaee Ddiverales approved by the Cps in accordancewith Sedion XIV of this Conset

Deaee and modifcaions madeeffedive in accordancewith Sedion XV of this Consent [2cree,

v o7~



no otker documat, norany repesentéion, indwcement, ageement, uncrstanding, or pmise,
constitutes any part of this Consat Decree or the ddement it represents, noshel it be useal in
construing theams of this Consent &ree.

XIX. EINAL JUDGMENT AND RETENTION OF JURISDICTION

67. Upon approval and entry tifis Conset Decree by the Couy this Conset Deaee
shall constitutea final judgment, and the €Ik of Cout may alministatively closethis case.

68.  Subgd to thetemination provisions ofthis Consat Deaee (®Rdion XV1), this
Coutt retains jurisdiction ower this adion for purposs of resolving dispute arising underthis
Consent @aeg or enering orcers modifyingthis Consent [@aeeg or effeduaing or enforing
compliancewith theterms ofthis Consent [@cree.

XX. APEENDICES

769. Thefollowing Appendices attached to and art of this Consent [Bcree:

AppendixA: Tributary and 8e

IT IS SO ORDERED

Dated, enteed, and madeffedive this 19th day 6 November 2015.

s/ Mary Geiger Lewis
MARY GEIGERLEWIS
UNITED STATES DISTRICT JUDGE

Columbia, South Carolina
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WE HEREBY CONSENT to the entry of this Consent Decree, subject to the public notice and

comment provisions of 28 C.F.R. § 50.7:

FOR PLAINTIFF UNITED STATES OF AMERICA:

OF COUNSEL:

Brian P. Nutter, Attorney

United States Army Corps of Engineers
69A Hagood Ave.

Charleston, S.C. 29403

William N, Nettles

United States Attorney
District of South Carolina
Wells Fargo Building

1441 Main Street, Suite 500
Columbia, South Carolina
Federal ID No. 6586
803-929-3000

Beth Drake -

First Assistant United States Attorney
District of South Carolina

Wells Fargo Building

1441 Main Street, Suite 500
Columbia, South Carolina

Federal ID No. 5598

803-929-3061

Matthew W. Luzatto,fﬁ.E., PMP
Lieutenant Colonel, U.S.Army
Commander and District Engineer
Charleston District

U.S. Army Corps of Engineers
69A Hagood Avenue

Charleston, SC 29403-5107
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FOR DEFENDANT JOHN E. WILSON

N\
\ — e ——

J ol{h\(ilson
\

Ethan Ware, Escf.
Attorney for John Wilson

Federal ID No.
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