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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

BRIAN FRANKLIN EVANS,
Civil Action No.: 8:16-1112vIBS-JDA

Plaintiff,

V. ORDER AND OPINION
MICHAEL MCALL; DON IKIA GRAY;
JOETTE SCARBOROUGH; LARRY
CARTLEDGE; CHRISTINE LONG, each in
their individual and official capacity,

Defendants
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Plaintiff Brian Franklin Evans (“Plaintiff”), a prisoner in custody of the South Carolina
Department of Correctior(§SCDC”), is currently housed at the Broad River Correctional
Institution in Columbia, South Carolina. On April 8, 20P&intiff suedunder 42 U.S.C. §
1983, alleging that Defendari&ichael MdCall, Donikia Gray,Joete Scarborough, Larry
Cartledgeand Christine Long, each in their individual and official cajpeftDefendants”)
violated his constitutional rightduring his time ircustody of SCDC. ECF No. 1 atAs
pertinent to this order, Defendant Cartledge was a warden with Perry @oraéatstitution
while Plaintiff was housed at Perry Correctional Institution. Defendarke@ge also served on
the Statewide Protective Custody (“SWPC”) Review Board at the time of iflairgmoval
from SWPC ECF Nos. 40-4 at 1; ECF No. 1 at 3.

Plaintiff is serving a thirty year sentence pursuant to a guilty pleéadéamurder of his

estranged wife and an acquaintance in two separatenisi8eeECF No. 621 at 4 In
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exchange for pleading guiltRlaintiff requested placemeimt SWPC (ECF No. 1 at 6pecause

he believed he haa reputation among the population as a “snitch” due to his prior assistance to
law enforcementECF No. 28 at 1-2Plaintiff allegedthat hehad beenhreatened that hgould

be killedif placedin general populationd. at 23. Upon entering SCDC in October 2013,

Plaintiff was placed in SWP.ECF No. 1 at 4Plaintiff was returnedo the general population in
April 2015. Plaintiff alleges that after his return to general populatiosplo&e to Defendant
Cartledge about concerns he had for his safétyt 1. Defendant Cartledge allegetthd

Plaintiff to “return to his unit and not create no problems and there wouldn’t be any.” ECF Nos.
lat8,73atl.

In his complaintPlaintiff allegedthat Defendants violated his rights pursuant to the
Fourth, Fifth, Eighth, and Fourteenth Amendments by taking him out of, and failing to retur
him to, SWPC Id. at 6. Plaintiff is currently housed in the Restrictive Housing Unit, which is
separated from the general population. ECF No. 58-3 at 2. Plaintiff reqagsteldninary
injunction, permanent injunction, compensatory damages, punitive damages, costs, and any
additional relief that the court deempdbper. ECF No. 1 at 16.

On August 8, 2016, Plaintiff filed a motion seeking both a preliminary and permanent
injunction placing him back into SWPC. ECF No. 21. Pursuant to 28 U.S.C. 8636(b)(1)(B) and
Local Civil Rule73.02(B)92)(d), D.S.C., the preliminary and permanent injunction and cross
motions for summary judgment were referred to Magistrate Judge Jacguedystin. The
Magistrate Judge issued a Report and Recommendati®&eptember 29, 201&commending

thatPlaintiff’'s motion for preliminary injunction be granted. ECF No. 30. Plaintiftifdemotion

! The placement of an inmate in SWPC is entirely at the discretion of the Soutim&arol
Department of Corrections based upon the policies and procedures set forth by rimeethépa
SeeECF No. 68 at 3-5 (explaining in detail the various housing units and policies in SCDC).
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for summary judgment on October 19, 2016. ECF No. 46. Defendants filed a motion for
summary judgment on October 31, 2016. ECF N& 53.

On March 31, 2017, after considering the motions of each @ertyell as the Magistrate
Judge’s Report and Recommendatiegardingthe preliminary injunctionthe court granted
summary judgment in favor of Defendants. The court found there was no genuine issue of
material facthat Plaintiff does not have a Fourteenth Amendment right in his custodytatus.
ECF No. 68 at 1a-2. Furtherthe court foundho genuine issue of material fact that Plaintiff's
limited Fourth Amendment rights were not violatit.at 1415. Lastly, the court determined
that Plaintiff failed todemonstrate a genuine issue of material fact that any of Defendants
violated his Eighth Amendment rights bgingdeliberately indifferent to Plaintiff's safety. ECF
No. 68 at 13-14. The court noted tddiniff’'s safety concerns were taken into consideration
and he was placed in the Restrictive Housing Unit. The court denied Plaintiff@nforti
preliminary and permanent injunctions as mdéshtat 15

On April 24, 2017, Plaintiff filed a motion for reconsideration pursuafetteraRule of
Civil Procedure 5@). ECF No. 73. Although Rule $) addresses grounds for new trials, some
courts have reasoned that the concept of a new trial under Rule 59 is broad enough to include a
rehearing of any matter deleid by the court without a jury. 11 Wright & Milldfederal
Practice and Procedurg 2804. Notwithstanding the broad nature of Rule 59, motions for
reconsideratioareconsidereextraordinary remedies and aret a matter of routine practice.

McCall v. Wlliams, 59 F. Supp. 2d 556, 558 (D.S.C. 1998 veral courts have observed that

2 These motions were also referred to the Magistrate Judge; however, theitaingw the
referral to best serve judicial economy and efficiency.

3 Plaintiff also alleged violation of his Fifth Amendment rights; however, Plaintiff isé@d in
state, not federal, prison; therefore, the Fifth Amendment does not apply.
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motions for reconsideration are neither expressly cognizable under the Fadesabf Civil
Procedure nor authorized by the localealof the district courGee e.g, Pac. Ins. Co. v. Am.
Natl Fire Ins. Co, 148 F.3d 396, 403 (4th Cir. 1998) (“Rule 59(e) does not itself provide a
standard under which a district court may grant a motion to alter or amend a judgment

Motions for reconsideration are inappropriate to introduce new legal theories or new
evidence that could have been adduced during the pendency of the prior Patioims. Cq.

148 F.3d at 403. The Fourth Circuit recognizes only three limited grounds for a dairits ¢
grant of a motiorior reconsideration: (1) to accommodate an intervening change in controlling
law; (2) to account for new evidence not available earlier; or (3) to car@etr error of law or

to prevent manifest injusticeélutchinson v. Statqr994 F.2d 1076, 1081 (4th Cir. 1993). The
Fourth Circuit has emphasized that counsel’'s mere disagreement with the adungf does not
warrant a 59(e) motiornd. (citing Atkins v. Marathon Le Tourneau C&30 F.R.D. 625, 626

(S.D. Miss. 1990)).

The gravamen dPlaintiff's Rule 59€) motion is that there is a genuine issue of material
factas to whether Defendant Cartledgelated Plaintiff’'s Eighth Amendment rightBlaintiff's
motion does not dispute the court’s rulings as to his allegations of Fourth, Fifth, and itburtee
Amendnent violations as to amyf the defendantsor is Plaintiffdisputing the court’s rulings as
to the allegations of Eighth Amendment violations by Defendants McCall, Grashdough, or
Long. Plaintiff’'s Rule59(e) motionargueghat the court erred idetermining Defendant
Cartledge did not tre@laintiff with deliberate indifference afteemoving Plaintifffrom SWPC.
ECF No. 73Plaintiff's motionfocuses on thepecific interaction between Plaintiff and
Defendant Cartledgdd. Plaintiff allegeghatDefendantCartledge’s order to glack to his cell,

despitePlaintiff's reputation as a “snitch” arflaintiff's stated safetgoncernsgdemonstrates a



genuine issue of material fams towhether Defendant Cartledge acted with deliberate
indifference ECF No. 73 at 1-2.

As the court previously note®efendant Cartledgalong with the rest of the SWPC
Review Boardhad heard all of Plaintiff'safety concernand found them not crediblBlaintiff
provides no new evidence of Defendant Cartledgéegiedl deliberate indifferencépon review
of the record, the court did not errdeterminingthat there was ngenuineissue of material fact
as to whethebefendant Cartledge was deliberately indifferent to Plaintiff's safetgeros.

Plaintiff nextalleges thahe wasnot interviewed by Police Services before being
removed from SWPGyhich demonstratea genuine issue of material fat to whether the
SWPC Review Board followed proper procedures befaeasingPlaintiff to the general
population. ECF No. 73 at Blowever,Rule 59(e) motions may not be used “to raise arguments
which could have been raised prior to the issuance of the judgment, nor may they be used to
argue a case under a novel legal theory the party had the ability to dishweséinst instance.”
Reavew. City of Mulling No. 07-3559, 2009 WL 4919503, at *1 (D.S.C. Dec. 11, 200%).
court notes thalaintiff attached a set of interrogatories submitted eéteBdanGrayto
Plaintiff's response in opposition of Defendantstion for summary judgmenECF No. 62-1
at 1922. As part of a questioRJaintiff claimedhe never spoke to Investigator Long with Police
ServicesSeeECF No. 62-1 at 21. However, Plaintiff did raagueuntil hisRule59(e) motion
that hehad never spoketo any Police Servicesvestigator‘about anything,'thereby
demonstrating Defendants did not follow proper procedures. ECF No. 73 at 3. The court finds
Plaintiffs comments in thenterrogatoriesttached as exhibitdo not rise to the level of an
allegationabout failure to follow proper procedur&daintiff may not argue that the SWPC

Review Board did not follow proper procedufesthe first time in a Rul®&9(e) motion.



Plaintiff's 59(e) motion merely sets forth Plaintiff's disagreement with thet'sauling
granting sumrary judgment to Defendanéd denying his motions for preliminary and
permanent injunctions as moot. Plaintiff does not allege a change in controllinggeesent
new evidence. To the extent Plaintiff contends the court should revise its conclagionedt a
clear error of law or prevent manifest injustice, the court finds no grounks rec¢ord to
support his assertions.

For the reasons stated abok&intiff's motion for reconsideratioils DENIED.

IT ISSO ORDERED.

s/ Margaret B. Seymour
Honorable Margaret B. Seymour
Senior United States District Judge

Columbia, South Carolina
June 1, 2017



