Rodriguez v. Taylor et al

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

Jonathan M. Rodriguez, )
) CIVIL ACTION NO. 9:08-1027-RBH-BM
Plaintiff, )
)
V. )
) REPORT AND RECOMMENDATION
Correctional Officer Taylor; )
Captain Joyce W. Brunson; )
Major Joey Norris; and )
Sheriff Kenny Boome; )
)
Defendants. )

This action has been filed by the Plaintiff, m® pursuant to 42 U.S.C. § 1983.
Plaintiff, who at the time this action was fileths a detainee at the Florence County Detentio
Center, alleges violations of his constitutional rights by the named Defendants.

The Defendants filed a motion for summary judgment pursuant to Rule 5
Fed.R.Civ.P. on July 7, 2008. A<tPRlaintiff is proceeding pree a Rosebororder was entered
by the Court on July 8, 2008, advising Plaintiff of the importance of a motion for summary judgm
and of the need for him to file an adequate response. Plaintiff was specifically advised that
failed to respond adequately, the Defendants’ motion may be granted, thereby ending his cas

Plaintiff failed to file a response to tBefendants’ motion within the requisite time
period; however, following an Order of the Codated September 11, 2008, in which Plaintiff was
granted some additional time, Plaintiff ditefa memorandum in opposition to the Defendants

motion on September 18, 2008, following which the Defendants filed a Reply Memorandum
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September 29, 2008. Defendants’ motion is now before the Court for dispbsition.
Background and Evidence
Plaintiff alleges in his verified complafithat on February 10, 2008, the Defendant

Taylor was taking some inmates out of the maxmsegregation unit to use the phone, at which timg

A\1”4

Plaintiff asked another correctioraficer (Morgan) if he could &syet another correctional officer
(Smith) if she would allow Platrif to make a phone callMorgan apparently told Plaintiff that
Smith had said no (Plaintiff's complaint illegible ahérefore hard to read on this particular point).
Plaintiff then asked if he could speak with Sn{gHieutenant) when she had the time, but Morgam
told him that Smith was not coming back down to the “max”.
Plaintiff alleges that he was then standing in his [illegible] looking out [illegible],
when the Defendant Taylor wasrging the inmates back from making their phone calls. Plaintiff
alleges that Taylor “looked his wa)énd then left and went out and began speaking with some other
officer before leaving to go back to booking. Plidiimalleges that he was still in his doorway looking
out of the window when corrections officer “Roserrted off the unit lights but kept Plaintiff's room
lights on. Plaintiff alleges that Taylor, Morgan and Rose then entered the unit with the restraint

chair. Taylor stopped at Plaiifi's door with a taser gun in hisand and ordered Plaintiff to turn

‘This case was automatically referred to the usigaed United States Magistrate Judge fof
all pretrial proceedings pursuant to the pransi of 28 U.S.C. § 636(b)(1)(A) and (B) and Local
Rule 73.02(B)(2)(d) and (e), D.S.C. The Defamdéave filed a motion for summary judgment.
As this is a dispositive motion, this Report &®tommendation is entered for review by the Court

?In this Circuit, verified complaints by peeprisoners are to be considered as affidavits anf
may, standing alone, defeat a motion for summaagment when the allegations contained thereinf
are based on personal knowledge. Williams v. Grii2 F.2d 820, 823 {4Cir. 1991). Plaintiff
has filed a verified Complaint. Therefore, the usdged has considered the factual allegations sé¢t
forth in the verified Complaint in issuing a recommendation in this case.
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around and get on the floor. Plainaiffeges that he told the officers that they could not enter his c¢

without a sergeant or lieutenant present, and Tagtor responded that they did not need one

14

Plaintiff alleges that Taylor, Morgan and Rose then entered his room. Plaintiff alleges that he bgckec

up with his hands across his chest, but droppedrims when Taylor [apparently] pointed the tasef
at his chest. Plaintiff allegesahTaylor then gave the taser gorMorgan, while at the same time
swinging at Plaintiff and hitting him in the facdlaintiff alleges he backed up and that Taylor
continued to hit him in the faced also shoved him. Plaintiff afjes that the was then grabbed from
behind and put in the restraint chair with the stfepsirely too tight”. Plaitiff alleges that he was
left in the restraint chair in the “freezing coldkvmy lip busted, my eye black and blue and swollen
and my back bruised and . . . left thumb busted”.

Plaintiff apparently alleges that other inmates started banging on their cell do
(again, Plaintiff's complaint is hard to read)arder to get a sergeantlmutenant to come down to

the cell block. It is unclear who, if anyone came (due to the difficulty of reading Plaintiff

complaint), but Plaintiff alleges he was kept i tlestraint chair past four hours, until there was a

shift change. Plaintiff alleges an officer “Wesldyially came into his cell, and Plaintiff told him
what had happened. Plaintiff alleges thatrldiat same day and on February 11, 2008, the “CO’s
did a search of his unit, at whi¢ime Plaintiff showed the officers doing the search his bruises al
scars, and that these officers included the Defendant Brunson.

Plaintiff seeks monetary damages, inchglinjunctive relief, some of which does not
relate to the claims in his complaint (suctaaequest to receive better quality food). Gemerally
Plaintiffs Complaint.

In support of summary judgment in the eathe Defendant Taylor has submitted an
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Affidavit wherein he attests that he is a eatrons officer employed with the Florence County
Sheriff's Department. Tayloti@sts that on February 10, 2008, haweturning with an inmate who
had been permitted to make a telephone call whentieed Plaintiff beating on his door and yelling
from his cell. Taylor attests that he later retd to maximum segregation (where Plaintiff wag
housed) to assist in placing the Plaintiff in a réstichair as a result of iunruly behavior. Taylor
attests that he and other officers approachedtfacell and instructed him to turn around and face
the wall, get on his knees, and place his hands béisrzhck, but that Plaintiff initially refused to
do so. Taylor attests that when these instructicere repeated, Plaintiff kneeled but refused to dq
as instructed with his hands. Taylor attestsdhather officer then opened the door to the cell, an
that he (Taylor) along with a third officer went irttee cell, picked up thelaintiff, and put him in
the restraint chair. Taylor attests that apprately two hours later, &htiff was still continuing
to yell even after being placed in the restrairiGhand that a burst of “capstone” was sprayed intg
the multipurpose roofn

Taylor attests that the force used tmtrol the Plaintiff on February 10, 2008 was a
last resort and was absolutely necessary undairtiemstances. Taylor attests that Plaintiff was
being disruptive and disobedient, and was a thoetie security of the Florence County Detention
Center. Further, any injury Plaifftieceived, which is not conceded, wesminimisat best. Taylor
attests that a copy of a General Occurrence Repartidg what happened is attached to his affidavif]
as an exhibit. Finally, Taylor attests thhé Defendants Brunson, Norris and Boone were ng
personally involved in the incident alleged in the Plaintiff's complaint. dgaeerally Taylor

Affidavit, with attached exhibits.

*Plaintiff was placed in the restraint chairtie multipurpose or “rec” room, not in his cell.
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The Defendants have also submitted an affidavit from Maria Barsana, who attests

that

she is employed at the Florence County Detention Center in the medical records department. Barsar

attests that she is familiar with the Plaintiff, ahdt attached to her affavit is a copy of a nurse’s
note from the Detention Center dated Februarg@Q8. This nurse’s note refits that Plaintiff was
seen by the nurse on that date, and reads as follows:
[small amount] of bruising on upper back. [illegible] scratches. [small amount] of
bruising to both arm pits. [small] wound oeft] lower leg. Cleaned [] [and] applied

neosporin bandaged.

Barsana attests that, other than this nurse’s note, there is no documentation o

medical treatment or any requestsrfiedical treatment based on theident set forth in Plaintiff's

complaint. Bursana attests that inmates have access to inmate sick call requests should the

medical treatment or have medical complaintsthit Plaintiff never submitted an inmate sick call
request following the alleged incident on Felyu&0, 2008. Barsana further attests that, whilg
Plaintiff had his vital signs taken multiple &% following February 10, 2008, he did not complain
of the injuries alleged in his complaint. Barsatiasts that, if he had, there would be documentatio

of same. See generally, Barsana Affidawith attached exhibits.

The Defendants Joyce Brunson (a Captain) and Joey Norris (a Major) have |

submitted affidavits wherein they attest that theg/not involved in the daily decision making with

regard to individual inmates, and that the only knolgkethey have about the incident alleged in the

complaint comes from the General Occurrence Repatth of these individuals attest that, although
their names appear on this form under “DetenGenter Administration”, they were not involved
in the actions taken in the report in any way. Buftthese individuals attest that they do not make

determinations about whether to employ certain acts in cases of individual inmates, nor do

any
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charge officers with a certain course of contdoaddress individual inmate behavior. §eeerally

Brunson and Norris Affidavitswith attached exhibit [General Occurrence Report].

For his part, Plaintiff has provided copigtwo disciplinary tickets, one relating to
the incident of February T0and 1¥, 2008, and a second one relating to an incident whig
purportedly occurred on June 27, 2008, well aftam@f had filed this lawsuit, Se@ourt Docket
No. 23. As attachments to his response in agipago Defendants’ motion for summary judgment,
Plaintiff has attached copies of several Inniegquest Forms wherein Ri&ff complains about how
he is being treated by detention Center officdtefavhich predate the incident of February'=hd
11", 2008). These documents reflect that prismministrators believed Plaintiff to be a
“management problem” who was often being chargigh wolations of jail policies. Plaintiff has
also submitted several “notice of appeal” documeaait®f which post-date the incident alleged in
his complaint by several months, which are writteepartment of Corrections appeal forms. Sed
generally Plaintiff's attachments.

Discussion
Summary judgment “shall be rendered foritimif the pleadings, depositions, answers

to interrogatories, and admissions on file, togethdr the affidavits, if any, show that there is no

genuine issue as to any material fact andttteatnoving party is entitled to judgment as a matter of

law.” Rule 56(c), Fed.R.Civ.P. The moving palnias the burden of proving that judgment on the
pleadings is appropriate. Once the movingyparakes this showing, however, the opposing party
must respond to the motion with “specific fadt®wing there is a genuine issue for trial.” Rule
56(e), Fed.R.Civ.P. Further, while the Fetl€aurt is charged witHiberally construing a

complaint filed by a preelitigant to allow the development of a potentially meritorious case, se
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Cruz v. Bete405 U.S. 319 (1972); Haines v. Kern#d4 U.S. 519 (1972), the requirement of liberal

construction does not mean that the Court can ignatear failure in the phdings to allege facts
which set forth a Federal claim, nor can the Casstine the existence of a genuine issue of materi

fact where none exists. Weller v. Dep't of Social Servi6@4 F.2d 387 (2Cir. 1990).

Defendants assert, intatia, that this case should be dismissed for failure of th

Plaintiff to exhaust his administrative remedies prior to filing this lawsuit. Booth v. Ch&3@r

U.S. 731, 741 (2001); Porter v. Nus&84 U.S. 516 (2002); sd& U.S.C. § 1997(e)(a). Given that

Plaintiff's complaint was filed only one weektaf the alleged incident at issue, it might be
reasonable for this Court to assume that Pfaiiti not exhaust the jail's administrative remedies

prior to filing this lawsuit.

However, while making a general argument in their brief that Plaintiff failed fo

exhaust his administrative remedies, Defendants taéleel to provide any specifics, nor have they
offered any evidence which shows what the griev@noeedure is at the jail or that Plaintiff failed
to avail himself of those procedures. For his,ddintiff complains in both his verified complaint
and in his memorandum opposing summary judgmettitiere was no grievance procedure at thq
institution for himto follow. SeeVerified Complaint, Section Il. Since it is the Defendants whd
have the burden of showing thiaintiff failed to exhaust his administrative remediesfseierson

v. XYZ Correctional Health Services, Ind07 F.3d 674, 683 (4th Cir. 2005) [inmate’s failure to|

exhaust administrative remedies is an affirmative defense to be both pled and proven by
Defendant]; Defendants’ failure to meet their burde this issue by offering evidence to establish

this affirmative defense serves to defeat their argument for dismissal on this ground.

17

A4

the




As public employees, all four Defendaats subject to suit for damages under 8§ 198!

in their individual capacities. Will v. Michigan Department of State Pofigé U.S. 58, 71 (1989);

Hafer v. Melg 112 S.Ct. 358, 365 (1991); Goodmon v. Rockefefldér F.2d 1186 (4th Cir. 1991);

Inmates v. Owenss61 F.2d 560 (4th Cir. 1977). Constrdaxerally, Plaintiff is asserting his

damages claims against the Defendants in their individual capacities.

With respect to the Defendants Brunson, Norris and Broome, however, there is
evidence, nor even any allegations in the complthat these Defendants had anything whatsoevq
to do with the events surrounding Plaintiff's clairRather, it is readily apparent that the only reaso
Broome has been named as a Defendant in thisschseause he is the Sheriff for Florence County
(and for whom all three of the other named Defmnts presumably work), while the only reason
Brunson and Norris have been nahas party Defendants is because they are (again, presumal
supervisory officials at the Florence County DetamtCenter. The fact thttese three Defendants
may have, in effect, been “higher ups” in thaiohof command is not, however, sufficient to allow
Plaintiff to maintain a 8 1983 claim against them, as the doctrines of vicarious liability 3

respondeat superior are not appliedh 8§ 1983 actions. Vinnedge v. Gibb80 F.2d 926, 927-929

& nn. 1-2 (4th Cir. 1977). Thereferunless Plaintiff has set fhrallegations of specific wrongdoing
on the part of these Defendants, they may not lakliadle for the acts ofaylor or others absent

an official policy or custom for which they waessponsible and which resulted in illegal action. Ses

“The only time any of these Defendants are even mentioned in the narrative of Plaint
complaint is when Plaintiff alleges that Brunson was of the officers who participated in a search
of his cell sometime after the event, and was ortleeobfficers to whom Plaintiff allegedly showed
his “bruises”.
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generally Monell v. Dep't of Social Sery=136 U.S. 658, 694 (1978); Wetherington v. PhillB&0

F.Supp. 426, 428-429 (E.D.N.C. 1974), affx?6 F.2d 591 (4th Cir. 1975); Joyner v. Abbott

Laboratories674 F.Supp. 185, 191 (E.D.N.C. 1987); Stubb v. Hu8@8 F.Supp. 81, 82-83 (D.S.C.

1992); Sedlakan v. Porter737 F.2d 368, 375-376 (4th Cir. 1984), cddnied Reed v. Slakan

470 U.S. 1035 (1985); Shaw v. Strod@ F.3d 791, 799 (4th Cir. 1994), celenied 115 S.Ct. 67

(1994); Fisher v. Washington Metro Area Transit Autho90 F.2d 1133, 1142-1143 (4th Cir.

1982) (citing_Hall v. Tawney621 F.2d 607 (4th Cir. 1980)).

Plaintiff has made no claim ahy official policy or cusim of these three Defendants
which resulted in the allegedly unconstitutional condhece. To the contrary, Plaintiff specifically
alleges that the actions of the Defendant Taytor@hers were in diregtolation of prison policy,
either by the correctional officers entering his rasitinout authorizationrad without a sergeant or
lieutenant being present, and by his being restrained in the restraint chair for longer than the all
period of time. Therefore, these three Defendamgentitled to dismissal as party Defendants in thi

case. _CfHyrick v. Hunter,500 F.3d 978, 988 {9Cir. 2007) [‘[T]here is no pure respondeat

superior liability under 81983, [and] a supervisoajmonly be held] liable for the constitutional
violations of subordinates ‘if the supervisor partatgd in or directed thgolations, or knew of the
violations and failed to act to prevent them.’ “(quoting Taylor v.,I980 F.2d 1040, 1045Zir.
1989))].
1.
With respect to the Defendant Taylor, whieniewing allegations of excessive force,
the Court must consider 1) the ndéedthe application of force?) the relationship between the need

and the amount of force that wa®ds 3) the threat to the staffid inmates as reasonably perceiveq
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by the prison officials on the basis of the facts kneawthem, 4) the efforts made to temper the
severity of a forceful response, and 5) the exbéthe injuries suffered by the prisoner. Whitley v.

Albers 475 U.S. 312, 321 (1986). Sdadson v. McMillian 503 U.S. 1, 7 (199%)he core judicial

inquiry is whether force was applied in a good faith effort to maintain or restore discipline,

maliciously and sadistically to cause harm]; Orem v. RepHa2® F.3d 442, 446 {4Cir. 2008);

Ajaj v. United States479 F.Supp.2d 501, 537 (D.S.C. 2007); aseUnited States v. Cobl905

F.2d 784 (4th Cir. 1990), cedenied 498 U.S. 1049 (1991); Taylor v. McDuffi#55 F.3d 479 (4th

Cir. 1998); Norman v. TayloR5 F.3d 1259, 1263 (4th Cir. 1994); Fuentes v. Wa@@&rF.3d 335,

342 (3d Cir. 2000); Wilson v. Williams33 F.3d 870, 873 (7th Cir. 1996) [applied to pretrial

detainee]; Thomas v. Sawyélo. 97-2475, 1999 WL 155704 at *3.MTex. Mar. 11, 1999); Moore

v. Martinez County JailNo. 98-731, 1998 WL 602113 at *2 (N.D.Cal. Sept. 4, 1998).

Here, Plaintiff (a maximum security inmate) himself concedes in his verifie
complaint, as well as in his memorandum opposing summary judgment, that he initially faile
obey the officers’ instructions tam, told the officers that theyere not allowed to enter his cell,
and that when he was told to turn around gatlon the floor, he insad initially responded by
placing his hands across his chest. It was atphiist, according to the allegations of Plaintiff's
complaint, that Officer Taylor used physicalderagainst him, including (according to Plaintiff's
allegations) hitting him in the face. Plaintiff thalleges that after he was on the floor, Taylor along
with Officers Rose and Morgan “grabbed” him and lpiat in the restraint @ir with the straps on
too tight. Thus, assuming Plaintiff's allegationdtotrue for purposes of summary judgment, thg
prison guards were at least initially presentetth\& situation where a maximum security prison

inmate who they considered to be acting unruly and with (as shown by Plaintiff's own exhibit
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previous history of being considered a mamaget problem, was refusing to comply with the
requests and instructions given to him, thereby requiring the prison guards to pursue a cou

action to extract Plaintiff from his cell and sective situation. While Plaintiff argues that it was not

necessary for Taylor to hit him (assumed to be for purposes of summary judgment) to achieve

this result, the evidence nevertheless shows thed thas a justification for the application of some
force, as the prison guards could reasonably haweiped a threat to both themselves and to priso
security based on the events as portrayed inlkbgations of Plaintiff's complaint as well in the
other exhibits submitted to the Court by both Plaintiff and the Defendants.

Nor is the evidence sufficieib create a genuine issue fatt as to whether the
amount of force used was more than was mitlymnaquired under the circumstances. The evidenc
before the Court, including Plaintiff’'s own allegations, is that force was not used on the Plaintiff U
after he had refused to complytiwthe officers request to turn around and get on the floor with h
hands behind his back. Furthehile physical force ultimately wassed, Plaintiff has presented no
evidence (other than the general and conclusitegations of this complaint) that the amount of

force used was excessive. Morgan v. Church’s Fried Chi&2&nF.2d 10, 12 (6th Cir. 1987) [even

though_proselitigants are held to less stringent pleading standards then attorneys, the court i
required to “accept as true legal conclusions or unwarranted factual inferences.”]. The me
exhibit provided to the Court by the Defendantsyalt as the affidavit from Maria Barsana, reflect
that Plaintiff was found to hawanly a small amount of bruisiran his upper back and armpits, with
some scratches, while Plaintiff has himselbmitted no medical evidence whatsoever concernin
his alleged injuries, or indeed that he even retptetreatment for thesemed injuries. To the

contrary, Plaintiff acknowledgeas his memorandum opposing summary judgment that he did n
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fill out a medical request form since he had already been seen by the nurse, who observeq
“scratches and bruises on my person”, not the “busted lip” and “swollen” black eye alleged in

Complaint._Sylvia Dev. Corp. v. Calvert County, V48 F.3d 810, 818 {4Cir. 1995) [explaining

that while the party opposing summary judgment tgled to the benefit of inferences that can be
drawn from the evidence, “[p]ermissible inferencesst still be within the range of reasonable
probability”, and that “[w]hether an inferenceresasonable cannot be decided in a vacuum; it mu
be considered in light of the competing infezes to the contrary”](internal quotation marks

omitted); _SeeStrickler v. Waters989 F.2d 1375, 1380-1381 n. 9 (4th Cir. 1993) [the mer

incantation of physical and mental injury, of ceelris inadequate to survive a motion for summary

judgment]; Robles v. GleniNo.06-256, 2007 WL 1655335 at * 4 (E.D.Tex. June 5, 2007)[“[W]her

the objective factors of an inmategedical records show no evidemé@ny injuries consistent with

| onl!
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the inmate’s allegations, the Court may conclude that the allegations are implausible.”](citing

Wilburn v. Shane et alNo. 98-21077 (5 Cir. Aug. 20, 1999)(unpublished), citing Wesson v.

Oglesby 910 F.2d 278, 281-282"(&ir. 1990);_seg@enerallyAswegan v. Henry49 F.3d 461,465

(8" Cir. 1995)[stating that when an inmate allegesréious medical need either for treatment or tdg
avoid certain conditions, the inmate’s bare assertion of a serious medical condition is insuffig

without medical evidence verifying thidite condition exists]; Kayser v. Caspdrb F.3d 280, 281

(8" Cir. 1994)[prisoners self-diagnosis alone will not support a medical conclusion])als®ee

Williams v. Benjamin 77 F.3d 756, 761 (4th Cir. 1996) [becapsson officials are entitled to use

appropriate force to quell prison disturbances, mwhuse these officials oftentimes must act unde
pressure without the luxy of a second chance, in order for a prisoner to prevail on an Eigh

Amendment claim he must demonstrate that offscagiplied force maliciously and sadistically for

12

ient

-




the very purpose of causing harm]; Johnson v. GAigk F.2d 1028, 1033 (2d Ci973) ['not every

push or shove, even if it may later seem unnecessdng peace of a judge’s chambers, violates 1
prisoner’s constitutional rights”].

While these types of injuries could conceivably give rise to a claim under some s
law or prison policy or procedure, they are safficient to show a “constitutional” violation.

Norman v Tayloy 25 F.3d 1259, 1262-1263 "(4Cir. 1995)[absent the most extraordinary

circumstances, a plaintiff cannot prevail on 4W&endment force claim if his injury is deinimis];

Thaddeus-X v. WodnigkNo. 99-1720, 2000 WL 712383 at **3 (6th Cir. May 23, 2000)[Plaintiff

must show he suffered more thanndi@imisinjury]; Wertish v. Krueger433 F.3d 1062, 1067'(8

Cir. 2006)[No constitutional violation where the Plaintiff sufferedil@misinjuries which included
relatively minor scrapes and bruises and less-than-permanent aggravation of a prior sho

condition]; Stanley v. Hejirikal34 F.3d 629, 637-638"4Cir. 1998)[bruising of prisoner’s right

arm, left jaw, left and right wrists an@¢k, and a tooth which was loosened constitutadidenis

injury.]; seealsoHarper v. Showerd 74 F.3d 716, 719 (5th Cir. 1999)jMbut proof of more than

de minimis physical injury, Plaintiff cannot maintain his claim]. S&U.S.C. § 1997e(e) [‘No
federal civil action may be brought by a prisonenfed in a jail, prison, or other correctional

facility, for mental or emotional injuries suffel while in custody without a prior showing of

physical injury.”]; d. Zehner v. Trigg 952 F.Supp. 1318, 1323-1324 (S.D.Ind. 1997); Siglar \.

Hightower, 112 F.3d 191, 193-194 (5th Cir. 1997)[claim based on sore and bruised ear lasting

three days was dminimis, and thus, Plaintiff failed to raise valid Eight amendment claim foy

excessive use of force nor did he have requighgsical injury” to support claim for emotional or

mental suffering.];_SealsoDeShaney v. Winnebago County Dep't of Social SeA&9 U.S. 189,

13

ate

ulde

y for




200-203 (1989) [8 1983 does not impose liability for aimns of duties of care arising under statg

law]; Baker v. McClellan443 U.S. 137, 146 (1976) [§ 1983 claim sloet lie for violation of state

law duty of care];_Paul v. Davig24 U.S. 693, 701 (1976) [not eyadlaim which may set forth a
cause of action under a state ton la sufficient to set forth a claim for a violation of a constitutiona
right].

Plaintiff's placement in a restraint chaisaldoes not in and of itself constitute an
excessive use of force, as the use of devisesssu@straint chairs or four-point bed restraints hav

repeatedly been found to be constitutional when appdopriately. Here, the Plaintiff's general and

11”%

conclusory claim that the rec room (where he was placed in the restraint chair) was unreasohabl

“cold”, without any supporting evidence to show that this room was for some reason unreasor
cold on that date, does not in and of itself consti@vidence of the constitutional violation. Further,
the fact that a “burst” of mace or some typecloémical munition was sprayed into the rec roonmnj
when Plaintiff continued to exhibit disruptive behavior also does not create a genuine issue o}
as to whether excessive force was used or matitzit®laintiff’'s claim go forward, as the use of
mace, tear gas or pepper spogyrison officials is not a pseviolation of a prisoners constitutional

rights. Williams 77 F.3d at 763; Underwood v. Mia County Sheriff's OfficeNo. 07-14050, 2008

WL 2561928 at*5 (S.D.Fla. May 27, 2008)[“Courts hhe#d that even simple inmate recalcitrance,
in the form of refusal of verbarders, may in appropriate circuastes justify the use of force (e.g.,
the application of mace, in non-dangerous amouta®ltain inmate compliance so as to maintain

institutional order, even when the inmate ishvandcuffs, or locked in his cell when the chemical

agent is used.”]; Norris v. District of Columb®l4 F.Supp. 294 (D.D.C. 1985), affi87 F.2d 675

(D.C.Cir. 1986); Peterson v. Dayib1 F.Supp. 137 (D.Md. 1982), affigthout op., 729 F.2d 1453
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(4th Cir. 1984);_O'Connor v. Kelle610 F.Supp. 1359 (D.Md. 1981); Brock v. Robins8ns

F.Supp. 1263 (W.D.Pa. 1974); Collins v. Schoonfi@ei3 F.Supp. 1152 (D.Md. 1973); Davis v.

United States316 F.Supp. 80 (E.D.Mo. 1970), afd@9 F.2d 1118 (8th Cir. 1971); Williams v.
Dehay Nos. 94-7114, 94-7115, 1996 WL 128422 **2-3 (@in. March 21, 1996). There is no
allegation in Plaintiff's complaint, and certairmtp evidence to show, thah excessive amount of
chemical spray was used, or that it was even sgrdiyectly at or on the Plaintiff, instead of just

being discharged generally into the rec room. Nor has any medical evidence been presented t(

any injury suffered as a result of the use of a chahspray. Hence, there is no evidence that, to thee

extent a chemical spray was used in this irtgaa constitutional violation occurred under the fact$

and evidence presented. Willian7¥ F.3d at 763; Seabrooks v. Coqpén. 07-3101, 2008 WL

4414250 at **4-5 (D.S.C. Sept. 23, 2008)[“Short Burst” of chemical spray not a constitutio

violation where used to maintain order and no evidence of significant injury]; Justice v.,[384nis

F.2d 380, 383 (4th Cir. 1987), vacated on other grqut8fsU.S. 1087 (1989); Bailey v. TurnéB6

F.2d 963 (4th Cir. 1984); sed¢soRiley v. Dorton 115 F.3d 1159, 1166-1167 (4th Cir. 1997); Spair

v. Procunier600 F.2d 189, 195 (9th Cir. 1979).

Finally, there is also no evidence before @wairt to show that Plaintiff was kept in
the restraint chair for an excessive period of timéhat Plaintiff suffered any injuries as a result of
his placement in the restraint chair. Plaintiff céenps that he was kept in the restraint chair until
the next “shift change”, but doest say how long a period of timdgtwas, other than to complain
that it was over four (4) hours. He also doesindicate how often he was checked on or whethe
he was under constant supervision in the rec robaylor’s affidavit indcates Plaintiff was placed

in the restraint chair around 1:00 a.m., and thatdmstill in the restraint chair at 3:30 a.m. (which

15

sho

hal




is when the burst of “capstone” was sprayed inéanlalti-purpose room). Itis unclear at what time

thereafter Plaintiff was ultimately released frome restraint chair, but the General Occurrence

Report indicates that Plaintiff received his bifeak later that morning. Hence, while obviously
uncomfortable to the Plaintiff, this evidence (in conjunction with the medical evidence show
Plaintiff suffered no injuries as result of beingle restraint chair) is not sufficient to establish &

constitutional violation for purposes of siwimg summary judgment. Fuentes v. Wag2€6 F.3d

335, 345-346 (3d Cir. 2000), cedenied 531 U.S. 821 (2000); cBlakeney v. Rusk County Sheyiff

89 Fed. Appx. 897 {5Cir. 2004)[Where pretrial detainee was placed in restraint chair for twen
hours after he disobeyed orders and engaged utylestructive practices, his due process rights

were not violated since the purpose waspwtishment][bench trial];_Green v. McCuriyo. 02-

4326, 2003 WL 21826549 * 9 (N.D.Ill. Aug. 5, 2003)[Evidence of inhumane treatment require
Therefore, the Defendant Taylor istided to summary judgment on Plaintiff's
excessive force claim.
Conclusion
Based on the foregoing, it is recommended that the Defendants’ motion for sumn
judgment begranted, and that this case lokesmissed, with prejudice.

The parties are referred to the Notice Page attached hereto.

’

Bristow Marchant
United States Magistrate Judge

Charleston, South Carolina
November 12, 2008
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Notice of Right to File Objections to Report and Recommendation

The parties are advised that they may file specific written objections to this Report
and Recommendation with the District Court Judge. Objections must specifically identify
the portions of the Report and Recommendation to which objections are made and the basis
for such objections. In the absence of a timely filed objection, a district court need not
conduct a de novo review, but instead must “only satisfy itself that there is no clear error on
the face of the record in order to accept the recommendation.” Diamond v. Colonial Life &
Acc. Ins. Co., 416 F.3d 310 (4™ Cir. 2005).

Specific written objections must be filed within ten (10) days of the date of service of
this Report and Recommendation. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b). The time
calculation of this ten-day period excludes weekends and holidays and provides for an
additional three (3) days for filing by mail. Fed. R. Civ. P. 6(a) & (e). Filing by mail pursuant
to Fed. R. Civ. P. 5 may be accomplished by mailing objections to:

Larry W. Propes, Clerk
United States District Court
Post Office Box 835
Charleston, South Carolina 29402

Failure to timely file specific written objections to this Report and
Recommendation will result in waiver of the right to appeal from a judgment of the
District Court based upon such Recommendation. 28 U.S.C. 8§ 636(b)(1); Thomas v.
Arn, 474 U.S. 140 (1985); United States v. Schronce, 727 F.2d 91 (4th Cir. 1984); Wright
v. Collins, 766 F.2d 841 (4th Cir. 1985).
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