Stewart v. Ozmint

Doc.

INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

DARYL B. STEWART, )

#173839, )
) CIVIL ACTION NO. 9:09-136-HMH-BD

Petitioner, )

)

V. ) REPORT AND RECOMMENDATION
)

WARDEN, TRENTON )

CORRECTIONAL INSTITUTION; )
JON E. OZMINT, DIRECTOR )
(SCDC), )
)
Respondents. )

)

Petitioner, an inmate with the South Caralidepartment of Corrections, seeks a writ

of habeas corpus pursuant to 28IE. § 2254. The Petition was filed m@on January 15, 2009.

51

Numerous documents were attached to the Petition, and Petitioner filed additional suppofting

documentation on April 24, 20009.

After being granted an extension of titeerespond, the Respondents filed a returr
and motion for summary judgment on April 30, 2009. As the Petitioner is proceedisg pro
Rosebororder was filed on May 4, 2009, advising theitRaer that he had thirty-four (34) days

to file any material in opposition to the motifor summary judgment. Petitioner was specifically

!Since there is not a filing date on the envellmpEhow when the Petition was received in thg
prison mail room, the undersigned has given Petitioner the benefit of the doubt and used the da
he signed his application. CHouston v. Lack487 U.S. 266, 270-276 (1988).
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advised that if he failed to respond adequyatible motion for summary judgment may be granted
thereby ending his case. Petitioner failed to file a response to the motion for summary judg
within the designated time period; however, he had filed a motion to amend in the interim, ar]
light of Petitioner's prasestatus, the Court entered an order on July 8, 2009, granting Petitio
additional time to respond to the motion for sumynjadgment. Petitioner subsequently filed a
motion seeking more time, which was grant@titioner then filed a memorandum in opposition
on August 18, 2009, which included a cross motiosd@ionmary judgment and motion for a hearing.
After also receiving an extension of time, Bespondents filed a reply memorandum on October §
2009, to which the Plaintiff filed a reply on October 19, 2009.
This matter is now before the Court for disposifion.

Procedural History

Petitioner was indicted in 1991 in Clagon County for two counts of safecracking;

burglary, second degree; grand larceny; and malicious injury to a telecommunications sy

[Indictment No. 91-GS-14-132].Seelndictment. Petitioner was represented by Public Defendg

Harold Detwiler, Esquire, and after a trial byjon March 6, 1991, was found guilty on the charges
(R.pp. 198-199). The trial judge sentenced Petititmeventy-five (25) years on each safecracking
count, fifteen (15) years on the glary count, ten (10) years on the grand larceny count, and ten (1

years on the malicious injury count. All sentences were consecutive. (R.pp. 200-201).

“This case was automatically referred to the undersigned United States Magistrate Judge f
pretrial proceedings pursuant to the provisiond8 U.S.C. § 636(b)(1)(Pand (B) and Local Rule
73.02(B)(2)(c)and (e), D.S.C. The parties havelfiteotions for summary judgment. As these arg
dispositive motions, this Report and Recommendation is entered for review by the Court.

The trial transcript apparenttpntains a scrivener’s error referring to Indictment No. 91-GS
14-32. (R.p. 198).
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On February 12, 1993, Petitioner’s trial courfdetl a motion to be allowed to file
a belated appeal asserting that the notice bad timely served and filewith the county clefk but
not with the state supreme cotirSeePetitioner’s Item 2; Respondents’ Exhibit [Motion to File
Notice of Appeal Late dated February 10, 199Bktitioner then filed with the South Carolina
Supreme Court a pree “Motion to Stay Belated Appeal, with Petition for Leave to Proceed in
Petition for Writ of Habeas Corpus, and Reqdesppointed Counsel,” dated March 11, 1993.
Petitioner also filed with the state Supreme Court agtBetition for Writ of Habeas Corpus in the
Original Jurisdiction”, dated March 17, 1993. 8pril 22, 1993, the South Carolina Supreme Court
issued an order in which it: (1) denied the patifior writ of habeas corpus based on Key v. Currie
406 S.E.2d 356 (S.C. 1991)[dismissing writs where no extraordinary reason exists to entertain
in the court’s jurisdiction]; (2) relieved trial counsel and appointed the Office of Appellate Defen
and (3) denied the motion to stay the appeal. Bder dated April 22, 1993[he Court also issued
a separate letter order on April 22, 1993, grantingrtbton to allow the late filing of the notice of
appeal._Se®rder dated April 22, 1993.

Petitioner was represented on appeal by Tara Dawn Shurling, Assistant Appel

Defender with the South Carolina OfficeAyppellate Defense, who filed an Andetsrief, seeking

“The Petitioner has attached correspondence dated June 10, 1991, where he inquired
the status of his direct appeal. Fuitioner’s Item #1.

*Petitioner disputes that his counsel had filed any documentation with the county ¢
regarding a direct appeal on his behalf, and contends that all of these actions were in an atte
prevent his first APCR, which had been filed in the interim, from being heard.

*The undersigned was unable to find a copy of this document in the record provided ta
Court, but neither party disputes this representation.

'Anders v. California386 U.S. 738, 744 (19675eealso Johnson v. Staj864 S.E.2d 201
(continued...)
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to be relieved and raising the following issue:

Did the lower court err in permitting the State to introduce hearsay testimony
concerning information received throughdividuals not available for cross-
examination where the introduction of thestimony violated the Appellant’s right

to confront all of the witnesses against him as protected by the Sixth and Fourteenth
Amendments to the United States Constitution as well as Art. I, 8 14 of the South
Carolina State Constitution?

SeeBrief, p. 3.
Appellant then filed a preeSupplemental Brief, dated February 23, 1994, in which he raised t
following issues:

1. Was the Appellant's Fourth®fdAmendment Rights Against Unlawful Arrest,

Search and Seizure Violated, In-Ordenibjsct the Appellant to a fraudulent judicial

inquiry, in violation of, Article I., Seon 10 of the South Carolina Constitution, and
the Fourteenth (I3 Amendment of the United States Constitution;

2. Was the Appellant’s conviction obtained by the solicitor concealing of the
disposition of relevant information, and evidence, in violation of appellant’s
Fourteenth (14 Amendment Rights to the United States Constitution;

3. Did the lower court erred (sic) in demg the Appellant the right to counsel. In
violation of the Appellant’'s Sixth {§ Amendment Rights of the United States
Constitution, Article I., Section 14 of the South Carolina Constitution;

4. Did the lower court erred (sic) in over ruling the Appellant’s objections to the
Solicitor's Cross-Examination on Non Relevant, and Inadmissible Matters, in
Violation of the Appellant’s Fifth (8, Sixth (8", and Fourteenth (1% Amendment
Rights to the United States Constitution;

5. Did the lower court jury instructionsistitute reversable (sic) error; where said
instructions deprived the Appellant of his Fiftf5Sixth (6", and Fourteenth (1%
Amendment rights to due process and equal protection of the law.

SeeBrief, pp. 11-12.

OnJuly 11, 1994, Chief Appellate Defender DaSBilcey filed a Supplemental Brief of Appellant,

’(...continued)
(S.C. 1988).
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along with a motion to file the brief, seeking to add the additional issue, as follows:

The court erred when it refused appellamgguest to instruct the jury that the
indictment is not evidence.

SeeBrief, p. 3.

On September 8, 1994, the South Carolina Supreme Court granted the motion to supplemen

affirmed Petitioner’s convictiorsnd sentences. State v. Stewsliemo Op. No. 94-M0O-227 (S.C.
1994). The Remittitur was issued on September 26, 1994.

Prior to trial counsel filing his motion seekj to file a belated direct appeal in the
South Carolina Supreme Court, Petitioner had filed an application for post-conviction re

(“APCR”) in state circuit court on JuB;, 1992._Stewart v. State of South Cargla. 1992-CP-14-

256. [First APCR]. Petitioner set forth the following issues in his first APCR petition:
Ground One: Ineffective Assistance of Counsel.
Ground Two: Failure of Pre-trial Investigations.
Ground Three: Failure of Right to Appeal./Counsel Refuse to File Appeal.
Ground Four: Denial of Right to Appeal.
Ground Five: Abuse of Discretion by Trial Judge.
Ground Six: Pyramid of Sentence.
Ground Seven: Excessive Sentence./Cruel and Unusual Punishment.
Ground Eight: lllegal Search and Seizure.

Ground Nine: Violation of 4", 5" 8" and 14 Amendment to the United States
Constitution.

Ground Ten: Denial of Due Process of Law.

SeePetition, p. 2 (page 3 of attachments to page 2).
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The PCR judge dismissed this first PCR@ctvithout prejudice on August 17, 1993, based on th
pendency of the direct appeal. $8eR Order, Case No. 92-CP-256 (dated Aug. 17, 1993).

Also, during the direct appeal Patitier filed a federal habeas acfion July 2, 1993

(Stewart v. Taylar Civil Action No. 3:93-1648-20BD). That action was dismissed, without

prejudice, due to Petitioner’s failure to exhaust state remedie®r8eefiled in_ Stewart v. Taylor

on Dec. 2, 1993. Following an unsuccessful appe#he Fourth Circuit Court of Appeals, the
mandate was issued and the judgment was filed on April 11, 1994.

On September 21, 1994¢titioner filed a second APCRtewart v. State of South

Caroling No. 1994-CP-14-325, in which he set forth the following issues:

Ground One: The Applicant conviction was obtained pursuant to evidence gained
pursuant to a unconstitutional arrest, searmth seizure, as well as the Applicant’s
rights, against illegal surveillance.

Ground Two: The Applicant’s conviction was obtained by a denial of the
Applicant’s Fifth (3") Amendment rights, to a lawful indictment, as well as the
Applicant’s right, against self incrimination.

Ground Three: The Applicant’'s conviction was obtained by the use of perjury
testimony, and manufactured evidence iolation of the Applicant’'s Fourteenth
(14" Amendment rights, to due process and equal protection of the law.

Ground Four: The Applicant’s conviction was obtained by the Solicitor’s violation
of S.C. Criminal Practice Rule 5, by intentionally concealing the disposition of
relevant information and evidence and feslio comply with pre-trial motion for
discovery, by violation of Brady v. Marylan@d73 U.S. 83 (1963); Mooney V.
Holohan 294 U.S. 103 (1935).

(R.p. 205).

8Court records indicate that the petition was filed on July 2, 18R® Creme Laboratories,
Inc. v. Francine Cp425 F.2d 1295, 1296 (5th Cir. 1970)[a fedlecaurt may take judicial notice of
the contents of its own records]

°After his direct appeal had been dismissed, but prior to the Remittitur.
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Petitioner also filed an amendment tosesond APCR dated October 19, 1994 (R.pp. 227-273), |n
which he set out the following issues:

1. The Applicant conviction was obtadby the solicitor knowingly withholding of
evidence favorable to the applicant’s defense, and deliberately suppressing evidence,
and information, in violation of S.C. Criminal Practice Rule 5, and the Applicant’s
Fifth (57, Sixth (6", and Fourteenth (1% Amendment Rights to the United States
Constitution and the mandated authorities of: Brady v. Mary@r@lU.S. 83 (1963);
SeealsoMooney v. Holohan294 U.S. 103 (1935); United States v. AQu& U.S.

97, 121-122 (176).

2. The Applicant conviction was obtainedthbg denial of the Applicant’s Sixth'{(

and Fourteenth (13 Amendment rights to the United States Constitution, and the
mandated authorities of: Cole v. Pe\@88 F.2d at 24; Cuylers v. Sullivadi6 U.S.
335(1980); McMann v. Richardsd897 U.S. 759 (1977); Strickland v. Washington
466 U.S. 668 (1984); Burns v. Claytohl7 S.E.2d 300 (1960); Argersinger v.
Hamlin, 407 U.S. 25, 29-33 (1972); Gideon v. Wainwrjg8if2 U.S. 335 (1963);
Johnson v. ZerbsB04 U.S. 458, 467-468 (1938).

3. The Applicant’s conviction was obtainby the denial of the Applicant’s Fifth

(5" and Fourteenth (1% Amendment rights. To beéd by a lawful indictment, and
competent evidence, In violation of the Fiftf"\2Amendment of the United States
Constitution. Article 1. Section 11 of the South Carolina Constitution, and the
statutory Authorities of S.C. Code Ann. Section 17-19-10, 1976 Amended, and the
mandated legal authorities of: Jackson v. Virgidia3 U.S. 307 (1979); Criminal
Law 266(7);_Coffin v. United Statesupra, 156 U.S. at 45Bavis v. United States
supra, 160 U.S. at 488; Constitutional Law 266.

(R.pp. 240, 254, 266).
Petitioner was represented in his second APCR by Fred Henderson'iM&sauire, and an

evidentiary hearing was held on Petitionegplécation on January 24, 1996. (R.pp. 279, 341). Th

1%

Opetitioner has submitted documents showinghtaire was subsequently suspended fron
the practice of law for one (1) year by the $oGarolina Supreme Court in an opinion filed on
December 16, 1997. Sédtachment to Plaintiff's Complaint (In the Matter of Fred Hendersom
Moore, Opinion No. 24725 (filed Ded.6, 1997)). Moore had previously received an indefinitg
suspension for trust account viotats; Matter of Fred Henderson Mop8d2 S.E.2d 1 (S.C. 1984),
reinstatement grante@77 S.E.2d 922 (S.C. 1989); and a public reprimand for neglecting sevs
legal matters, Matter of Moor@69 S.E.2d 771 (S.C. 1980).
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PCR court thereafter denied the petition in itsrety in a written ordedated June 6, 1996. (R.pp.
279-285).

Respondent has submitted a copy ofteetedated June 19, 1996, from Petitioner’s
counsel, Moore, to the PCR judge wherein he aduise court of errors in the order - particulary
a section of boilerplate language at the end wtiscussed the voluntariness of a guilty plea, whe
Petitioner in fact had a trial. However, Petitiotades issue with the copy of the letter and argue

that it is not a filed copy. Inng event, it is undisputed that Moore filed a “motion to vacate and/q

for new trial”, based on Rule 26(b), S.C.R.C#n and Rule 60, S.C.R.Civ.P., dated June 21, 1996.

(R.pp. 290-291). The State sent a letter dp d4u1996, containing a proposed amended orde
removing the mistaken portion, and Judge Mannigigesi the amended order of dismissal on Augus
2, 1996._Seeketter from Barbara M. Tiffin, Asistant Attorney General; sa@so(R.pp. 292-297).
An affidavit of service dated August 9, 1996 refédtiat the amended order was served on Petitiong
and his counsel. (R.p. 298).

Respondents represent that on November 7, 1996, Moore filed a notice of inter
appeal from the second APCR order with the South Carolina Supreme‘Cam. State filed a
motion to dismiss the appeal asserting that thie@of appeal had not been timely served. Moorg
filed a reply on December 9, 1996. Fedibits [filed April 30, 2009]. On January 13, 1997, the
South Carolina Supreme Court granted the motialistmiss. The Remittitur was issued on January
30, 1997._SedAttachments filed on October 9, 2009.

On August 14, 1997, Petitioner filed_a m®motion with the state circuit court,

Hpetitioner again disputes this representation, and neither party indicates where this docu
is located in the record.
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seeking relief from the judgment in his sec&RLCR [Docket No. 94-CP-14-325], and based on Rulg
60(b)(1),(2), and (3); (R.pp. 299-301); in which he asserted the following issue:

The Movant will show and prove at hearimgo the matter, that this Court should
entertain motion based on movant’s (1) “mistake,™inadvertence,” and “excusable
neglect” in bringing before the court prior to motion, that (2) “newly discovered
evidence” exists, which the movant willdenstrate a (3) “fraudulent act” took place
prior and during March 5, 6, 1991, as welf@ssrepresentation or other misconduct

of the adverse party,” which movant will outline and prove consists of, “Prosecutorial
Misconduct.” Based on the aforesaid, movant contends [he] is entitled to relief,
pursuant to Rule 60(b), and S.C. Code Ann., Section §17-27-20.

SeePetition, pp. 5-62
There is no indication in the record that anfiaacwas ever taken on this filing, and on Decembef
31, 2004, Petitioner filed another_pse motion, this time based on Rule 60(b)(4), raising the
following issues:
A. The movant, prge now comes before this honorable court seekirigetelieve
from the “Amended Order of Dismidsdiled August 13, 1996, by the Respondent;
and requests a NeWrial, (A Full Evidentiary Hearing into the PCR Application),
pursuant to Rule 60(b)(4f the South Carolina Rules of Civil Procedure.
B. The movant will further show that the PCR judge “lacked subject matter
jurisdiction” to “Amend” his previouslwritten, signed and filed (final) judgment [on
it's own volition], 60 days after entry ofehnitial written, filed order; which movant
contends a rehearing should be conveneddoaséhe legal analysis decided in Pruitt
v. State S.C. Code 817-27-80, Rule 52, (SCRAMpvant contends and the court
records will show that the record is sil@stto any motion(s) filed pursuant to, Rule
59(e), SCRAP.
(R.p. 309).
A hearing was held concerning Petitioneff®ds to seek relief from the PCR order

on March 22, 2005. (R.pp. 346-355). Petitioner wasesgted at the hearing by Eleazer Carter,

2Although the bound record only contains the first page of the motion, the affidavit
support, and certificate of service; (R.pp. Z8&); the parties have submitted a full copy of
Petitioner’'s motion in their attachments.




Esquire. Counsel advised the Court that he twaly recently been appointed and requested
continuance. Petitioner consented to the contioetamhich was then granted by the Court, and th
PCR judge instructed the parties to submit briefs on the matter since it was a legal issue. Peti
represents that he also submitted agaorief on April 19, 2005._Seleetitioner's Memorandum,
p. 14. The state court judge thereafter issueard@r on April 22, 2005, in which he denied relief
under Rule 60. (R.pp. 362-367).

A notice of appeal was filed with theast supreme court. Assistant Appellate
Defender Robert M. Pachak, of the South GaaoOffice of Appellate Defense, represented

Petitioner and filed a Johnsdmpetition seeking to be relieved and raising the following issue:

Whether there was any evidence to support the PCR judge’s findings that petitioner’s
Rule 60(b) motion was without merit and because it was untimely?

SeePetition, p. 2.
Petitioner then filed a_pree“Petition Requeting Reappointment of Appellate Counsel Due to
Conflict of Interest”, dated October 7, 2005. Hwuth Carolina Supreme Court denied that motior
by Order dated November 17, 200Petitioner then filed a prgePetition on or about December 28,
2005, in which he listed the following issues:
|. Did the Respondent’s ethical investigation against the Petitioner's PCR counsel
(Fred Henderson Moore) influence a Personal-Interest-Conflict between PCR counsel
and Petitioner in violation of the Sixth"jGAmendment?
Il. Did the motion hearing judge err by ragtermining that the PCR judge engaged
unlawfully into ex parte communicationgth the Respondent when it prepared and
entered it's final judgment on June 13, 1996, at 10:39 a.m. on Petitioner's PCR

applications?

lIl. Did the motion hearing judge err by nigtermining the procedures employed

13Seenote 7, supra.
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SeePetition, p. 4.

2007, the South Carolina Court of Appeals grantadhsel’s request to be relieved and denied thg
certiorari petition. Petitioner filed a petition requesting rehearing, which the South Carolina C

of Appeals denied by order dated Januar008. The Remittitur was issued on February 14, 2008

14-92, on February 13, 2009 (after he had filedfddsral habeas petition), asserting the following

issues:

by the PCR court in reaching its entrytioé final written judgment were violations
of the legal analysis decided in, Pruitt v. Statel McCray v. Stafe

IV. Did the motion hearing judge err by not determining the entry of the amended
final order of dismissal on August 12, 1996 at 12:33 p.m. to be legal nullity?

V. Did the motion hearing judgerreby determining that the PCR Judge’s
Amendment to the PCR order sixty (60) days later on its own volition was a
modification made pursuant to Rule 60(a), SCRCP?

VI. Did the motion hearing judge err whigneached its decision to deny Petitioner’s
Rule 60(b)(4) motion based on the one (1) year statute of limitation?

VII. Did the motion hearing judge err when it reached its decision to deny
Petitioner's Rule 60(b)(4)motion based on the pretense that an alleged rule 59(e)
motion was filed by petitioner and timely ruled on by the PCR judge?

The case was transferred to the South [Ber@ourt of Appeals, and on October 29,

Petitioner then filed a third APCR, Stewart v. State of South Cardime2009-CP-

A. Previous Appointed PCR counsel reprged a conflict of interest against the
Applicant.

B. Fraudulent evidentiary proceeding held on January 24, 1996.
C. Newly (after) discovered evidence of Actual Innocence.

D. Denied the Right to Appeal PGicisions by appointed PCR counsel, Fred
Henderson Moore.

E. Violations of &4, 5", 6" and 14 Amendment to the S.C. and U.S. Constitutions.

11
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SeePetition, p. 3 and attachments.
Plaintiff's third APCR is still pending in the state court.

In his Petition for writ of habeas corpuked in this United States District Court,
Petitioner raises the following grounds:

Ground One: Petitioner contends that he was pdiéged and denied due process and
equal protection of the law when the lower court purposely created a conflict of
interest between PCR counsel and Petitiovieen it appointed an incompetent PCR
counsel to represent Petitioner that was being investigated for malpractice by agents
of the Respondent in violation of th& &nd 14 Amendments to the USCA.

Ground Two: The Petitioner was denied due prexand equal protection of the law

in the lower court when the PCR judge engaged unlawfully into ex parte
communications with the Respondent when it prepared and entered it's final
judgment on June 13, 1996 at 10:39 a.m. on Petitioner's PCR applications.

Ground Three: The Petitioner was denied due process and equal protection of the
law in the lower court when it failed to determine that the procedures employed by
the PCR court in reaching it's entry ogthinal written judgment were violations of

the legal analysis decided in Pruitt v. Statel McCray v. State

Ground Four: The Petitioner was denied Due Process and Equal Protection of the
law in the lower court when it failed to téemine that the amended PCR final order
of dismissal filed on August 12, 1996 at 12:33 p.m. was a legal nullity.

Ground Five: The Petitioner was denied Due Process and Equal Protection of the
Law in the Lower Court when it determindtht the PCR judge amendment to the
PCR order sixty (60) days later on its’owolition was a modification made pursuant

to Rule 60(a), SCRCP.

Ground Six: The Petitioner was denied Due Pregand Equal Protection of the Law
in the Lower Court when it reached ID&cision to deny Petitioner’'s Rule 60(b)(4)
motion based on a one (1) year statute of limitation.

Ground Seven: The Petitioner was denied Due &&es and Equal Protection of the
law in the Lower Court wén it reached it's decision to deny Petitioner's Rule
60(b)(4) motion based on the pretense déinadlleged Rule 59(e) motion was filed by
the Petitioner and timely ruled on by the PCR judge.

Ground Eight: The Petitioner was denied Due Process and Equal Protection of the
Law in the Lower Court when it deprived the Petitioner’'s knowledge of which final

12




order of dismissal the lower court was retyon when the PCR court entered two (2)
final written judgments on the same PCR matter disabling the Petitioner’s ability to
discern which final PCR judgment to seek appellate review from.

Ground Nine: Petitioner was denied Due Procassd Equal Protection of the law in

the lower (PCR) court when éeprived Petitioner of its1 4", 5" 6" and 14
Amendment rights to a discretionary appthrough § 17-27-10, by further depriving

the Petitioner of a full and fair evidentiary determination into all the allegations of
misconduct committed against Petitioner that involved the lower court attorneys
engaging in a fraudulent trial that framed Petitioner before a Judge and jury in the
Court of General Sessions for crimes Petitioner did not commit.

SeePetition pp. 6-12, attachments.

Discussion

Respondents have moved for summary judgment pursuant to Rule 56, Fed.R.Ciy.P.

submitting that the entire petition is without meBummary judgment "shall be rendered forthwith

if the pleadings, depositions, ans&¢o interrogatories, and admissions on file, together with the

affidavits, if any, show that thei®no genuine issue as to any matidact and that the moving party
is entitled to a judgment as a matter of law." Rule 56(c), Fed.R.Civ.Aadeas Corpus Rules 5-7,
11. Further, while the Federal Court is chargitti liberally construing pleadings filed by a pro
selitigant to allow the development afpotentially meritorious case, emiz v. Betg405 U.S. 319

(1972); Haines v. Kerne404 U.S. 519 (1972), the requiremeniiladéral construction does not mean

that the Court can ignore a clear failure in theagings to allege facts which set forth a Federg

claim, nor can the Court assume the existencegyehaine issue of material fact where none existg.

Weller v. Dep'’t of Social Service801 F.2d 387 (ACir. 1990).

l.
Respondents contend in their motion, irdka, that the entire Petition is subject to

dismissal because Petitioner failed to file his appbogor a writ of habeas corpus in federal court

13




within one (1) year following the exhaustion o$ lstate court remedies. This limitations period ig
part of the AEDPA and runs from the latest of -

(A) the date on which the judgment becdmal by the conclusion of direct review
or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State action
in violation of the Constitution or lawsf the United States is removed, if the
applicant was prevented from filing by such State action;

(C) the date on which the constitutional rigeserted was initially recognized by the
Supreme Court, if the right has besewly recognized by the Supreme Court and
made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicatdghe claim or claims presented could
have been discovered through the exercise of due diligence.

The time during which a properly fdeapplication for State post-comwtion or other collateral review
with respect to the pertinent judgment or claim is pending shall not be counted toward any peri
limitation under this subsection.

28 U.S.C. § 2244(d)(1) and (2).

This Petition falls under § 2244(d)(1)(A).

Dd of

Section 2244(d)(1) became effective on April 24, 1996. Since Petitioner’s convictijon

became final prior to the enactment of the AEDP#titioner was required to file his federal habeas

petition by at least April 24, 199i@nless the statute was toll€dSeePub.L. 104-132, Title I, § 104,

110 Stat. 1218; Brown v. Angelon&50 F.3d 370-371 {4Cir. 1998)[adopting one (1) year as the

reasonable period]. Since Petitioner’s second APCR was already pending on April 24, 1996

“Antiterrorism and Effective Death Penalty Act of 1996.

5The Remittitur in Petitioner’s direct appeal was entered September 26, 2004, Petition
first APCR was dismissed on August 17, 1993, anditsisfederal habeas petition was dismissed
by the Fourth Circuit on April 11, 1994. Since thexctions were all dismissed prior to the
enactment of the AEDPA, they have no efi@eithe timeliness of this petition under the AEDPA.
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period of limitations was tolled until January 3®97, the date that tHeemittitur wasissued in
Petitioner’'s second APCR. SeeegOtt v. Johnson192 F.3d 510 (5th Cir. 1999)[tolling does not

include 90 days for United States Supreme Coertiorari petition from final denial by state’s

highest court of collateral action], cedenied 529 U.S. 1099 (2000); Harris v. Hutchinsa@9 F.3d
325 (4th Cir. 2000)[running clock from when state diape court denied leave to appeal denial of

state post-conviction petition]; Mays v. Hickmao. 98-56769, 2000 WL 538131 at **1"(€ir.

2000); Drafts v. MaynardNo. 02-120, 2002 WL 32710121 (D.S.C. Aug. 6, 2001), appeal dismissé
2002 WL 31430540 (4th Cir. Oct. 31, 2002).
By the time Petitioner filed his pree Rule 60 motion on August 14, 1997one

hundred and ninety-five (195) daSaf non-tolled time had accrued since the Remittitur was issug

*The period is tolled until the date that thenRitur is issued by the South Carolina Court
of Appeals._SeeSCACR 221(b);_sealso Christy v. Christy 452 S.E.2d 1, 4 (S.C.Ct.App.
1994)[sending of the remittitur ends appellate jurisdiction].

Petitioner argues in his memorandum that thestmer mailbox rule” applies to the filing
of his Rule 60 motion, and that the date of‘iilsng” should therefore be deemed to have been
August 8, 1997. Seletitioner’s Brief, pp. 12-13. However, the undersigned has found no So
Carolina statutory directive or case law which indésahat South Carolina has adopted the so-calle
“prisoner mailbox rule,” articulated in Houston v. Laskipra SeeAnderson v. RileyNo. 07-607,
2008 WL 509062 at * 1 n. 2 (D.S.C. Feb. 21, 2008). Inew@nt, even if this court were to apply
the “mailbox rule” to Petitioner’s Rule 60 motitmdeem it filed asf August 8, 1997, Petitioner’'s
habeas corpus petition would still be untimely filed in this court., @seussion.

¥In Jimenez v. Quarterman _ U.S. , 129 S.Ct. 681, 683-687 (2009), the Supreme Co
held that when state court grants ianomal defendant the right to file aut-of-time direct appeal

o

d

ith
d

irt

during state collateral review, before defendant has first sought federal habeas relief, the date o

finality of the conviction and the commencemenlimitations period is th conclusion of out-of-
time appeal, or the expiration of time for seeking review of that appeal. However, a subseq

motion for a belated appeal in a state PCR actionlés to the Rule 60 motion in the case here) doe$

not retroactively toll the statute back to the filing date of the original APCRM8eee v. Crosby
321 F.3d 1377, 1381 (&Cir. 2003)[holding a motion seeking a kelhappeal in Florida state court
did not revive an expired AEDPA]; Melancon v. Kayb9 F.3d 401, 407 ¢%ir. 2001)[holding
that after the appeal period has lapsed, an application for further appellate review ceases
(continued...)
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on his second APCR. Assuming that the filing of thimotion tolled the limitations period, it

remained tolled until February 14, 2008, whea Bemittitur was issued by the state Court of
Appeals.By the time Petitioner then filed this amtion January 15, 2009, three hundred and thirtyj
five (335) days of additional non-tolled time haxtrued since the final disposition on February 14
2008, of his Rule 60 motion in his second APCR. Adding these two time periods together, a
of five hundred and thirty (530) days of non-tdlleame passed prior to Petitioner filing this federal
habeas petitioff. Therefore, Petitioner did not timely fitais federal petition, and his claims are
barred from consideration by this Court absent a showing of entitlement to equitable tolling.

total

Although Petitioner makes several arguments for why his petition should not be time

barred, he does not set forth any reason to shovhéhiatentitled to equitable tolling in this case.

18(...continued)
“pending” for purposes of calculating federal habeas corpus tollmgsion]; Gibson v. Klinger
232 F.3d 799, 804-808 (10dhr. 2000)[concluding that a “statewrt’s grant of leave to appeal out
of time cannot erase the time period during Whiothing was pending before a state court];

Fernandez v. Sterne227 F.3d 977, 981 (Lir. 2000)[holding that while a state process may be

reviewed after the time to seek further review has expired, “the prospect of revival does not 1
a case ‘pending’ in the interim.”]; Small v. Norri$o. 08-273, 2009 WL 1529463 at *2 (E.D.Ark.

June 1, 2009)[Time period between the expiration o tirfile an appeal and the filing of a motion
for a belated appeal is not tolled under § 2244]. Accordingly, Petitioner did not have a PCR a
pending after the Remittitur was filed until he filed his pedRule 60 motion, which arguably did

not even toll the statute at that time. 8esussion, infra

¥This calculation is made assuming, arguendottiestime period is @n tolled by the filing

of Petitioner’s pr@eRule 60 motion, which the state court deemed to be untimely. Allen v. Siebé

552 U.S. 3, at * 4 (2007)[*We therefareiterate now what we held in Pa¥éhen a postconviction
petition is untimely under state law, that [is] the end of the matter for purposes
§2244(d)(2).”](quoting_Pace v. DiGuglielg®4 U.S. 408, 413-416 (2005))[A state postconvictior
petition rejected by the state court as untimely is not “properly filed” within the meaning o
2244(d)(2)]]

2As previously discussed, the six days of non-tolled time that Petitioner requests based
the mailbox rule would not make this Petition timely filed. 8iseussion, supra
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While the federal one year statute of limitations can be subject to equitable tolliRpussey. Lee

314 F.3d 698, 704 (4Cir. 2003)(citing Harris v. Hutchinsp@09 F.3d 325, 330 {4Cir. 2000)); the

Fourth Circuit held in_Harrishat circumstances will rarely warrant equitable tolling, and that
Petitioner carries the burden of showing thaiis entitled to equitable tolling. HarrZ09 F.3d at

330;sea@lsoMarengo v. Conwagyd42 F.Supp.2d 222, 230 (S.D.N.Y. 2004); Miranda v. Ca28®

F.3d 1063, 1066 (9th Cir. 2002rurther, equitable tolling applies only in the rare and exception
circumstance, and is limited to “extraordinarycamstances” preventing a prisoner from filing a

timely petition. _Warren v. Garvjr219 F.3d 111, 113 (2d Cir. 2000); Maren842 F.Supp.2d at

230. Also, to obtain equitable tolling, “the paseeking equitable tolling must have acted with
reasonable diligence throughout the period he seeks to toll.” Mar8dgoF.Supp.2d at 230
(quoting_ Warren219 F.3d at 113).

Here, as a potential consideration for equitable tolliPgfjtioner argues that the
Respondents prevented him from pursuing his first APCR because they prevented him
appealing the merits of his APCR._S&etitioner’s Brief, pp. 3-4. Tk argument is without merit
because the conduct of which Petitioner complatasiged prior to the enactment of the AEDPA.
None of that time period has been counted against the Petitioner.

Petitioner also argues that his first PCRe&R0 motion which was filed in his second

PCR has not been ruled on and is therefore still pending in state courPet8mm, pp. 16-18.

=

from

However, the record reflects that after Petitioner’s counsel filed his first Rule 60 motion on Jung 21,

1996, the PCR court issued an amended order of dismissal on August 2, 199&ttSefeom
Barbara M. Tiffin, Assistant Attorney General; 880 (R.pp. 292-297). The affidavit of service

reflects that the amended order was servedatitioner and his counseh August 9, 1996 . (R.p.

17




298). After Petitioner’s counsel appealed thasidion, the South Carolina Supreme Court grante
the motion to dismiss Petitioner’'s second APCR on January 13, 1997, and the Remittitur was ig
on January 30, 1997. SAdachments filed by the Respomdg on October 9, 2009. Accordingly,
Petitioner’'s argument that his second APCR is still open is without merit.

Even if Petitioner is referring to the pse Rule 60 motion he filed on August 14,
1997, the record reflects that the state Court found sis fix Rule 60 relief in an order issued April
22, 2005. (R.pp. 362-367). That ruling was appkalering which Petitioner was allowed to file
a prosebrief asserting his position, with the appleaing dismissed by the state Appellate Court or
January 10, 2008. This argument is without merit.

Accordingly, Petitioner has not shown that he is entitled to any equitable relief, &

he is therefore barred from seekingdeal habeas relief. Artuz v. Benné&81 U.S. 4 (2000) [while

state collateral review tolls the one-yeaatgte of limitations under § 2244(d)(A), it does not

establish a right to file within one year aftmmpletion of collateral review]; Pearson v. North

Caroling 130 F.Supp.2d 742 (W.D.N.C. 2001)i@=on v. U.S. District Court of the Central District

of Californig 127 F.3d 782, 785-787 (9th Cir. 1997), cdenied 118 S.Ct. 1395 (1998), overruled

on other grounds in later appesb3 F.3d 530 (9th Cir. 1998), cedtenied 119 S.Ct. 1377 (1999).

Conclusion
Based on the foregoing, it is recommentteat the Petitioner's motion for summary
judgment and for a hearing lenied, that Respondents’ motion for summary judgmergriaated,

and that the Petition l#smissed, with prejudice.
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The parties are referred to the Notice Page attached hereto.

Bristow Marchant
United States Magistrate Judge

January 20, 2010

Charleston, South Carolina
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Notice of Right to File Objectionsto Report and Recommendation

The parties are advised thiey may file specific written objections to this Report and
Recommendation with the District Court Judge.jegdtions must specifically identify the portions
of the Report and Recommendation to which objectiwasnade and the basis for such objections
In the absence of a timely filed objection, a district court need not conduct a de novo review
instead must “only satisfy itself that there is no ckvaor on the face of thecord in order to accept
the recommendation.Diamond v. Colonial Life & Acc. Ins. Co., 416 F.3d 310 (&Cir. 2005).

Specific written objections must be filed withiouirteen (14) days of the date of service ofj
this Report and Recommendation. 28 U.S.C. 8 636(#)¢€d. R. Civ. P. 72(b). The time calculation

of this ten-day period excludes weekends and agéidind provides for an additional three (3) day$

for filing by mail. Fed. R. Civ. P. 6(a) & (e)iling by mail pursuant to Fed. R. Civ. P. 5 may be|
accomplished by mailing objections to:

Larry W. Propes, Clerk
United States District Court
P.O. Box 835
Charleston, South Carolina 29402

Failuretotimely filespecificwritten objectionstothisReport and Recommendation will
result in waiver of theright to appeal from ajudgment of the District Court based upon such
Recommendation. 28 U.S.C. § 636(b)(1)fhomasv. Arn, 474 U.S. 140 (1985)Jnited States v.
Schronce, 727 F.2d 91 (4th Cir. 1984)right v. Collins, 766 F.2d 841 (4th Cir. 1985).
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