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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

RONNIE SHANE DANDRIDGE, )
) No.9:12-cv-03066-DCN
Plaintiff, )
)
VS. )
) ORDER
CAROLYN W. COLVIN, Acting )
Commissioner of Social Security,* )
)
Defendant. )
)

This matter is before the court on Msigate Judge Bristo Marchant’s Report
and Recommendation (“R&R”) that this coaffirm Acting Commissioner of Social
Security Carolyn Colvin’s decision denyiptpintiff's application for supplemental
security income (“SSI”) and disability insance benefits (“DIBJ. Plaintiff filed
objections to the R&R. For the reasonsfegh below, the court adopts the R&R and
affirms the Commissioner’s decision.

. BACKGROUND

Unless otherwise noted, the followibgckground is drawn from the R&R.

A. Procedural History

Plaintiff Ronnie Shane Dandge (“Dandridge”) filed an application for SSI and
DIB on March 16, 2009, alleging disabilitydianing on August 11, 2006. The Social
Security Agency denied Dandridge’s claimitially and on reconsideration. Dandridge

requested a hearing before an administeatw judge (“ALJ”), and ALJ Augustus C.

! Ccarolyn W. Colvin became the Actj Commissioner of Social Security on
February 14, 2013. Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure,
Carolyn W. Colvin should be substituted Michael J. Astrue as the defendant in this
lawsuit.
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Martin held a hearing odanuary 7, 2011. The ALJ issued a decision on January 14,
2011, finding Dandridge not disabled under the Social Security Act. Dandridge
requested Appeals Council rew of the ALJ’s decisionThe Appeals Council declined
to review the decision, rendering the A& decision the final action of the
Commissioner.

On October 24, 2012, Dandridge filed this action seeking review of the ALJ’s
decision. The magistrate judge issuedR&R on April 1, 2014, recommending that this
court affirm the ALJ’s decision. Dandrid§ieed objections to the R&R on April 30,

2014 and the Commissioner responded to Dandridge’s objections on May 16, 2014. The
matter is now ripe for the court’s review.

B. Medical History

Dandridge was born on January 6, 198 was 33 years old on the alleged onset
date. Tr. 49. He has an eleventh gradeation and past relevawbork experience as a
sheet metal mechanic and construction worKer 51, 198. Dandridge first complained
of back pain during a January 23, 2006 \tisiDr. Michael Smith, his family physician.
Tr. 236. At that time, radiographic studmested no abnormalities, id., although an x-ray
showed a mild decreased diseight at L5-S1. Tr. 237.

On August 22, 2006, Dandridge returnedto Smith complaining that he had a
sharp pain in his back while doing somehekifting and that since then, he had been
experiencing severe low back pain atitfreess. Tr. 235. Dr. Smith noted that
Dandridge was able to ambwdawithout difficulty and diagnosed him with low back pain

with associated muscle spasm. Id. Around that same time Dr. Smith performed an MR,



which showed disc desiccation and disc spaarrowing at the L5-S1 level, with broad
disc protrusion. Tr. 232.

Dandridge was referred by Dr. Smith te thoutheastern Spihestitute, where he
was evaluated by Dr. Steven Poletti on $epder 13, 2006. Tr. 241. Dandridge told Dr.
Poletti that he had back pain off and on since his early 20s and complained of pain in his
low back, buttocks, hip and leg, with paintus left side being greater than the right
side. 1d. Dr. Poletti diagnosed Dandridge vdibc herniation left L5-S1, and noted that
he did not consider Dandridge as a surgoeaididate._Id. Dr. Poletti also gave
Dandridge an epidural injeotn. Id. On the same day, Dr. Poletti completed a patient
status report indicatg that Dandridge “canot work.” Tr. 459.

On October 24, 2006, Dandridge retnlrto Dr. Poletti for a follow-up
appointment. Tr. 238. Dr. Poletti noted ttta epidural injection had “helped him,”
although he was “far from 100%.” Id. [Poletti recommended “observation” of
Dandridge’s condition and noted that Dadde should follow-up on an “as needed
basis.” Id.

On November 22, 2006, state agency ptiga Dr. Jean Smolka reviewed
Dandridge’s medical records and compdieteresidual functional capacity (“RFC”)
assessment. Tr. 242-49. In her assessengmolka opined that Dandridge could:
occasionally lift twenty pounds and frequently ten pounds; stand or walk for six hours
in an eight-hour workday; sit for six hours in an eight-hour workday; and occasionally
balance, stoop, crouch, crawl, and clitatiders, ropes, and scaffolds. Id.

Seven months later, on June 18, 2007, Dr. Ifeanyi Nwaekwu performed a

consultative examination. Tr. 250-53. Dadde told Dr. Nwaekwu that he had a



constant, dull pain at level five on a ten-p@nale and that his symptoms become worse
when standing for long periods of tim&r. 250. On examination, Dr. Nwaekwu found
Dandridge to not be in painful distressyasl as having normal muscle tone and reflexes
and full strength in both his upper and lowe&tremities. Tr. 251. Dr. Nwaekwu noted
that Dandridge had a normal gait, was dblget on and off the examination table
without assistance, and ambulated withawt assistive devices. Tr. 252. Dandridge
was able to squat and get up without asst&taalthough there was some associated back
pain. Id. An x-ray showed no significantagtge from his January 2006 x-ray. Id. Dr.
Nwaekwu diagnosed Dandridge with lumboséspine disc herniation at L4-S1 with
evidence of central disc hertian at L4-L5 and left-sided d¢ herniation at L5-S1. Id.

Dr. Nwaekwu opined that Dandridgeould be “unable to returto his previous job as a
heating and air repairman because that ire@lveaving lifting that may aggravate his
disc herniation,” but noted th&te will benefit from retraimg in another occupation that
does not require heavy lifting prolonged standing.” Tr. 252-53.

On August 28, 2007, Dandridge had anotygdural steroid injection at
Southeastern Spine Institute. Tr. 262he following month, a second state agency
physician, Dr. Jim Liao, completed an RE€sessment after reviewing Dandridge’s
records. Tr. 263-70. Dr. Liao opined tindridge could: occasionally lift twenty
pounds and frequently lift ten pounds; standvalk for six hours in an eight-hour
workday; sit for six hours in an eight-honorkday; and occasionally stoop and climb
ladders, ropes, and scaffolds. Tr. 264-65.

On July 15, 2008, Dr. Poletti completeabther patient stas report, again

indicating that Dandridge “cannot work” due“severe lumbar disc disorder.” Tr. 458.



On September 9, 2008, Dr. Sanjay Kumparformed a vocational rehabilitation
examination. Tr. 272-74. Dr. Kumar foundrgidge to have no edema, cyanosis, or
deformity; no swelling in either knee; andlftange of motion irall joints. Tr. 273.
Dandridge also had full strength in bdtis lower and upper extremities. Id. Dr.
Kumar’s detailed orthopedic examinatimuhd normal results with the exception that
Dandridge complained of lower back parhen he rotated 60 degrees on both sides
while in the supine position. Id. Dr. Kar noted that Dandridge had no difficulty
getting on and off the examination tabledmo gait disturbanceand was not using any
ambulatory assistive devices. Id.

On September 16, 2008, Dr. Liao completed a new RFC assessment. Tr. 277-84.
Dr. Liao opined that Dandridge retained theamaty for medium work and that he could:
occasionally lift 50 pounds, frequently lift 25 pounds, and occasionally climb ladders,
ropes, or scaffolds. Tr. 278-79. Dr. Lismmoved his previous limitation on stooping.
Tr. 279.

Dandridge returned to Dr. Polettirfa follow-up appointment on October 23,
2008. Tr. 287. Dandridge complained of baelkn and extreme @akness in his legs,
told Dr. Poletti that he could not feel his legad asked for another steroid injection. Id.
Dr. Poletti noted that x-rays showed moddyasevere spondylosia the paracervical
region. Id. Dr. Poletti opined that Dandridgeuld not be able to return to “exertional
level work,” but remained hopeful that hewd respond to non-operative care. Id. He
also noted that Dandridge may be a candidia pursue long-ter disability. _Id.

Dandridge received another steroigection on November 25, 2008. Tr. 286.



On December 9, 2008, Dandridge saw Pwletti again. Tr. 285. Dr. Poletti
noted “mild spondylosis but nothing signifi¢gnld. Dr. Poletti recommended an
updated MRI scan. Id. On the same day,Haletti again completed a patient status
report indicating that Dandridgmuld not work. Tr. 456. Dandridge underwent an MRI
on January 7, 2009, which showed evidence ofpdatg disc material at two levels with
potential nerve root compresesiat levels L4-5 and L54S Tr. 288-89. On the same
day, Dr. Poletti completed another patieatss report indicatinthat Dandridge could
not work. Tr. 455.

Dandridge saw Dr. Smith again on A@il2009 and again complained of back
pain. Tr.290. On May 7, 2009, Dr. Polettimpleted another patient status report
stating that Dandridge “cannatork.” Tr. 454. The same month, Dr. Liao completed an
updated RFC assessment in which he opinadDRandridge couldoccasionally lift
twenty pounds and frequently lift ten poundsnstar walk for six hours in an eight-hour
workday; and occasionally stoop, crouch, crawl, and climb ramps and stairs. Tr. 299-
300.

On June 10, 2009, Dr. Poletti compkkee physician’s report, opining that
Dandridge was “permanently atatally disabled” and “not able to work in his[] usual
occupation.” Tr. 453. Dandridge subseqlewisited Dr. Poletti for a follow-up
examination on July 23, 2009. Tr. 396. Dandridgmplained of severe pain radiating
into his leg, and Dr. Poletti opined that he adeased sequestration of his disc. Id. Dr.
Poletti noted that Dandridge was walking watltane._Id. Dandridge then underwent an

MRI, which Dr. Poletti noted showed “sequestidisc herniation lateralized into the left



of the L5-S1 level.” Tr. 397. Dr. Poletti alsoted that Dandridge was at risk of re-
herniation and continued back paamd recommended him for surgery. Id.

Dandridge underwent a laminectomyagctomy L5-S1 on August 20, 2009. Tr.
345, 394. At a post-operative visit to Southeastern Spine Institute on September 4, 2009,
physician assistant Amanda Thurber noted Bandridge was “dag fairly well,” had
some increased swelling in his left foathd used a brace and cane for assistance. Tr.
393. Dandridge was taking Lortab two toethitimes a day and Soma three times a day
to help alleviate his pain. Id. Atsecond post-operative visit on October 1, 2009,
physician assistant Justin Swain noted Detdridge reported having “difficulty walking
secondary to pain in his leg,” but stated thiadioes feel differenthan it did before
surgery.” Tr. 408. Dandridge also complairméavorsening dysesthesia into his leg. Id.
On examination, Dandridge was ambulatory veithantalgic gait, left side favored, with
subjective dysesthesia to his lower left ertity and slight diminished Achilles tendon
reflex. 1d.

On November 19, 2009, Dandridge returne@onitheastern Spine Institute for a
follow-up examination with Thurber. T409. Dandridge reptad that Lyrica was
helping with the burning sensation down leift hip and buttock region, although he still
had some muscle spasms and left-sidegdip. Id. He was ambulatory with cane
assistance. Id. At a visit with Thurben January 7, 2010, Dandridge reported that
therapy had “gone fairly welland that his strength waspnoving in his left lower
extremity, although he had “pretty intensasms on his left leg and across his lower
back.” Tr. 424. He noted that Lyrica helpegih his leg pain._Id. Thurber found him to

be ambulatory with an antalgic gait and Dadgde was still using aane for assistance.



Id. On a March 4, 2010 visit to Swain, Daiddpe reported being “no better [and] no
worse.” Tr. 436. He stated that his cantd back pain and rading buttock, hip, and
leg pain was “not intractable,” but tHa¢ was concerned with it. Tr. 436.

An MRI of the lumbar spine on March 23, 2010 noted signal loss and a central
protrusion of disc material withnnular tearing at L4-5, agll as a “previous left-sided
laminectomy with some granulation tissuetlamild displacement of the left S1 nerve
root at L5-S1. Tr. 438. Dandridge was sbgrSwain six days tar, and Swain noted
that the MRI confirmed that he had degenegratlisc disease at L5tSvith a history of
laminectomy for disc herniation. Tr. 437 Ithough Dr. Poletti had discussed an anterior
fusion surgery with Dandridge in the past,gswopined that it shodlnot be considered
at this time. _Id.

On April 7, 2010, state agency physiclan Tom Brown reviewed Dandridge’s
medical records and completed an RFC assasisnir. 440-47. Dr. Brown opined that
Dandridge could: occasionally lift twenppunds and frequently lift ten pounds; stand or
walk for two hours in an eigHtour workday; sit for six hosrin an eight-hour workday;
occasionally climb ramps and stairs, baknstoop, kneel, crouch, and crawl; and never
climb ladders, ropes, or scaffolds. #41-42. He also opined that Dandridge was
limited in reaching in all directions, inclutj overhead. Tr. 443. Dr. Brown expected
Dandridge to be able to perform a widege of sedentary work by August 2010. Tr.
447.

Dandridge was seen by Thurber againAugust 2, 2010. Tr. 452. He continued
to have “significant left-sided back, buttockphand leg pain.” d. Thurber noted that

Dandridge’s physical examination wasithanged.”_Id. On September 21, 2010,



Dandridge was seen by Dr. William Rictaon for a consultative examination on
referral from Dr. Poletti. Tr. 472-74. Danmdiye reported that on the day of examination,
his pain was a seven out of ten, but thfluttuated between six and ten out of ten
depending on his level of activity. Tr. 47Br. Richardson noted that Dandridge had a
slightly antalgic gait, four out of five stretigin his lower left extremity, and mild muscle
wasting on the left compared to the right.. 473. Dr. Richardson referred Dandridge
for rhizotomy and increased his pain medication. Tr. 474.

On December 6, 2010, Dandridge agsawv Swain. Tr. 469. Dandridge
continued to “have pain in his low backttmek, hip, and left Ig,” and his pain had
increased because he fell over his sondoglin the yard. Id. Swain noted that
Dandridge had a loss of range of motion inlambar spine with significant antalgic gait
and that he favored his left lower extreyniid. Swain recommended that Dandridge “be
out of work secondary to siphysical limitations as well dss analgesic needs,” and
noted that “[c]ertainly anyype of construction or exeotmal job would be out of the
guestion for him.”_ld.

C. ALJ’s Decision

The ALJ employed the statutorily-requirde-step sequential evaluation process
to determine whether Dandridge was disdidfom March 16, 2009 through January 14,
2011. The ALJ first determined that Dandridgel not engaged in substantial gainful
activity since August 11, 2006, the alleged onset date. Tr. 27. At the second step, the
ALJ found that Dandridge suffered from théildaing severe impairment: disorders of
the back._Id. At step the, the ALJ determined that Dandridge’s impairment did not

meet or equal one of the listed impairmentthm Agency'’s Listing of Impairments (“the



Listings”). Tr. 28;_see 20 C.F.R. Part 404p$t. P, App’x 1. Before reaching the fourth
step, the ALJ determined that Dandridgd kize residual functional capacity (“RFC”) to
perform sedentary work, as defined by@F.R. 8404.1567(a). Id. Specifically, the ALJ
found that Dandridge could: lift andreaup to ten pounds occasionally and lesser
amounts frequently; sit for six hours in @ght-hour workday; and stand and walk
occasionally._Id. The ALJ further determined that Dandridge could not climb ladders,
ropes, or scaffolds, could only occasiongrform other postural movements and reach
overhead, and must be able to alternate positions at will. Id. The ALJ found, at step four,
that Dandridge was unable torfogm any of his past relevantork. Tr. 34. Finally, at

the fifth step, the ALJ thaiomsidering Dandridge’s age, wxhtion, work experience, and
RFC, he could perform jobs existing igsificant numbers in the national economy, and
therefore concluded & he was not disabled duritite period at issue. Id.

. STANDARD OF REVIEW

This court is charged with conductiagle novo review of any portion of the
magistrate judge’s R&R to which specifigritten objections are made. 28 U.S.C. §
636(b)(1). A party’s failure to object is@epted as agreement with the conclusions of

the magistrate judge. See Thoma#érn, 474 U.S. 140, 149-50 (1985). The

recommendation of the magistrate judgeries no presumptive weight, and the

responsibility to make a finaletermination rests with theourt. Mathews v. Weber, 423

U.S. 261, 270-71 (1976).
Judicial review of the Commissioner’s flrdecision regarding disability benefits
“Iis limited to determining whether the fimdjs of the [Commissioner] are supported by

substantial evidence and whet the correct law was applied.” Hays v. Sullivan, 907

10



F.2d 1453, 1456 (4th Cir. 1990). Substantial emnik is “more than mere scintilla of
evidence but may be somewhat less tharepgrderance.”_Id. (internal citations
omitted). “[I]t is not within the province & reviewing court to determine the weight of
the evidence, nor is it the court’s function to substitute its judgment for that of the
[Commissioner] if his decien is supported by substamtevidence.” I1d. Where
conflicting evidence “allows reasonable miridgiffer as to whether a claimant is
disabled, the responsibility for that deoisifalls on the [ALJ],” not on the reviewing

court. Craig v. Chater, 76 F.3d 585, 58th(€ir. 1996) (internal citation omitted).

[ll. DISCUSSION

Dandridge objects to the R&R on two ground$%) the magistrate judge erred in
finding that substantial evidea supports the ALJ’s rejection of “virtually all of the
opinion evidence regarding Mr. Dandridge’s nielimpairments;” and (2) the magistrate
judge erred in finding that the ALJ had prdgdollowed the treating physician rule.
Because Dandridge’s first objemn deals almost entirely with the weight given to Dr.
Poletti’s opinions, the court Wiconsider both objectionegiether to determine whether

the ALJ properly appliethe treating physician rufe.

% To the extent that Dandridge asserts r@egal objection that substantial evidence
does not support the ALJ’s decision as a whibls,not the province of this court to
reweigh conflicting evidence. JohnsorBarnhart, 434 F.3d 650, 653 (4th Cir. 2005)
(“In reviewing for substantial evidencge do not undertake to reweigh conflicting
evidence. . . .” (citing Craig, 76 F.3d at $B9In this case, reasonable minds could
disagree concerning whether Dandridge islilesh— there was evidence that Dandridge
could perform light work and evidence thet could perform no work. The ALJ gave
Dandridge “the benefit of the doubt” by redhug his RFC to sedentary work. Tr. 33.
Therefore, the court finds that the ALJ'saikion is supported lgubstantial evidence
and the court will not reweigh the evidence.

11



Regulations require that a treating phigits opinion be given controlling weight
if that opinion “is well-supported by medibaacceptable clirdal and laboratory
diagnostic techniqgues and is not inconsistattt the other substaial evidence” in the

record. 20 C.F.R. 8 404.1527(c)(2); see, dastro v. Apfel, 270 F.3d 171, 178 (4th

Cir. 2001). “By negative imptiation, if a physician’s opiniois not supported by clinical
evidence or if it is inconsient with other sbstantial evidencé, should be accorded
significantly less weight.”_Giig, 76 F.3d at 590. In such a circumstance, “the ALJ holds
the discretion to give less weight to thstimony of a treating physician in the face of
persuasive contrary evides.” Mastro, 270 F.3d at 178.

If a treating physician’s opinion does notniheontrolling weight, the ALJ is to
evaluate it using the following factor§l) whether the physician has examined the
applicant; (2) the nature and extent of tleatment relationship; (3) the extent to which
the opinion is supported by relextanedical evidence; (4) thextent to which the opinion
is consistent with the record as a wh@i; the relevance dhe physician’s medical
specialization to the amion; and (6) any other factorahtends to support or contradict
the opinion. 20 C.F.R. 8 404.1527(c); see S8R2p; Hines, 453 F.3d at 563. However,
the Fourth Circuit has not mandated an egprdiscussion of each factor and another
court in this district has helthat “an express discussion othdactor is not required as
long as the ALJ demonstrates that heliagphe . . . factorand provides good reasons

for his decision.”_Hendrix v. Astrue, No. 1:09-cv-1283, 2010 WL 3448624, at *3 (D.S.C.

Sept. 1, 2010); see also § 404.1527(c)(2) (requALJ to give “good reasons” for

weight given to treating source’s opinior.district court will not disturb an ALJ’s

determination as to the weight to lssi@gned to a medical apon, including the opinion

12



of a treating physician, “absent some intdmathat the ALJ has dredged up ‘specious
inconsistencies’ . . . or has not given goedson for the weight afforded a particular
opinion.” Craft v. Apfel, 164 F.3d 624, 1998 WL 702296, at *2 (4th Cir. 1998) (per
curiam) (unpublished table decision) (internal citation omitted).

Dandridge argues that the ALJ erredadiling to afford geat weight to the
opinions of Dr. Poletti. Pl.’s Objections 8Vhen considering Dr. Poletti’'s opinions, the
ALJ first noted that the determination of whethe individual is disabled is reserved for
the Commissioner and that such an opiniomoisgiven any special significance on the
issue of disability. Tr. 33; see 20 (RF8 404.1527(d)(1), (3) (“A statement by a
medical source that you are ‘dided’ or ‘unable to work’ does not mean that we will
determine that you are disabled. . . . Wk not give any special significance to the
source of an opinion on issueseeved to the Commissioner...”). The ALJ then gave
“some weight” to Dr. Poletti’'s opinion th&andridge would not be able to return to
exertional level work activity. Tr. 33. Hower, the ALJ afforded Dr. Poletti’s opinions
that Dandridge could not wofkttle weight,” determiningthat “they are inconsistent
with the other evidence oécord,” “[s]pecifically, examinations from June 2007 and
September 2008 were essentially normal.” Id.

Dandridge argues that the ALJ’s charaegion of the June 2007 and September
2008 examinations is a “gross exaggeratiord trat “there does not exist persuasive
contradictory evidence to rebut the opiniorDof Poletti.” Pl.’s Objections 2-3. As
discussed above, in June 2007 Dandridge examined by Dr. Nwaekwu. Dr. Nwaekwu
noted full strength in both of Dandridge’s lower extremities, normal muscle tone and

reflexes in both lower extremities, and a normal gait. Tr. 251-52. Dr. Nwaekwu noted

13



that Dandridge was not in acute pain, and Wiate he could not tern to his job as a
heating and air repairman, heutd be trained in another @gpation that does not require
heavy lifting. Tr. 252-53. lis readily apparent th&lr. Nwaekwu’s examination was
inconsistent with Dr. Poletti’s opinions tHaandridge would be unabko return to work.

In September 2008, Dandridge was exadiby Dr. Kumar. Dr. Kumar found
“no edema, cyanosis, or deformity” of Dardiye’s extremities. Tr. 273. He also noted
full strength in Dandridge’s lower extremitiekl. A detailed orthopedic examination
resulted in generally normal results, with theeption of the strght leg raising test
while Dandridge was in the supipesition, which resulted in pain his lower back._Id.
Again, it is apparent why the ALJ classifiBd. Kumar’'s examin@gon as “essentially
normal” and found it to be inconsistenithvthe opinions of Dr. Poletti. Tr. 33.

The ALJ gave good reasons — inconsisyenith the other evidence of record,
specifically two examinations which weessentially normal — for discounting Dr.
Poletti’s opinions. There is no irwition that the ALJ dredged up specious
inconsistencies in discounting Dr. Poletti'smipns. Moreover, the ALJ gave one of Dr.
Poletti’s opinions some weight and based hi€Ripart on that opinion. Therefore, the
court will not disturb the ALJ’s determination as to the weight to be assigned to Dr.

Poletti’s opinions’

% This case is distinguishable from theudt’s decision in Barringer v. Colvin, No.
5:12-cv-353, 2014 WL 798410 (D.S.C. Feb. 27, 2014)Barringer, the ALJ discounted
the treating physician’s opiniosaying only that such opiniomas “not supported by the
evidence or by his own findingsId. at *3. In thatase, it was the ALJ’s utter failure to
explain the inconsistencies that demanded nehta the ALJ. Here, the ALJ’s analysis
of Dr. Poletti’'s opinion, although not overtietailed, specifically mentions other
evidence in the record gupport his conclusion.

14




Dandridge also argues that the ALJ erred in failing to afford great weight to
Swain’s opinion. Pl.’s Objections 3. Theutt first notes that San’s opinion is not
subject to the treating physician rule becdusés a physician assistant. In order to
gualify for the treating physician rule, a physician’s report must be a “medical opinion.”
See 20 C.F.R. 8§ 404.1527(c) (discussing tregtimgsician rule in subsection titled “How
we consider medical opinions”)Medical opinions are staments from physicians and

psychologists or other acceptalhedical sources that reftgadgments about the nature

and severity of your impairment(s), inding your symptoms, dgnosis and prognosis,
what you can still do despite impairment(s)daour physical or mentaéstrictions.” 20
C.F.R. 8 404.1527(a)(2) (emphasis addeédcceptable medicasources” include

licensed physicians, psycholstg, or other medical providers; however, physician
assistants are not considered “acceptable meshecates,” but rather “other sources.” 20
C.F.R. 8§ 404.1513(a), (d). Therefore, to ¢éxéent that Dandridge includes the ALJ’s
treatment of Swain’s opinion undie heading “The ALJ erred in failing to follow the
treating physician rule,” Dandridge’s objection fails.

Even though evidence from sources othanthcceptable medical sources are not
subject to the treating physician rule, such enge may be used th®w the severity of a
claimant’s impairments and how it affects tt@mant’s ability to work. 20 C.F.R. 8
404.1513(d). “The evaluation of an opinioorfr a medical source who is not an
‘acceptable medical source’ depends on thréquaar facts in each case.” SSR 06-03p.
“Each case must be adjudicated on its omarits based on aasideration of the
probative value of the opiniomsd a weighing of all the evidentethat particular case.”

Id. When evaluating such a source, “thpudtator generally shodlexplain the weight

15



given to opinion[] . . . or otherwise ensuhat the discussion of the evidence in the
determination or decision allows a clamar subsequent reviewer to follow the
adjudicator’s reasoning, when such opiniamsy have an effect on the outcome of the
case.” ld.

Swain opined that Dandridge “is someovi® is recommended to be out of work
secondary to his physical limitatis as well as his analgeseeaals. Certainly any type of
construction or exertional job would be afithe question for him.” Tr. 469. After
considering Swain’s opinion, the ALJ affedlit limited weighbecause “it is not
specific and it appears to cairt inconsistencies.” Tr. 34The ALJ noted that “[t]he
opinion is not clear as to whether Mr. Swapined that the claimant could not work at
all or if the claimant was not capableasfly exertional occugmsns.” Id. Although
Dandridge argues that Swain’s opinion “plaimgicated that Mr. Dandridge is unable to
work in any capacity,” Pl.’s Objections 4 gtloourt agrees with the ALJ that Swain’s
opinion is ambiguous. While Dandridge asséhnat the first sentence quoted above
indicates that he is unable to work in anyawty, it appears just digely that Swain is
recommending that Dandridge be held outhef construction job he was working in at
the time of his injury and that the next sarte confirms that he would not be able to go
back to such a job. Addinally, the use of the word “dainly” in reference to
exertional jobs suggests ttavain may have considerégossible for Dandridge to
work at a less strenuous job. Because Swaipinion is ambiguous, the ALJ adequately

explained the weight given to the opinion.
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IV. CONCLUSION

Based on the foregoing, the coADOPTS the magistrate judge’s R&R, and
AFFIRMS the Commissioner’s decision.

AND IT IS SO ORDERED.

DAVID C. NORTON
UNITED STATES DISTRICT JUDGE

August 12, 2014
Charleston, South Carolina
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