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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

Michael J. Ferola, #291941, Civil Action No.: 9:13-cv-2413-RBH

Plaintiff,

v ORDER

)
)
)
)
)
)
William R. Byars, Jr.; Gregory )
Knowlin; Kenneth Sharp; Jerry Adgel),
Officer Fulton; and Michael Bowers, )

)

Defendants. )

)

Plaintiff Michael J. Ferola, #291941 (‘&htiff"), a state prisoner proceediqgo se filed

this action pursuant to 42 U.S.C. 8§ 1983 agabstendants William R. Byars, Jr.; Gregory
Knowlin; Kenneth Sharp; Jerry Adger; Offic&ulton; and Michael Bows (“Defendants”) on
September 6, 2013.SeeCompl., ECF No. 1. On Jure 2014, Defendants filed a motion fol
summary judgment. See Defs.” Mot., ECF No. 76. Afterequesting and receiving severa|
extensions, Plaintiff respondedB@fendants’ motion on August 4, 2018eePl.’'s Resp., ECF No.
94.

The matter is now before the Court aftee tesuance of the Report and Recommendatipn
(‘R & R") of United States Magistrate Judge Bristow MarctfaSeeR & R, ECF No. 96. In the R
& R, the Magistrate Judge recommends the Court grant in part and deny in part Defendants’ notic

for summary judgmentSee id.at 18. The Magistrate Judgecoenmends Defendants’ motion bg

! Willie Eagleton; Maria Leggins; Captain Rogetd. Powell; Lt. Brayboy; Lt. Wheller; Cpl.
Miller; Cpl. Conyers; M@or West; Associate Warden Sellers; Associate Warden McFadden;|and
Mrs. Graves were also nhamed as Defenddnis,were previously dismissed by the Coufiee
Order, ECF No. 57. Mrs. Brackenberry and Ann Halmvere also named as Defendants, but we¢re
voluntarily dismissd by Plaintiff. SeeStipulation of Dismissal, ECF No. 47.

2 In accordance with 28 U.S.€.636(b)(1)(B) and Local Civil Rul@3.02 (D.S.C.), this matter was
referred to the Magistrateidge for pretrial handling.
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grantedin toto as to Defendants ByarAdger, and BowersSee id. The Magistrate Judge further
recommends that Defendant Fulto& granted summary judgment asPlaintiff's denial of access
to courts claim and Defendants Knowlin and SHagmranted summary judgment as to Plaintiff]
conditions of confinement claim.See id. The Magistrate Judgeecommends, however, that
summary judgment be denied fBtaintiff's denial of access toourts claim as to Defendantg
Knowlin and Sharp and Plaintiff's conditions afnfinement claim as to Defendant Fultd®ee id.
Finally, the Magistrate Judge recommends thamBtés claim for injunctive relief be dismissed.
See idat 19.
STANDARD OF REVIEW

The Magistrate Judge makes only a recommendation to the Court. The recommendati

no presumptive weight. The responsibility to makénal determination remains with the Court.

Mathews v. Webe#23 U.S. 261, 270-71 (1976). Theuf@tois charged with making de novo

determination of those portions of the R & Rwbich specific objection is made, and the Couyt

may accept, reject, or modify, in whole or irrtpghe recommendation of the Magistrate Judge,
recommit the matter to the Magistrate Judgh instructions.28 U.S.C. § 636(b)(1).
The right tode novoreview may be waived by the failure to file timely objectio@spiano

v. Johnson687 F.2d 44, 47 (4th Cir. 1982). The Court need not condietrevoreview when a

party makes only “general and conclusory objectitirad do not direct the [Clourt to a specifig
error in the [M]agistrate’s propogdindings and recommendationsld. Moreover, in the absence
of objections to the R & R, th€ourt is not required to givany explanation for adopting the|
recommendationCamby v. Davis718 F.2d 198, 199 (4th Cir. 1983However, in the absence of

objections, the Court must “satisfy itself that thes no clear error on the face of the record

[72)
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order to accept the recommendationDiamond v. Colonial Life& Accident Ins. C9.416 F.3d
310, 315 (4th Cir. 2005) (quoting Fed.®yv. P. 72 advisory committee’s note).
SUMMARY JUDGMENT STANDARD

Summary judgment “shall beendered forthwith if the pleadings, depositions, answers

interrogatories, and admissions on,filegether with affidavits, ifray, show that there is no genuing

issue as to any material fact and that the moving party is entitled to a judgment as a matter g
Fed. R. Civ. P. 56(c). The moving party the burden of proving that summary judgment
appropriate. Once the moving party makes Hewsng, however, the oppog party must respond

to the motion with “specific facts showing theraigenuine issue for trial.” Fed. R. Civ. P. 56(e).

When no genuine issue of any material fagists, summary judgment is appropriate.

Shealy v. Winstqr929 F.2d 1009, 1011 (4th Cir. 1991). Thedaad inferences to be drawn fronp

the evidence must be viewed in the lightst favorable to the non-moving partid. However,
“the mere existence of some alleged factual despetween the parties will not defeat an otherwi
properly supported motion for summigudgment; the requirement is that there be no genuine is
of material fact.”Id. (quotingAnderson v. Liberty Lobby, In&77 U.S. 242, 247-48 (1986)).

The moving party “bears the initial burden of g to the absence of a genuine issue
material fact.” Temkin v. Frederick Cnty. Comm'r845 F.2d 716, 718 (4th Cir. 1991) (citing
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986))f the moving pay carries this burden, “the
burden then shifts to the non-movipgrty to come forward with fadufficient to create a triable

issue of fact.” Id. at 718-19 (citingAnderson 477 U.S. at 247-48). Moreover, “once the movir

h
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party has met its burden, the nonmoving party must come forward with some evidence beyond tt

mere allegations contained in the pleadingshow there is a geme issue for trial.” Baber v.

Hosp. Corp. of Am977 F.2d 872, 874—75 (4th Cir. 1992)he nonmoving party may not rely on




beliefs, conjecture, speculation, of conclusory aliega to defeat a motion for summary judgment.

See id. Doyle v. Sentry, Inc877 F. Supp. 1002, 1005 (E.D. Va. 1995). Rather, the nonmoy

ng

party is required to submit evidence of specific facts by way of affidavits, depositipns,

interrogatories, or admissions demonstrate the existence of ang@e and material factual issue
for trial. SeeFed. R. Civ. P. 56(c), (eBaber, 977 F.2d at 875 (citinGelotex 477 U.S. at 324)).
The nonmovant’s proof must methe substantive evidentiary stard of proof that would apply
at a trial on the merits.’'Mitchell v. Data Gen. Corpl12 F.3d 1310, 1316 (4th Cir. 1998)eLeon
v. St. Joseph Hosp., In871 F.2d 1229, 1223 n.7 (4th Cir. 1989).
FACTUAL BACKGROUND

The facts of this case, including citationsthe record, were completely and accurately set
forth in the R & R.SeeECF No. 96 at 2-9. Briefly statedgetie are two remaining causes of action
pending against the Defendants: (1) denial agtess to the courts and (2) conditions of

confinement/failure to protect. With regard to thstfclaim, Plaintiff asserts that “prison officials”

refused to allow him to send legal documents to three inmates he was attempting to serve \vith

assault claim he had filed in state cou'eeCompl., ECF No. 1 at 4-8Moreover, he asserts heg
sent various mailings to the mailroom that the roaiin either failed to deliver or tampered with|,
resulting in him missing court deadlineSee id. Plaintiff's second claimlkeges that he got into a
verbal altercation with anothénmate, Joseph Cannon (“Cannon”), after he submitted informatjon
to the Associate Warden about Cann@ee idat 9. He alleges that Cannon threatened him in the
presence of Defendant Fulton, Imat corrective action was takeigee id. Plaintiff alleges that he
was assaulted by @aon soon afterSee id. He asserts that he calladDefendant Fulton for help
while he was being asd&d, but she did nothingSee idHe was taken to medical and examinegd

by Dr. Paul Drago, who referred hitm an outside hospital for fadicontusions and “head injury




with concussion.”See idat 10. Plaintiff seeks monetary dagea as well as unspecified injunctive
relief for the alleged violationsf his constitutional rightsSee idat 21.
DISCUSSION

R & R and Objections

In the R & R, the Magistrate Judge firscommends the Court dismiss Defendant Byars
his individual capacity.SeeECF No. 96 at 10-11. The Magistraigdge noted that Plaintiff has
failed to present sufficient evidence to create ruge issue of fact as whether this Defendant
violated his constiitional rights. See idat 10. The Magistrataudge then recommends the Coul

find that summary judgment should be denied on Plaintiff's denial of access to Courts claim

—+

n

as t

Defendants Knowlin and SharpSee id.at 13. However, the Magistrate Judge recommer]ds

summary judgment be granted on this claim a3dtendants Adger, Fulton, Bowers, and Byars (|n

his official capacity), as Plairftiprovided no allegations or evidencennecting them to this claim.

See idat 13-14. Finally, th&lagistrate Judge recommends teurt find that Rdintiff provided

sufficient evidence to survive summary judgment on his conditions of confinement claim, but{only

as to Defendant FultonSee id.at 14-18. Accordingly, the Magiate Judge recommends thait
summary judgment be granted in DefendantgrBhKnowlin, Adger, Bowers, and Byars’ (in hig
official capacity) favor on this claimSee idat 17-18. Finally, the Masfirate Judge recommends$
that Plaintiff's claim for ifunctive relief be dismissedSee idat 19

Plaintiff timely filed objections to the R & RIn his objections, Rintiff only takes issue

with the Court’s findings as to Bendant Byars. Plaiiit asserts Defendant Byars was aware of the

Defendants’ “illegal enforcement” of the mail poliand thus had construeti knowledge that his
employees “were engaging in unconstitutional conducg&ePl.’s Objs., ECF No. 101 at 2.

Plaintiff argues that Defendant Bys’ “failure to act” resultedn him being unable to serve 3




defendant in a state court action, Shawn Johnson, who has still not been served to theeddy.
Plaintiff argues that there waspolicy “of denying me access to inmates named as a defendant’land
that this was unconstitutionalSee id.at 3. He asks the Court to review the filings and reinstate

William Byars as a DefendanBee id.

Defendants also timely filed objections to lRe& R. Defendants first take issue with the

\1%4

Magistrate Judge’s findings regard the access to courts clainDefendants argue that Plaintiff

has failed to allege any personal involvemehDefendants Sharp and Knowlin in denying hin

=

access to the courtsSeeDef.’s Objs., ECF No. 102 at 1. feadants contend that Plaintiff hag
provided no evidence of their involvement withgaihg mail from the institution, and that Warden

Knowlin should not be penalized for upholdirgg legitimate, reasonable policy on prisong

-

communications in denying Plaintiff’'s reqadsr inmate Johnson’s mailing addresSeeECF No.
102 at 2. Defendants note that Plaintiff petitionedstiage court for an ordelirecting the prison to

give him the addresses headled, and was given a reme@ee idat 3. Defendants argue that thg

\1%

prison should not be penalized by following its seguprotocol and refusinthis request prior to
direction from the CourtSee id.

Defendants then argue that Plaintiff has failed to show that he, or anyone on his bgehall
asked Defendant Fulton for protection or infednher of a valid threat against hinSee id.
Defendants argue that Plaintiffas not met his burden of shiogy that Defendant Fulton was
deliberately indifferent as he fianot provided any evidence that Fulton was aware of a thregt to
Plaintiff or that she was nearby when thssault occurred, yet failed to acSee id.at 3-5.

Defendants note that failure torpeive a risk does not give rige a claim, and Plaintiff's




speculation is not sufficient to creadedisputed issue of material facGee id.at 5. Finally,
Defendants note that Fulton is entitled to qualified immuhiSee id.

Plaintiff timely filed a reply to Defendants’ objectionsSeePl.’s Reply, ECF No. 103.
Plaintiff asserts that the Magiate Judge did not err in recomnang denial of summary judgment
in light of the affidavits he &dched in support of his claim&ee idat 1. Plaintiffargues that there
are several questions of fgmoperly left to the jury.See id.at 1-2. Finally, Plaintiff asserts thaf
Defendant Fulton is not entitled to qualified immunif§ee idat 2.

1. Analysis

The parties have not objected to several efMagistrate Judge’®commendations. First,
neither party has taken issue with the Magistiudge’s recommendation that Defendants Adg
and Bowers be granted summary judgmartbto and dismissed as party Defendants. Finding
clear error, the Court adopts the Magistrate Jugdgealysis on this issue as its own and will gra|
summary judgment in their favor Moreover, no party has objedtéo the Magistrate Judge’s
recommendation that Defendant Fuller be grars@ehmary judgment as to Plaintiff's denial o
access to Court’s claim. Again, finding no clearoerthe Court adopts the Magistrate Judge
analysis as its own and will grant summary judgmeribefendant Fuller’s favor as to Plaintiff's
denial of access to courts claim. Next, party has objected to the Magistrate Judge
recommendation that Defendants Knowlin, Sharp, Byarrs (in his officialcapacity) be granted
summary judgment as to Plaifis conditions of confinement clai. Finding no @&ar error, the
Court also adopts this analysis of the Magi&t Judge’s as its own and will grant summa
judgment in these Defendants’ favor on the conditminsonfinement claim. Finally, no party has

objected to the Magistrate Judge’s recommendatian Plaintiff's claim for injunctive relief be

% Defendants, however, do not provide any additiangument or analysis on qualified immunity.
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dismissed as to all Defendants. Finding no céreor, the Court adopts this recommendation
well and will dismiss Plaintiff's claim for injunctive relief.

Accordingly, the only remaining claims fdahe Court to consider are as follows: (1
Plaintiff's denial of access to courts claim tasDefendants Byars, Knowlin and Sharp and (
Plaintiff's conditions of corihement/failure to protect claim as to Defendant Fuftofhe Court
will address these claims, and the parties’ arguments, in turn.

1. Defendant Byars

The Magistrate Judge first recommends that Defendant Byars be dismissed in his indi
capacity. As he notes, Plaintifas not alleged that he was merally involved in, or played any
role in, the alleged constitutional deg@iions set forth in the ComplainSeeECF No. 96 at 10.

Moreover, the doctrines eéspondeat superioand vicarious liability ar@ot applicable in § 1983

/idue

claims. See id. The Magistrate Judge also noted that the mail policy is supported by legitimate

penological interests, and thustihe extent Byars would be deemed responsible for approval of
policy, he is entitled to summary judgment as a party Defendant in his official capacity to the ¢
Plaintiff seeks injunctive relief to prohibit éhgeneral implementation and enforcement of tl
policy. See id.at 11-12 n.6. As the Magistrate Judgelained, howeverthis issue does not
appear to be before the Cou8ee id.

In stating a proper claim against a defendartis or her individubcapacity under § 1983,

the Court notes that a plaintiff must affirmativehow that the defendatitad personal knowledge

* The remaining claims are against these defesdantheir individual capacities. To the exten
Plaintiff sought to sue these employees of the South Carolinartbea of Corrections in their
official capacity, they are entitled to Elevetmendment immunity from monetary damag&ee
Green v. WilliamsNo. 4:13-1019-MGL, 2014 WL 6666638, *dt (D.S.C. Nov. 24, 2014) (noting
the same). Plaintiff noted as much in his cege in opposition to summary judgment, concedil
that these defendants are onlynigesued “individually and not aamployees of the stateSeeECF
No. 94-1 at 7.
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and involvement in the alleged depriwati of plaintiff's constitutional rights.Wright v. Colling
766 F.2d 841, 850 (4th Cir. 1985) (citiMinnedge v. Gibhsh50 F.2d 926, 928 (4th Cir. 1977))
Moreover, a claim based upon the doctrineespondeat superiodoes not give rise to a § 1983
claim. Monell v. Dep’t of Soc. Serygl36 U.S. 658, 691-94 (1978). “Besawicarious liability is
inapplicable toBivensand § 1983 suits, a plaintiff must plead that each Government-offi
defendant, through the official®wn individual actions, has violated the Constitutiodshcroft v.
Igbal, 556 U.S. 662, 676 (2009).

Plaintiff argues in his objecns Byars was in fact persdiyainvolved in denying him
access to the Courts, as he knew the mail policy was illegally enforced and he had “consti
knowledge” that his employees weattenying his constitutional rightsSeeECF No. 101 at 1-2.
Prior to his objections, howevePRlaintiff had not alleged any wolvement by Byars at all.
Moreover, Plaintiff cites to no @&ence supporting this generalizedsertion in s objections.
Plaintiff has simply repeated the language from ffh & R stating that “irorder for Byars to be
liable in this case, Plaintiff must have evidernoeshow specific wrongdoing on the part of thi
Defendant, such as that he hadtual or constructive knowledgiat his subordinates were
engaging in unconstitutional conductSeeECF No. 96 at 11 (citatioremitted). Plaintiff has not
provided any such evidence. Accordingly, the €Cagrees that Defendant Byars is entitled |
dismissal as a party Defendanthiis individualcapacity.

The Court also agrees witthe Magistrate Judge that f@edant Byars is entitled to

summary judgment to the extent the denial of actes®urts claim is asserted against him in hjs

official capacity. Plaintiff hasot addressed the Magistrate Juddgendings on this point, aside
from the generalized assertion titsfendant Byars should be reistd as a Defendant. However

to the extent this could be constd as a proper objectitime Court finds it is without merit. Aside
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from Eleventh Amendment immunity, as the Mdate Judge noted, tipgison policy prohibiting
inmates from having access to the locations béoinmates is supportdyy legitimate penological
interests.SeeECF No. 96 at 11-12 n.6. Accordingly, Bya®ntitled to summary judgment in hig
official capacity to the extent Plaintiff seeksungtive relief to prohibithe enforcement of this
policy. See id.

2. Denial of Accessto Courts

The Magistrate Judge then turned to Plairgtifflaim for denial of access to Courts. As th
Magistrate Judge noted, Plaintifieed in his verified complainthat he was unable to serve

defendant in a state court case and that severajdiln that case were not received by the court d

=

ue

to “defendants” interfering with his mail. Pl&ih asserts that the state court dismissed the SCIPC

as a defendant due to it never receiving hipoese to that defendant’s motion for summa

judgment. Finally, Plaintiff alleges that he filechatice of appeal of this decision, but that neith¢g

the court nor defense counsel ever received this dexunHe asked to be lalto refile the notice

of appeal but the requestas denied by the courtSeeECF No. 1 at 4-8. The Magistrate Judge

noted that the only evidence provided by Def@ents on this issue waDefendant Knowlin's
affidavit testimony regarding the purpose ofipp prohibiting inmate to inmate correspondenc
and the provision of inmateldresses to other inmateSeeKnowlin Aff., ECF No. 76-4 at 11 1, 3.

The Magistrate Judge acknowledged that MEfhimid not specifically reference Defendanty

Knowlin and Sharp in these allegations. Howewbe Magistrate Judge found that his othe

allegations and evidence establish that Defenidaotvlin (Warden ofthe institution) was aware of

Plaintiff's request to serve the inmates at issue, and Defendant Sharp @uidgerinstitution) was

> The Fourth Circuit has found ah verified complaints opro se litigants are considered as
affidavits and may, standing alone, defeat sumnmjadgment when thellegations contained
therein are based on personal knowledg#liams v. Griffin 952 F.2d 820, 823 (1991).
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legally responsible for overseeitige operation of the Turbeville Correctional Institution (“TCI”)
The Magistrate Judge determined that this was sufficient for the claim to survive as to
Defendants.

Defendants objected to this finding, assertihgt Plaintiff failed to allege sufficient
personal involvement by these DefendareeECF No. 102 at 1-2. Meover, Defendants argue
that Plaintiff has not presented any evidence that the delays in the mail were caused by the
as opposed to the U.S. mail or Rtdf's own delay in timely mailing. See id.at 2. Finally,
Defendants argue that Wardemdwlin properly denied Plaintif§ request for inmate addresse
initially, and that the addresses were properlgvigled once the state court ordered them to
disclosed to Plaintiff.See id. Defendants note that Knowlghould not be penalized for upholding
this reasonable policy, and thaaRitiff has provided no evidence thelicy was applied arbitrarily
to him. See idat 2-3. Plaintiff did not respond tieese objections in his reply.

The Court finds Defendants’ argument persuaeivehis point. After a thorough review of
the complaint, the Court agrees that Plaintiff has failed to state a denial of access to courtg
against Defendants Knowlin and Sharp. To state a proper claim against a defendant in his
individual capacity under 8 1983 plaintiff must affirmativelyshow that the defendant “had
personal knowledge and involvement in the alleged deprivation” of pfarmdnstitutional rights.
Wright v. Colling 766 F.2d 841, 850 (4th Cir. 1985) (citiNghnedge v. Gibhss50 F.2d 926, 928
(4th Cir. 1977)). Moreover, alaim based upon the doctrine respondeat superiodoes not give
rise to a § 1983 claimMonell v. Dep’t of Soc. Sery436 U.S. 658, 691-94 (1978). “Becaus
vicarious liability is inapplicable tdivensand 8§ 1983 suits, a plaintiff must plead that ea
Government-official defendant, through the ofiits own individual actios, has violated the

Constitution.” Ashcroft v. Igbgl556 U.S. 662, 676 (2009).
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The Court agrees with Defendants that PlHihis not met this burden. Plaintiff does nd
mention either Defendant Knowlin or Defendant $hiarrelation to his denial of access to court
claim. SeeECF No. 1 at 5-8. Plaintiff does assertthie very beginning ohis complaint that
Defendant Knowlin is the warden of TCI and igsponsible for the operati and welfare of said
prison.” See idat 2. Moreover, he contends that Defen&rdrp is the major dtCl and that he is
“responsible to oversee the operation of said institutioB&e id. However, at no point does
Plaintiff detail any specific involvement of thesef@®sdants with regard to his denial of access
courts claim.

Plaintiff first provides allegabins regarding his attempts tdtain the addresses of othe
prisoners for service of procest detailing this claim, Plaintif§pecifically alleges that his reques
“was denied by David Tatarsky ldgeounsel and prison official$.” See id.at 5. Plaintiff also
generally alleges that he was not given access to his legal work or lawbooks, but does not i
any of the individuals who pportedly denied him access$See id. Plaintiff claims that he asked
again later if he could have access to his law bawiksthat his request was denied by Defendg
Eagletord and David Tatarsky, legal counsebee id.at 6. Similarly, Plainff asserts that he sent
various mailings to the TCl mailroorthat say and were not mailed outSee id. Plaintiff
specifically asserts that DefemdaBaker and Defendant Outl&were “not sending out my legal
mail.” See idat 7. Moreover, he arguesattDefendants Eagleton and Legdingre aware of his

complaints about the mail room and failedake action to correct the probler@ee id.

® David Tatarsky is not a p& to this lawsuit.

’ Defendant Willie Eagleton was previously dismissed by the Court.
8 Although Plaintiff refers to Beer and Outlaw as “Defendat they were not named as
Defendants to this suit.

° Defendant Leggins was also pi@sly dismissed by the Court.
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Plaintiffs complaint, however, fails tocallege any specific ndividual or personal
involvement of either Defendant Knowlin or Defend&iarp with regard this denial of access to
courts claim (both the inmate address issnd the interference with mail issue). The onl

allegations are the generalized assertions tlesetibefendants were inarige of overseeing the

institution as a whole. HowevdpJaintiff makes no allegation thaither of these Defendants “hag

personal knowledge and involvement in thegeld deprivation” of his constitutional righta/right,
766 F.2d at 850 (citation omitted).

The Magistrate Judge notes that Plaintiff assethat Defendant Knowlin “was aware o

Plaintiff's request to serve themates at issue,” although thadlegation does not appear to bg

contained in the complaift. SeeECF No. 96 at 13. Neverthelessepnf it were, it is insufficient
to survive summary judgment. Defendant Knowlimisre awareness of the request is not enou

As previously noted, Plaintifimnust show personal knowledgadainvolvement in the purported

denial of access to courts. In any event, to the extent Plaintiff alleges that Defendant Knowll

prevented him from obtaining the inmate addes, the Court notes that Knowlin was simp

19 The Magistrate Judge apparently reached toisclusion from Plaintiff's statement in hig
response in opposition to summary judgment thdthiad written authorization from SCDC lega
counsel to correspond with these inmateswad denied access by the Defendant Knowli§€e
ECF No. 94-1 at 1. Plaintiff doe®t provide any support for thigatement, however, aside fron
referring to a Step 1 grievance atached to his response brief. This document makes no mer
of Knowlin and thus does not suppbrs contention that Defendant Knowlin denied him access.
1 Moreover, although Defendants do regecifically arge in their objections that Defendan
Knowlin would be entitled to qual#id immunity on this point, thed@rt notes that hikely would.
The right to obtain addresses of other inmates doeappaar to be clearly established in referen
to an access to courts claingee Saucier v. Kats33 U.S. 194, 232 (2001hdting that Plaintiff
must allege facts sufficient to make out a violation of a constitutional right and show that the
was clearly established at the timeDefendant’s alleged misconductplaintiff himself notes that
legal counsel for SCDC initially informed him thia¢ was not allowed tobtain the addresses of
other inmates.SeeECF No. 1 at 5 (noting th&laintiff requested a clwent address of an inmate
which was denied by David Tatarskggal counsel”). Certainly tthe extent he relied on the
determination of legal aunsel in relation to # prison policy, he wagot violating a clearly
established constitutional right.
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following an existing policy of the institutioseeKnowlin Aff., ECF No. 76-4 at 1 1-3, which
was reasonably related to legitimate penological interesés|.ovelace v. Land72 F.3d 174, 199
(4th Cir. 2006) (quotingrurner, 482 U.S. 78, 84 (1987)). As Knowlin explained, the policy
designed to curb violence, prevgang activity within institutionsand prevent inciting unrestee
ECF No. 76-4 at | 2-3. Moreayeounsel for the SCDC appsao have been the party whd
made the initial decision that Plaintiff not be allowed to obtain the addreSse£CF No. 1 at 5
(noting that Plaintiff requestedarrent address of an inmateialhwas denied bipavid Tatarsky
legal counsel”).

The Court, therefore, disagrees with the Magite Judge’s analystoncerning Plaintiff's
denial of access to courts claim as to Defatsl&nowlin and Sharp. Accordingly, the Cour
respectfully rejects that portion of the R & R anddifies it as reflectetherein. The Court finds
that summary judgment should be granted in Defetsd&anowlin and Sharp’s favor on this claim.

3. Conditions of Confinement

Finally, the Magistrate Juddeund that Plaintiff's condition®f confinement claim should
be allowed to go forward as to Defendant Fultofs the Magistrateutige explained, Plaintiff
alleged in his verified complaithat he got into a verbal altation with Cannon and that Cannon
in the presence of Fulton, threatened him stated he was going to “beat [his] as§&eECF No.
1 at 9. Plaintiff also submitted affidavits fropeveral fellow inmates lwo corroborate Plaintiff's
version of eventsi.e. that Cannon threated Pl#ffhin front of Fulton and she took no corrective
action). SeeWirtz Aff., ECF No. 94-2 at 4-5; Jones AfECF No. 94-2 at 6. Plaintiff contendg
that Cannon assaulted him in kil and that Fulton was the officen duty stationed “maybe (50)
feet away.” SeeECF No. 1 at 9. Plaintiffsserts that he called for heigile the assault took place,

but Fulton never got up to investigat8ee id. Plaintiff alleges thaFulton was making a persona
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phone call during the assaulgee id. Fulton, on the other hand, provided an affidavit stating that
she was unaware of any threattaintiff and thatlaintiff did not requst protective custodySee
Fulton Aff., ECF No. 76-2 at § 2. The Magistratedge found that the ielence presented by the)
parties was sufficient to creategaestion of fact as to whetherlteun had knowledge of a threat tg

Plaintiff and failed to actSeeECF No. 96 at 16.

Defendants objected, assertingttilaintiff failed to presenany evidence that Defendan!

Fulton failed to protect himSeeECF No. 102 at 3. Defendants @dhat Plaintiff has not shown

that he asked Fulton for protectiand it is mere speculation thgtie should have heard the threat

or commotion. See id. Defendants reiterate théte affidavits providedby Plaintiff do not contend
that Fulton actually heard the threat, and no ewddedetails the noise level at the time or wh

Fulton was doing at the timeSee id. Defendants assert that Pl#inihas failed to meet his burden

ht

of showing that Fulton knew of artrat to him, and it is speculation to assert that she was nearby

when the assault occurre®ee idat 4-5. Defendants rethat if Fulton dichot violate Plaintiff's
constitutional rights, she is &tted to qualified immunity.
The Eighth Amendment imposes a duty on prisfficials to “protect prisoners from

violence at the hands of other prisonergdrmer v. Brennan511 U.S. 825, 833 (1994) (quoting

Cortes—Quinones v. Jimenez—Nettlestdg2 F.2d 556, 558 (1st Cir. 1988)) (internal quotatign

marks omitted). To obtain relief under 8 1983 on a claim for failure to protect from violence, an

inmate must show: (1) “serious significant physical or emotiohanjury” resulting from that
failure, De’Lonta v. Angelone330 F.3d 630, 634 (4th Cir. 2003) (quotigtyickler v. Waters989
F.2d 1375, 1379 (4th Cir. 1993)) (internal quotation reankitted); and (2) that the prison officials
had a “sufficiently culpable state of mind,” whim this context is diberate indifferencel-armer,

511 U.S. at 834 (quotingVilson v. Seiter501 U.S. 294, 297 (1991)) (internal quotation mar}
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omitted). A prison official “is deliberately indifferetd a substantial risk of harm to a [prisonel
when that [official] ‘knows ofand disregards’ the risk.Parrish ex rel. Lee v. Clevelan872 F.3d
294, 302 (4th Cir. 2004) (quotirigarmer, 511 U.S. at 837).

It is not enough to provihat the official should have knovafi the risk; instead, “the official
must both be aware of facts frowhich the inference could beaivn that a substantial risk of
serious harm exists, and he malgo draw the inference.Farmer, 511 U.S. at 837. “Whether &
prison official had the requisite knowledge of wbstantial risk is a question of fact subject t
demonstration in the usual ways, including iefece from circumstantial evidence, . . . and
factfinder may conclude that a prisofficial knew of a substantialgk from the very fact that the
risk was obvious.” Weatherholt v. Bradley316 Fed. App’x 300, 302 (4th Cir. 2009) (quotin
Farmer, 511 U.S. at 842) (internal quotation marksitted). “While the obviousness of a risk is
not conclusive and a prison official may showattithe obvious escapednhi. . . he would not
escape liability if the evidence shed that he merely refused werify underlying facts that he
strongly suspected to be true, or declined to confifierences of risk that he strongly suspected
exist . . . ."Farmer, 511 U.S. at 843 n.8. A prison officialso may not “escape liability for
deliberate indifference by showing that, while Was aware of an obviousubstantial risk to
inmate safety, he did not know that the complainant was especially likely to be assaulted
specific prisoner who eventually committed the assaulid: at 843. A plaintiff's failure to
personally notify prison officials of aalleged risk to his safety is ndispositive as to the issue of
whether prison officials knew of the riskd. at 848—49.

A showing of negligence on the part of prisofiaidls, however, does not rise to the level g
deliberate indifferenceDavidson v. Canngrd74 U.S. 344, 347-48 (198@&3rayson v. Peedl95

F.3d 692, 695 (4th Cir. 1999). As the Supreme Coulained, “an official’sfailure to alleviate a
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significant risk that he should have perceived but did not, while no cause for commendation, (
under our cases be condemned as the infliction of punishnféather, 511 U.S. at 838.

After a thorough review of the record, the Qofimds that the Magistrate Judge properl
determined that Plaintiff has presented suffitievidence to survive summary judgment on tk
conditions of confinement claim as to Defend&ulton. As the Magistrate Judge explaineg
Plaintiff alleged in his verifiedomplaint that Cannon’s threat wasdeaight in front of Defendant
Fulton. Moreover, he proded affidavits of two other inmategho confirmed thathe threat was
made in Fulton’s presence, but tishe took no action. It is undispdtthat Plaintiff was assaulted
by Cannon not long after Cannon made the allaheeit. Defendant, however, denies havir]
knowledge of any threat against Ptdin She also asserts that Riaff never requested protection.
The Court finds that this is a classic questionaat fproperly left to the fider of fact. Plaintiff's
evidence, if believed by the fact finder, could shbat Defendant Fulton knew of the risk of harm
yet disregarded it. As the Magmte Judge noted, the Court mushsider the evidare in the light
most favorable to Plaintiff at this juncture. In light of the conflicting evidence presented, the (
finds that summary judgment is inappropriate. Thedibility of Plaintiff and the other witnesses
the weighing of the evidence, and drawing of leggiie inferences from the facts are functions f
the trier of fact. Anderson v. Liberty Lobby, Inel77 U.S. 242, 255 (1986).

CONCLUSION

The Court has thoroughly reviewed the entieeord. For the reasons stated above,
Court adopts in part and rejectspart the Magistratdudge’s R & R.

IT IS THEREFORE ORDERED that Defendants’ motion for summary judgment
GRANTED IN PART AND DENIED IN PART. Defendants’ motion iISRANTED in totoas to

Defendants Byars, Adger, Bowerknowlin, and Sharp and they ai@ SMISSED as party
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Defendants. Summary judgment is alGBANTED in Defendant Fulton’s faor as to Plaintiff's
denial of access to Court’'s claimSummary judgment, however, BENIED with regard to
Plaintiff’'s conditions of confinement/failute protect claim as tBefendant Fulton.

As Defendants’ Motion for Summary Judgmdrats been denied ipart, the case should
proceed to trial on the surviving claim. Acciogl to 28 U.S.C. § 1915(e)(1), “[tlhe court may
request an attorney to represent [a pro se Plaiotifiple to afford counsel.Specifically, “[i]f it is
apparent to the district court that a pro sediighas a colorable claim but lacks the capacity
present it, the district court should appoint cgirto assist him."Leeke v. Collins574 F.2d 1147,
1153 (4th Cir. 1978). Additionallythe Court may use its discretion to appoint counsel for
indigent in a civil action.Smith v. Blackledget51 F.2d 1201 (4th Cir. 1971)'he Court finds that
the appointment of counsel is fified to ensure that the Plaifffiwho has limited resources and ha
had no legal training, receivagundamentally fair trial.

Thus,IT IS FURTHER ORDERED that William P. Tinkler, Esquir¥ of Motley Rice in
Charleston, South Carolina, who is expeceth and knowledgeable in these matters,
APPOINTED as counsel to assist Plaintiff in the argt case. Mr. Tinkleis ordered to contact
Plaintiff, who the Court believes is currently incerated at the Ridgelar@€brrectional Institution,
within thirty days. TheClerk of Court is directed to send apy of this order appointing counsel td
both Plaintiff and Mr. Takler. Mr. Tinkler shall have acsg to court filings on ECF and shal

consult with opposing counsel within a reasongd#dod of time regarding (1) the need for an

limited discovery by Mr. Tinkler, (2) the mediatiarf the case, and (3) the submission of a short

proposed consent scheduling order, which ghanotlude deadlines folimited discovery and

2 The Court contacted Mr. Tinkler prior to the entry of this order to confirm his willingness to s
as a courtesy to the Court.
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mediation. The proposed consent scheduling ordal B submitted as soon as possible in order

for the case to be disposed of in the future.

IT ISSO ORDERED.

Florence, South Carolina
March 3, 2015

s/ R. Bryan Harwell
R. Bryan Harwell
United States District Judge
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