Zeigler v. Bush Doc. 40

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

Antwan Zeigler
Civil Action No. 9:14v-01162JMC
Plaintiff,

V. ORDER

N N N N

Dennis Bush, )

)

Respondent. )

)

Petitionerbrought this action seeking relief pursuant to 28 U.S.C. § 2254. This matter is
befae the court for review of the Magistratedge's Report and Recommendation (“Report”)
(ECF No. 33, filed onMarch 3 2015, recommending that Respondent’s Motion for Summary
Judgnent ECF No. 2) be granted an®etitioners Petition forWrit of Habeas Corpus (ECF
No. 1) be dismissedvith prejudice. Petitioner filedan Objection to the Magistratdudgés
Report and Recommendation (the “Objection(lECF No0.36.) For the reasons set forth below,
the court GRANTS Respondent’s Motion for Summary Judgment (ECF Nd) and
DISMISSES Petitioner’s Petitiorior Writ of Habeas CorpudkCF No.1) without an evidentiary
hearing

. JURISDICTION

This court has jurisdiction over this matter pursuant to 28 U.S.C. § 2254, which provides
that a federal district court has jurisdiction to entertain a § 2254 petition wheetitih@npr is in
custody ofa state court in violation of the Constitution, laws, or treaties of the United.States

1. FACTUAL AND PROCEDURAL BACKGROUND
The Report contains a thorough recitation of the relevant factual modedural

background of the matterSeeECF No. 33a 1-5.) The court concludes upon itsvn careful
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review of the record that the Report’s factual and procedural summation is acanchtfe
court adopts this summary as its own.
1. LEGAL STANDARD
A. The Magistrate Judge’s Report and Recommendation

TheReportis made in accordance with 28 U.S.G35(b)(1) and Local Civil Rule 73.02
for the Dstrict of South Carolina. The Magistrafeidgemakes only a recommendation to this
court. The court reviews de novo only those portions of a Magistrate’dueigemmaedation to
which specific objections are filedDiamond v. Colonial Lif& Acc. Ins. Ca.416 F.3d 310, 315
(4th Cir. 2005);Camby v. Davis718 F.2d 198, 200 (4th Cir. 198%)rpiano v. Johnson687
F.2d 44, 47 (4th Cir. 1982). Sheviews those portianwhich are not objected-taeincluding
those portions to which only “general and conclusory” objections have beer—+tadeear
error. Id. The court may accept, reject,roodify—in whole or in par—therecommendation of
theMagistrateJudgeor recommit the matter with instructionSee28 U.S.C. § 636(b)(1).

B. Relief under 28 U.S.C. § 2254

The Antiterrorism and Effective Death Penalty Act of 1996, as codified in 28 U.S.C. §
2254, governs Petitioner’s federal habeas clafPegitioners seekingelief pursuant to § 2254
usually must exhaust all available state court remedies before seeking retiééial fcourt. 8
2254(b). Federal courts may not thereafter grant habeas corpus relief unless thginmgeate
adjudication comports with § 22&#), which provides:

[a]n application for a writ of habeas corpus on behalf of a persaustody

pursuant to the judgment of a State court shall not &eten with respect to any

claim that was adjudicated on the merits in State court proceedimgss the

adjudication of theclaim—(1) resulted in a decision that wasntrary to, or

involved an unreasonable application otlearly established Federal lawas

determined by the Supreme Cobwf the United States; or (2esulted in a

decision thatvas based on an unreasonable determination of the facts in light of
the evidence presentadthe state court proceeding



§ 2254(dYemphasis added)

A state court’s decisiors contrary to clearly established federal law witetapplies a
rule that contradicts the governing law set forth” by theited StatesSupreme Court or
confronts facts essentiallyindistinguishable from aprior Supreme Courtdecision and
“nevertheless arrives at a result different from [Supreme Cawtedent.” Williams v. Tayloy
529 U.S. 362, 4096 (2000). In contrast, a state court’s decision involves“ameasonable
applicatiori of “clearly establishédfederal law1) “if the state court identifies the correct
governing legal rule from thiSupreme] Court’s cases but unreasonably applies it to the facts of
the particular state prisoner’'s case’)rif the state court either unreasonably extends a legal
principle from [Supreme Court] precedent to a new context where it should not apply or
unreasonably refuses to extend that principle to a new context where it should &by 407.

In line with Williams, the Fourth Circuit has noted thah “unreasonable applicatiors
not necessarilgn “incorrect application” of federal law, explaining that “an incorrect apgptin
of federal law is not, in all instances, objectively unreasonalverhphries v. OzminB897 F.3d
206, 216 (4th Cir. 2005) (citingvilliams 529 U.S. at 413). Thus, to grant a habeas petition, a
federal court must determine that the state courts’ adjudication of a petitiola@ms was “not
only incorrect, but that it was objectively unreasonabl®ltHone v. Polk392 F.3d 691, 719
(4th Cir. 2004).

In making this @termination afederal court’s habeas review focuses on the state court
decision that already addressed the claims, not “the petitioner'sstieding claims
themselves.”"McLee v. Angelon®67 F. Supp. 152, 156 (E.D. Va. 19%)peal dismissed.39

F.3d 891 (4th Cir. 1998). And Retitionerwho brings a habeas petition in federal counust



rebut fat¢s relied upon by the state court with “clear and convincing eviden28.U.S.C. 8
2254(e)(1),Cagle v. Branker520F.3d 320, 324 (4th Cir. 2008) FJor a federal habeas court to
overturn a state court’s credibility judgments, the state court’s error raustatk and clear.”
(citing 28 U.S.C. § 2254(e)(D))
C. Procedural Bar of Claims for Federal Review
A habeas etitioner must properly raise and preseram issue ondirect appeato avoid
that issuébeing barredrom further state collateral reviewsee, e.g.Whiteley v. Warden, Wyo.
State Penitentiary401 U.S. 560, 562 n. 3 (1971gram v. State of S.CNo. 977557, 1998
WL 726757 ,at*1 (4th Cir. Oct. 16, 1998)Josey v. RushtoiNo. 00-547, 2001 WL 3408519,
*2 (D.S.C. Mar. 15, 2001)For afederal court to be appropriate in ignoring a state procedural
bar, a petitioner would need to demonstrate 1) cause fdaifuse to raise the claim in the state
courts, and 2) actual prejudice resulting from the failuvéainwright v. Skykes433 U.S. 72
(1977) see also Reed v. Rps#68 U.S. 1, 1011 (1984) (noting that state procedural bars
promote “the finality of [judtial] decisions”) Alternatively, a petitioner can demonstrate that a
federal court’s failure to consider the clajmsgardless of their procedural baquld result in a
“fundamental miscarriage of justiceEngle v. Isaac456 U.S. 107, 135 (1982) (“[W]are
confident that victims of a fundamental miscarriage of justice will meet the-eadgeejudice
standard.” (citingNVainwright 433 U.S. at 9)).
IV.ANALYSIS
A. Report and Recommendation Summary
The Report address#® following ofPetitioner'shabeasllegations quoted verbatim

Ground One: Whether trial court failed to grant a new trial based on juror
misconduct.



Ground Two: Whether Trial Counsel Was Ineffective for failing to Move For
Severance.

Ground ThreeWhether TrialCourtFailed to Grant Directed Verdict Motion Was
Erroneous.

Ground FourWhether State Failure to prove guilt beyond a Reasonable doubt
was based on juror misconduct.

(ECFNo. 1 (excluding “supporting facts}).

The MagistrateJudgefirst concluded that Ground Three wa®cedurally barred because
Petitioner had not properly raised and preserved this issue in his direct appeal South
Carolina State Supreme Court for discretionary revi€é®CF No. 33 at 67) (citing supporting
United States Supreme Court and Foutincuit case lay). Neither did Petitioner showause
for his failure to raise¢he claim in the state courts or actual prejudice resulting from the failure
(Id. No. 8 (citingRodriguez v. Yound@06 F.2d 1153, 1159 (7th Cir. 199@grt. denied 498
U.S. 1035 (1991) anwainwright v. Skyke<t33 U.S. 72 (1977) The Magistrate Judgtus
concluded that this failure precludié® claimsfederal habeas reviewld. at 7.)

As for GroundOne andGround Four, the Magistrate Judge concluded that he could
“discern no reversible error” in thetate courts’ findings that there was no juror miscondudt. (
at 13) As part of this conclusion, the Magistrate Judge appli@aner v. United State€483
U.S. 107, 11921 (1987)(emphasizing the “extraneous influence” exception to not admitting
jury testimonyand holding that an evidentiary hearing is required where “extrinsic influence or
relationships have taintdbe [jury] deliberations”) Hedetermined thain this case, “there is no
evidence oextraneous influence, or impropriety in the process of not going through the give and
take of jury deliberations”and therefore no evidence to justify allowing jury testimony to
impeach its verdict oevidence that requires a new tria(ld. at 13.) The Magistrate Judge

moreover referenced the policpnsiderations supportingthe common law rule againshe



admission of jury testimony to impeach a verdict(ld. at 13. (citingTanner 483 U.S. afL19).)
He accordingly concluded that the juror's statements during thetpalsinvestigation in this
casedid not suggest any “improper consideration” in the jury’s rendering of the veaghatst
Petitioner (Id. at 16.)

The Magistrate Judge theewvaluatedthe statecourts application of Strickland v.
Washington466 U.S. 668 (1984) toeitioner’s claim of ineffective assistance of trial counsel in
support of Ground 2f his habeas petition(ECF No. 33t17-23) UnderStrickland Petitioner
needed to have showmot only that counsel's performance was deficient under an objective
reasonableness standard, but also tiat deficiency prejudiced his defensé&trickland 466
U.S. at 668, 687, 694 Citing relevant portions of the record below, the Magistrate Judge
concluded that the state court reasonably concluded that Petitioner’'s clalets fader
Strickland—that is, the state court’s “findings and rulings” in applicatio®wickland as cledy
established federal law, was not objectively unreasonable under § 2254(d)atuehtitoner’s
habeas petition should be granted. (ECF Nat22.)

B. The Court’'s Reviewf Petitioner’s Objections

After a thorough review of the Report and the reaarthis case, thigourt determines
that Petitioner’s objections, as identified and discussed bé&dw,

1. Procedural Bar of Ground 3 of Habeas Petition

Petitioner firstobjects to the Report by arguitigat Petitioner failed to “conduct a sec.
2254(d)(2) review of thigdirected verett] claim.” Petitioner appears to object specifically to
the fact that the Report did not consider particular trial testimony “in pari matereaisisdhe
only evidence state has produced establishing a reasonable hypothesis suppaortergraceof

guilt.” (ECF No. 36 at 6-7.)



Petitioner’'sobjection, howevers irrelevant—the failureto preserve the directed verdict
issue forappeal results it being procedurally barrednder state law See, e.g.Whiteley v.
Warden, Wyo. State Penitentiad01 U.S. 560, 562 n.3 (1971hgram v. State of S.(No. 97
7557, 1998 WL 726757t*1 (4th Cir. Oct. 16, 1998)josey v. RushtomNo. 06547, 2001 WL
34085199at *2 (D.S.C. Mar. 15, 2001). For this federal court to be appropriate in ignoring a
state procedural bar, Petitioner would need to demonstrate 1) cause for histdaitaise the
claim in the state courts, and 2) actual prejudice resulting from the faimewright v. Skykes
433 U.S. 72 (1977). Alternatively, Petitioner would havea@monstrate thdhis court’s failure
to consider the claimsregardless of their procedural bavpuld result in a “fundamental
miscarriage of justice.” Engle v. Isaac456 U.S. 107, 135 (1982) (“[W]e are confident that
victims of a fundamental miscarriage of justice will meet the candgrejudice standard.”
(citing Wainwright 433 U.S. aBl)). Since defendarfails to show either, the Magistrate Jedg
was correct in deeming Ground 3 of Petitioner's habeas claim proceduratsd,band
Petitioner’s objections are moot.
2. Juror Misconduct in Ground One and Ground Four of Habeas Petition
Petitioner next objects to the Magistrate Judgenclusions regarding the juror
misconduct habeas claims, stating verbatim:
Contrary to the state court and magistrate conclusions it is reasonalolectode
that based on evidence obtained at my trial. These Jurors who expressed concern
about whyme and cedefendant did not testify is enough to convene a hearing to
determine what kind of difference my testimony would have on verdict as court did
in State v. Bryant. See Barnes v. Joyner, 751 F.3d 229 (4th Cir. 2014)
(ECF No. 36 at 17.) Petition@urther citesTanner v. United Stated85 U.S. 107 (1987)

for the proposition that “a jury verdict can be impeached to protect [his] due process

rights as well as to ensure Process was not fundamentally unfiairdt (6.) He argues



as part of his objection that a “sec. 2254(d)(2) analysis requires court loaksabdgh
lower court and magistrate did not.Id(at 18-19 (quoted verbatim).

As an initial matter, Petitioner is correct tia@nnerapplies to his habeas claims
of juror misconduct.See Tanner485 U.S. all20 (holding thatan evidentiary hearing is
required where “extrinsic influence or relationships have tainted the ] [jury
deliberations”). In this case, the record shows that ptooreturning the verdict, the jury
had sent a not® the trial courtasking, “Is it a possibility that the defendants go under
oath and tell their side of the story?”, to which the trial court answered in ¢jadives
and further clarified that the jury wast to consider the fact that the defendants, one of
whom was Petitionerdid not testify. (ECF No. 253 at 203, 20506.) Upon the
rendering of the guilty verdict, the trial counsel further investigated the @dtgmor
misconduct and she moved to seaside theguilty verdict based on her investigative
findings. (Id. at 348-50.) The PCR court made a number of findings regarding the
extent to whichndividual jurors considered the fact tHtitionerdid not testify. (See
ECF No. 256 at 1-2.)

However, ontrary to Petitioner'sbjections as tahat thesd?CR court findings
suggest, $ee ECF No. 36 at 1419), there simply is no evidence of the type of
“extraneous influence” on any of the jurors tlhannerforbids. See e.g, United States
v.Rodriquez 116 F.3d 1225, 1227 (8th Cir. 199¢pnsideringTannerand stating: That
[Defendant] did not testify is not a fact the jurors learned through outside contact,
communication, or publicity. It did not enter thery room through an external,
prohibited route. It was part of the trial, and was part of the information each juror

collected. It should not have been discussed by the jury, and indeed was the subject of a



jury instruction to that effect. But ivas not ‘extraneous information”Raleyv. Yist
479 F.3d 792, 803 (9th Cir. 2006) (finding that a jury’s discussion ofi¢hendant’s
decision not to testify is “part of the trialptnextrinsic to it). Therefore, the Magistrate
Judge was correct in his conclusion, and Petitioner’s objections fail.

3. Ineffective Assistance of Counsel in Ground Two of Habeas Petition

Petitioner finally objects to the Magistrate Judge’s consideration ho$ ineffective
assistance of counsel claim for failing to move to sever his trial from higfemdant’s trial.
(ECF No. 36 at 814.) He specifically argues that the Magistrate Judge did not consider that
“under sec. 2254(d)(2) if assuming arguenda][iial was severettom [co-defendant] would
statement [witness] say he made be admissible at [his] trial, and thus if esdasncinavailable
too Jury could they find me Guilty.” (ECF No. 36 at 9 (quoted verbgtim).

Under Strickland v. Washingtor466 U.S. 668, 687, 694 (1984Retitioner needed to
have shown not only that counsel’s performance was deficient under an objective reassaable
standard, but also that this deficiency prejudiced his defeApplying Strickland Petitioner
argues thathis counsel’'s “failure to sever trials was below objective standard afiralaleness,”
particularlygiven the information the trial counsel had in deciding not to do lsb.at(10-11.)
Petitioner further argues thahderStricklands second requiremeérmf a showingof prejudice,
the court should conclude that “not severing trials allowed evidence-offeadant]’s guilt too
spill-over to [him]. (d.at 1+12.)

This court rejects Petitioner's argumems. the Report notedSEeECF No. 33 at 20.),
Petitioner’s trial counsel articulated rational reasons formmting to sevethe trials, including
among other reasons, the belief at the time of the trialthigatcedefendants actually could

strengthen each other’'s case$SedECF No. 253 at 35#59.) In light of this testimony and



Petitioner’'s further failure to provide evidence supporting the assertion that annfoti
severance was required or even would have been grahte®CR court’'s conclgion that
Petitioner could not prove that his counsel was ineffective urgteickland was not
unreasonable. And as for Petitioner’s specific argument that prejudice uBStlecklandcan be
demonstrated by the fact that his trial counsel sacrificed his right to-exassne his co
defendant, (ECF No. 36 at 13 (citirByuton v. United State891 U.S. 123 (1968), this court
reiterates the Report’s apt clarification that Petitioner waserptessly implicatedh his co
defendant’s statement, &uton requires. SeeState v. Spears393 S.C. 466, 4756 (“An
example of a specific trial right that may be prejudiced from a joint trial is trstittdional right
to crossexamination when one codefendant's confession expressly implicates another
codefendant but the confessor does nat thle witness staridciting Bruton, 391 U.S.at 135—
37 (1968)).

The Antiterrorism and Effective Death Penalty Act, as codified in 28 U.S.C. § 2254
ultimately charges this court with determining whether that state court determingsiozr
Strickland was reasonable. And ditioner simply fails to offer the “clear and convincing
evidence’in his habeas petitroand objections to the Repaoat overcome the presumptiohat
the PCR court determination undsgtricklandwas reasonable28 U.S.C. 254(e)(1). Indeed,
even with such evidence, it remains difficult for a federal court to ediabhia a state court’s
application ofStricklandwas unreasonable under § 2254(d); wheth Stricklandand 8§ 2254(d)
apply, as in this case, federal reviendoubly” deferential.Harrington v. Richter562 U.S. 86,
105 (2011) (citing<nowles v. Mirzayancé56 U.S. 111, 123 (2009)).

V.CONCLUSION

For the reasons set forth above, the c8DOPTS the Magistrate Wdge’s Report and

10



Recommendation (ECF No. RO It is therefore ORDERED that Respondent's Motion for
SummaryJudgment (ECHNo. 10 is GRANTED and Petitioner's Petitiofor Writ of Habeas

Corpus (ECF No. 1y DISMISSED without an evidentiary hearing.

CERTIFICATE OF APPEALABILITY
The law governing certificates of appealability provides that:

(c)(2) A certificate of appealability may issue . . . only if the applicast h
made a substantial showing of the denial of a constitutional right.

(c)(3) The certificate of appealability . . . shall indicate which specific issue
or issues satisfy the showing required by paragraph (2).

28 U.S.C. 8§ 2253(c). A prisoner satisfies this standard by demonstrating that reagoisible
would find this court'sassessment of his constitutional claims debatable or wrong and that any
dispositive procedural ruling by the districourt is likewise debatable.See MillerEl v.
Cockrell 537 U.S. 322, 336 (2003plack v. McDanigl529 U.S. 473, 484 (2000Rose v. ke

252 F.3d 676, 683 (4th Cir. 2001). In this cd3etjitioner has not méte legal standard for the
issuance of a certificate of appealability.

IT ISSO ORDERED.
8 ' I‘
United States District Judge

September 212015
Columbia, SoutiCarolina

11



