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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

Carolyn Renee Knight, ) Civil Action No. 9:15-cv-01512-JMC
)
Raintiff, )
)
V. ) ORDER AND OPINION
)
Commissioner of Social Security )
Administration, )
)
Defendant. )

Plaintiff Carolyn Renee Knight Plaintiff”) filed this action seeking judicial review of the
final decision of the Commissionef the Social Security Admistration (the “Commissioner”)
pursuant to 42 U.S.C. 88 405(g)dabh383(c)(3). This matter is befotlee court for review of the
Report and Recommendation of itédl States Magistrate Judgistow Marchant, issued in
accordance with 28 U.S.C. 8§ 636(b)(1)(B) and Lévale 73.02(B)(2)(a) D.S.C. (ECF No. 17.)

The Magistrate Judge recommended reversilegCommissioner’s denial of Plaintiff's
claim for Supplemental Security Income (“SSI”)arder to allow the Commissioner to reevaluate
the evidence in light d¥lascio v. Colvin 780 F.3d 632 (4th Cir. 2015), which was decided after
the Administrative Law Judge (“ALJ”) reached licision. For the reasons set forth below, the
court ACCEPTS the Magistrate Judge’s Report and Recommendation and, pursuant 42 U.S.C.
8 405(g),REVERSES the final decision of the Commissier denying Plaintiff's claim for SSI
and remands the case to the Commissioner for fupttoeeedings consistent with this decision.

|. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND
The relevant factual and procedural backgroohthis matter is discussed in the Report

and Recommendation. The court concludes, upoowts careful review of the record, that the
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Magistrate Judge’s factual and procedural summadiancurate and incorpates it by reference.
The court will only reference herein facts pertinenthe analysis of Plaintiff's claims.

Plaintiff was born on October 1, 1958, and isgantly 57 years old. (ECF No. 10-5 at 3.)
On August 4, 2011, Plaintiff filed aapplication for SSI, alleging a disisity onset date of January
1, 2007, due to bipolar disorder, anxiety, miges, back pain, high blood pressure, high
cholesterol, auditory hallucinations, and learning difficultiess; ECF No. 10-6 at 6.) Plaintiff’s
claim was denied on March 16, 2012, and agaimeconsideration orude 28, 2012. (ECF No.
10-4 at 2-6, 101-03.) On Octab2, 2016, Plaintiff had a hearirgefore an ALJ, who found on
December 13, 2013, that Plaintiff svaot disabled under 8§ 1614(a)(3)(A) of the Social Security
Act. (ECF No. 10-2 at 20, 25.) €heafter, the Appeals Councilrded Plaintiff's request for
review on February 4, 2015, making the ALd&cision the final decision of the Commissioner
for purposes of judicial reviewld. at 1.)

In the first two steps of the ALJ’'s evaluati@ge Mascip780 F.3d at 634-35 (outlining
five-step evaluation used for disbty determinations), the ALJ determined that Plaintiff was not
gainfully employed and that she suffered from enhar of severe impairents (ECF No. 10-2 at
13). At step three, the ALJ found that, “[w]itegard to concentration, persistence or pace,
[Plaintiff] has moderate difficulties.’ld. at 14.) In reaching this deteination, the ALJ noted that
Plaintiff “alleged problems concentrating for lopgriods. However, she was able to maintain her
attention and concentration during psychologictdriviews. She also testified that she enjoyed
playing cards and watching television, whielquire some amount of concentrationd’ (internal
citation omitted).) Although theALJ found that Plaintiff hadsome severe and moderate

impairments, the ALJ concludedathher impairments, either siggor in combination, did not



meet or equal the severity of an impairmenthi@ Listings found in 2C.F.R. Pt. 404, Subpt. P,
App’x 1. (ECF No. 10-2 at 13-15.)

Before proceeding to steps four and five, the ALJ considered Plaintiff's residual functional
capacity (“RFC”), finding that Plaintiff had tHeFC “to perform medium exertional work” with a
number of “non-exertional limitations,” includy that Plaintiff “mayperform only unskilled
work” and that she was “not able to adapt to ntbas simple, gradual changes in the workplace.”
(Id. at 15.) In reaching this determination, theJAtonsidered the opinions of two state agency
doctors:

State agency doctors opined that [Plaintiff] could perform a full range

of work at all exertional levels with the following limitations: must not be

required to perform work involving very fing@sion or prolonged visual

work; may perform short and simpleska; and must not be required to

perform ongoing interaction with thgublic. These opinions receive great

weight since the objectv evidence supports them.

(Id. at 19 (internal citation omitted).) After noting the doctors’ opinions, the ALJ proceeded to her
RFC finding:
After considering the credible evidence, | find that [Plaintiff] is limited

to work at the medium exertional level with the following limitations: no

dangerous machineryith exposed movingparts or work requiring fine

visual acuity; may perform only unskilled work; must not halnect

interaction with the public and onlyccasional team-typeteraction with

coworkers; mushot be required to make comp)aletail[ed] decisions; and
not able to adapt to more than simple, gradual changes in the workplace.

(1d.)

After finding, at step four, that Plaintifad no past relevant work experientee at 20),
the ALJ moved on to step five, which required heddétermine whether jolmiited to Plaintiff's
ability existed in significant numbers in thetioaal economy. To do so, the ALJ had to account
for Plaintiff's limitations. Put another way, she had “[t]o determine the extent to which [Plaintiff's]

limitations erode the occupational base ofkiltesl work at medium level exertion.Id.) To make



this determination, the ALJ, #te hearing, “asked theocational expert whiaer jobs existed in
the national economy for an individual with [Plafif's] age, educationwork experience, and
[REC].” (Id.) More specifically, the ALJ askeddtvocational expert to consider

someone who has no exertional limibas] bjut because of some vision

problems shouldn’t work around dangeranachinery with exposed moving

parts; and should not be required tafgpen work that requires fine visual

acuity; also would be limited to unskilleebrk with no direct interaction with

the public; only occasional team type naietion with coworkers; should not

be required to make complex, detaitgtisions; and should not be required to

adapt to greater than simple, gradual changes in the work place. Based on that

profile, and considering [Plaintiff|'sage, education, and work experience,

would there be jobs in the economythe various exertional levels?

(Id. at 53.) The vocationaxpert responded that various jolmssignificant numbers, existed for

a person matching the description given by thelJ, Akuch as positions as a housekeeper,
dishwasher, and laundry workeld.(at 53-55.) The ALJ then asked the vocational expert whether
jobs existed for an individual matching the desouoiptif it were altered sucthat “the individual
would not be able to concentratgfficiently to complete even simple tasks on a sustained basis.”
(Id. at 55.) The vocational expedsponded that no such jobs existed because employers expect
any employee, even unskilled employees, to reféicient concentration to at least complete
simple tasks on a sustained badis.) (

The ALJ credited the vocational expertstimony and “based on the testimony of the
vocational expert,” the ALJ “concludg[dhat, considering [Plaintiff]'s ageeducation, work
experience, and [RFC], [Plaintiff] is capable of makirguacessful adjustment to other work that
exists in significant numbers in the national econonig.’qt 21). Accordingly, the ALJ found, at
step five, that Plaintiff was notshibled and denied her SSI claial.)

Subsequently, on April 6, 2015, Plaintiff commenced this action in the United

States District Court for th®istrict of South Carolina pumsint to 42 U.S.C. § 405(g) and



1383(c)(3) to obtain judicial reviewf the Commissioner’s final dession denying Plaintiff's claim
for SSI. (ECF No. 1.) On reviewhe Magistrate Judge concludiat the ALJ’s decision was not
in compliance wittMascia Specifically, the Magisate Judge noted that, step five, the ALJ was
required to account for her step three finditgt Plaintiff had a moderate limitation in
concentration, persistence, or pace. In otherdgoin determining whether jobs existed in
significant numbers in the natial economy for a person withaiitiff's limitations, the ALJ
should have included in her description of tipgrson something that equates to Plaintiff's
moderate limitation in concentration, persistermepace. As the Magirate Judge explained,
although it had been commonplace for ALJs to accéamthis limitation by referring to the
limitation as an inability to perform other thaimple, routine tasks or unskilled labor Masciq

the Fourth Circuit ruled thatan ALJ does not account ‘for a claimant’s limitations in
concentration, persistence, and pace by restricting the hypothetical question to simple, routine
tasks or unskilled work.” 780 F.3d at 638 (quotMinschel v. Comm'r of Soc. Se&31 F.3d
1176, 1180 (11th Cir. 2011)). The Magistratedge concluded that the ALJ's limiting the
hypothetical individual to “unsked work with no direct inteaction with the public; only
occasional team type interaction with cowork@rd)o] should not be required to adapt to greater
than simple, gradual changes in the work place” did not account for the limitation in concentration,
persistence, or pace and that ¥iLJ did not otherwise account foligHimitation in step four or
five. Thus, on May 10, 2016, the Magistratedde issued his recommendation that the
Commissioner’s final desion denying Plaintiff's claim folSSI be reversed and the case be
remanded for the Commissioner to releiate the evidence in light Mascia (ECF No. 17 at

13.)



On May 26, 2016, the Commissioner timelyed objections to the Report and
Recommendation (ECF No. 19), and Plaintiéd a response to the Commissioner’s objections
on June 13, 2016 (ECF No. 20).

II. LEGAL STANDARD AND ANALYSIS

The Magistrate Judge makes only a recommendation to this court. The recommendation
has no presumptive weight. Thespensibility to make a final dermination remias with this
court.See Mathews v. Wehdi23 U.S. 261, 270-71 (1976). The court revieesiovoonly those
portions of a Magistrate JudgeReport and Recommendation to iarh specific objections are
filed, and reviews those portions which are abfected to—includinghiose portions to which
only “general and conclusory” objectiohave been made—for clear errbiamond v. Colonial
Life & Acc. Ins. Cq.416 F.3d 310, 315 (4th Cir. 2008)amby v. Davis718 F.2d 198, 200 (4th
Cir. 1983);Orpiano v. Johnsgr687 F.2d 44, 47 (4th Cir. 1982). &lsourt may accept, reject, or
modify, in whole or in part, #threcommendation of the Magidgaludge or recommit the matter
with instructions See28 U.S.C. § 636(b)(1).

The role of the federal judiciary in thermathistrative scheme established by the Social
Security Act is a limited one. Section 405(g) the Act provides, “the findings of the
Commissioner of Social Security as to any facsupported by substtial evidence, shall be
conclusive . . ..” 42 U.S.C. § 405(g). “Subgtainevidence has been defined innumerable times
as more than a scintilla, but less than a preponderahicerias v. Celebrezzg31 F.2d 541, 543
(4th Cir. 1964). This standard precludesi@ novoreview of the factuacircumstances that
substitutes the court’s findings for those of the Commissi@e®.Vitek v. Fingh38 F.2d 1157
(4th Cir. 1971). The court must uphold the Cossioner’s decision as loras it is supported by

substantial evidenc&ee Blalock v. RichardspaA83 F.2d 773, 775 (4th Cir. 1972). “From this it



does not follow, however, that tii@dings of the administrative agency are to be mechanically
accepted. The statutorily granted right of reviesntemplates more than an uncritical rubber
stamping of the administrative agencllack v. Cohen413 F.2d 278, 279 (4th Cir. 1969). “[T]he
courts must not abdicate their pessibility to give careful scrutiny to the whole record to assure
that there is a sound foundation for the [Commoissi’s] findings, and that this conclusion is
rational.” Vitek 438 F.2d at 1157-58.

When assessing a claimant’'s RFC, the ALJ raasbunt for all of thelaimant’s medically
determinable limitations of which the ALJ is aware, including those not labeled severe in step two.
SeeMasciq 780 F.3d at 635 (brackets omitté€diting 20 C.F.R. § 416.945(a)(2)). Masciq the
Fourth Circuit ruled that “an ALJ does not account for a claimant’s limitations in concentration,
persistence, and pace by restricting the hypothetical question to simple, routine tasks or unskilled
work.” Id. at 638 (internal quotation mar&mitted). It reasoned that “tlability to perform simple
tasks differs from the ability to stay on taskXplaining that “[o]nly tle latter limitation would
account for a claimant’s limitation ironcentration, persistee, or pace.Id. It also recognized
that, on remand “the ALJ may find that the concation, persistence, or pace limitation does not
affect Mascio’s ability to work . . . [b]ut becaube ALJ here gave nxplanation, a remand is in
order.”Id. Thus, the Fourth Circuit stressed the requart for ALJs to translate impairments in
functional areas into meaningftunctional limitations in RFGssessments and in hypothetical
guestions presented to vocational experts.

In several recent cases, this colas considered the implications Mascio and has
interpreted it to reqte remand when (1) the RFC does not account for an ALJ’s finding of a
limitation in concentration, persistee, or pace; (2) that limitath was not incorporated in the

hypothetical tendered to the vocat#b expert; and (3) the ALJdlinot adequately explain the



exclusion of the limitation from the RFC or the hypothetiSak, e.gGordon v. ColvinNo. 1:15-
cv-3736-BHH-SVH, 2016 WL 4578343t *15 (D.S.C. Aug. 3, 2016adopted bysordon 2016
WL 4555965 (D.S.C. Sept. 1, 2016)ilson v. Colvin No. 2:14-3209-TLW-MGB, 2016 WL
625088, at *4 (D.S.C. Jan. 15, 2016 cepted by Wilsgr2016 WL 613891 (D.S.C. Feb. 16,
2016). “The court has consistgntheld that an ALJ account®r moderate limitations in
concentration, persistence, or pace by explainingth@functional limitation was considered as
part of the RFC assessment/orthy v. ColvinNo. 1:15-3555-MBS-SVH, 2016 WL 3102121, at
*19 (D.S.C. May 6, 2016) (collecting caseaylopted by Worthy2016 WL 3079689 (June 1,
2016).

Here, the Magistrate Judge determined that remand is warranted because the ALJ did not
account for the moderate limitation in concentratjpersistence, or pace in the RFC or in the
hypothetical to the vocational expert and did agplain the exclusiof the limitation. The
Commissioner objects, alleging ththe Magistrate Judge erred f@ number of related reasons.
First, the Commissioner argues that the ALJ acaalfdr Plaintiff's limitation by (a) describing
to the vocational expert an indilial that was limited to simple, gradual changes in the workplace
(EFC No. 19 at 1-2); (b) noting, in step threbat Plaintiff, although alleging difficulties
concentrating for long periods, maintained hamaentration during interviews, card-playing, and
television-watchingid. at 2); and (c) relyingn the opinions of statagency doctors, who had
opined that Plaintiff could maiain a regular work schedulé&(. Second, the Commissioner
contends that the Magiate Judge incorofly relied on portions of the state agency doctors’
opinions that are favorable to Plaintiffd( at 3-4.) Third, the Commissioner argues that the

Magistrate Judge erred by applying ttule that it is not the provie of the district court to make



disability determinations in the first instancel. @t 4-5.) The court addsses the Commissioner’s
objections in turn.
A. The ALJ did not account for the limitation or adequately explain its exclusion.

Advancing three arguments, the Comnuasir contends that the ALJ accounted for
Plaintiff's limitation or adequatg explained its exeision and objects to the Magistrate Judge’s
conclusion to the contrary. Firghe Commissioner argues thiay, including in her hypothetical
to the vocational expert a limitation that the individual would be unable to face more than simple,
gradual changes in the workplace, the Alctaunted for the limitation in concentration,
persistence, or pace. However, a hypothetical ltroitaestricting an individual to simple, gradual
changes in the working environment does nogjadeely account for a limitation in concentration,
persistence, or pace because it does not clgpelgk to an individual’s ability to stay on taSke
Jones v. ColvinNo. 4:14-cv-00200, 2015 WL 4773542 *&t(E.D.N.C. Aug. 13, 2015) (“[T]he
hypothetical question to the [vocational expedhemplated an individual ‘limited to simple,
routine, repetitive task should work in a low production @gpation, one which would require no
complex decision making, constantcige or dealing with crisis situations.” The majority of courts
in North Carolina, including this court, have held that such restrictions do not adequately address
a claimant’s moderate limitations in concentration, persistence and p&alé); v. Colvin No.
5:14-cv-0248, 2015 WL 2449044, at *4, 13 (D.S.CyM4, 2015) (explaining that inclusion in
hypothetical of “static work environment . . . def|d] as an environment with few work place
changes” does not sufficiently account for ability to stay on task). The Magistrate Judge correctly
rejected this argument.

Second, the Commissioner argues that theeXplained the exclusion of the limitation by

noting, in her step three evaluation, that Plaintiéfspite alleging difficulty in concentrating for



long periods of time, demonstratadility to concentite during certain acites such as being
interviewed, playing cards, and watching television. However, agfadting of the ALJ’s decision
shows that the ALJ referred to tleeactivities only in support of her finding that the severity of
Plaintiff's limitation in concentration, persiste® or pace was moderate. After concluding in step
three, based on these activities, that Plaintiff's limitation was moderate, the ALJ did not again refer
to these activities in assessiRtaintiff's RFC or in tenderindper hypothetical tdhe vocational
expert. The underlying principle behiMiasciois that an ALJ must account for, or else explain
her exclusion of, all limitations—including those limitations in step three that did not meet the
required severity level—in the RFC assessm&eMasciq 780 F.3d at 635; 20 C.F.R. 8
416.945(a)(2). An ALJ may not, by merely explamiher reasons for grading a limitation as
moderate in step three, avoid the requirent@mtccount for this moderate limitation in the RFC
assessment. Thus, the mere fact that the ALJd9rc#ise offered reasong fonding that Plaintiff's
limitation was moderate does not obviate the meguent to account for Plaintiffs moderate
limitation in the subsequent evaluation.

Third, the Commissioner argues that becaheeALJ relied on the state agency doctors’
opinions, which included an estimation that Pldirttbuld maintain a regular work schedule, the
ALJ considered Plaintiff's limitation and excluded it. The problem with this argument is that the
ALJ’s decision nowhere mentions the doctors’ amisi regarding Plaintiff's ability to maintain a
regular work schedule. As the Fourth CircuiMasciomade clear, remand is warranted when an
ALJ “g[ives] no explanatiohfor why the “moderate limitation in concentration, persistence, or
pace at step three does not tratesinto a limitation in [the aimant’'s RFC].” 780 F.3d at 638
(emphasis added). Here, the ALJ made no attéonekplain the absence of the limitation from

Plaintiffs RFC by reference to the agency doctogsnions, and the court will not assume that

10



she did so merely because some evidence iretteed might have supported an exclusion of the
limitation. See Radford v. Colvjir¥34 F.3d 288, 296 (4th Cir. 2013) (“[I]t) is . . . not . . . the
province of the district court[tp [adequately explain the ALJ’s reasoning] in the first instance.”).

These objections, which all amount to claithat the ALJ implicity accounted for the
limitation or else exclued it, are overruled.

B. The Magistrate Judge’s reference to opinionef the state agency doctors is irrelevant.

Next, the Commissioner argutsat the Magistrate Judgered by relyingon portions of
the state agency doctors’ opinions that were rfaarerable to Plaintiff'sassertions regarding her
inability to concentrate. In assessing PlaingifRFC, the ALJ noted that the doctors opined that
Plaintiff could performonly short and simple tasks (EQ¥o. 10-2 at 19), wich appears to
contradict the doctors’ opinion dh Plaintiff could maintain a regular work schedule. The
Magistrate Judge noted this seegiinconsistency, explaining th#te ALJ’s failure to account
for the limitation in concentrain, persistence, and pace shouljoeesally warrant remand where,
as here, there appears to lomfticting evidence regarding hothe limitation would affect the
RFC assessment. (ECF No. 17 at 11.) The Commniescontends that tidagistrate Judge erred
in relying on the opinions because, the Commissiolaéms, the doctors’ statement that Plaintiff
was limited to short and simple tasks was not ihygnion because it wasntained on a worksheet
form that, per regulation, does not constitute an RFC assessment. (ECF No. 19 at 3-4.)

The court need not delve too far into this argatnFirst, the ALJ noted the same statement
as the Magistrate Judge did and appearetklp on it to some dege in making her RFC
assessment. Second, and more importantly, thestiatg Judge referenced the statement only in
order to demonstrate that thexord contained conflicting evadce regarding how the limitation

might affect an RFC assessment that accounis ut such conflicting evidence exists whether
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or not the statement may be used in an RB&&ssment, and the Magistrate Judge noted this
evidence as well.SeeECF No. 17 at 11-12 (referencingoational expert’s testimony that no
significant number of jobs in the national ecomnyexisted if hypothetical person was unable to
concentrate for a sustained bagisyhird, and most importantlyylascioand the recent cases in
this court interpreting it do not require a losing pldd to demonstrate in the district court that
such conflicting evidence exists in order for rewh&éo be warranted. All that is required for remand
is that the ALJ failed to account for the limitatiand failed to explain itexclusion. To conclude
otherwise would entangle the court in determinations that are beyond its pr@&aecBRadford

734 F.3d at 296.

Thus, even assuming the Magistrate Judge erred in referencing the statement, such error is
harmless because it is irrelevant to determimiggcorrect disposition of this case. The objection
is overruled.

C. The court will not account for the limitation in the first instance.

Finally, the Commissioner argsi¢hat the Magistrate Judgbould have concluded from
the fact that the ALJ assigned great weight &odtate agency doctors’ opns that the ALJ had
accounted for Plaintiff's limitation in concentratigrersistence, or pace and that the Magistrate
Judge’s determination that he could not doisahe first instance was error. Despite the
Commissioner’s protestations taetbontrary, the law is clear thathere an ALJ does not offer an
explanation, the district cowshould not attempt to supply or&ee Radford734 F.3d at 296. This
legal principle is certainly applicable in cases, saglthis one, that fit éhcircumstances faced by
the Fourth Circuit irMasciq which held that “remanis in order” precisely because the ALJ . . .

gave no explanatioh780 F.3d at 638 (emphasis added). This objection is overruled.
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[Il. CONCLUSION
Upon careful consideration d@he entire record, the couRCCEPTS the Magistrate
Judge’s Report and Recommendation incorporating it by referencd&REMERSES the final
decision of the Commissioner denying Plaintifflaim for Supplemental Security Income and
remands the case to the Commissioner for furtr@rgadings consistentith this decision.

IT IS SO ORDERED.
8 ' I‘
UnitedState<District CourtJudge

September 9, 2016
Columbia, South Carolina

13



