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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORTDIVISION

Ricky Dean Tate, #261418,
C/A No.9:15v-1858TLW-BM
Plaintiff,
V.
A/W Florence Mauney, Asst. Warden; OFS ORDER
A. Sanders, A-2 Shift; and Ofc. Livingston,
A-2 Shift,
Defendars.

This matter comes before the Court for consideration of the Supplemental Report and
Recommendatio(R&R) filed by Magistrate Judge Marchant, to whom this matter was assigned
pursuant to 28 U.S.C. 8§ 636(b)(1)(B) and Local Civil Rule 73.02(B)(2), DSC. édrexfully
considering the Supplemental R&R atih@ objections thereto, the objections are overruled and
the Supplemental R&R is accepted.

Plaintiff Ricky Dean Tatgea prisoner proceedirmo sg, filed this action alleging violations
of hisConstitutional rightpursuant to 42 U.S.C. § 198BCF No. 1 Plaintiff assertedwo claims;
onebased orthealleged denial ofiisaccess to the courts, aadother based on an alleged incident
involving excessive forceld. Plaintiff's access to the courts claim was dismissed on a Rule 12
motion. ECF No. 36 Thereatfter, the parties filed cras®tions for summary judgment on the
remaining excessive force claireCF Nos. 41 and 43.

The crosamotions for summary judgmentene first addressetly Magistrate Judge
Marchant inan R&R dated April 6, 2016Initial R&R). ECF No.51. In the Initial R&R, the
Magistrate Judgeecommendedraning summary judgmertb Defendanten the excessive force

claim based on Plaintiff's apparent concession that he was engaged in certain tt@tdastilted
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in him being sprayed with chemical munitions. ECF No. 51 at n.3, 4, and 5. Based on Plaintiff's
apparent concession, the Magisgrdudge found there were no disputed material facts and, thus,
analyzed the claim as a question of la%ee ECF No. 51 at 9. Plaintiff filed objections to the
Initial R&R on April 14 and 27, 2016. ECF Nos. 53 and 54. In his objeciamitiff expresly
deniedthathe was engaged in the alleged conduct when he was sprayed. ECF No. S54tat 2. A
closelyreviewing thelnitial R&R and Plaintiff's objections, the Court recommitted mhatterto
the Magistrate Judge to determine whether Plaintiff's atlges change the factual or legal
analysis or the conclusion reachdflCF No. 56.

This matter now comes before theutt for consideration of the Magistrate Jutge
Supplemental R&KRiled on June 28, 2016. ECF No..60 light of the objections raise the
Initial R&R, the Magistrate Judge recommends: (1) granting summary judgment to Defendants on
the issue of €leansing chemical munitiohas Plaintiff did not object to the analysis contained in
the Initial R&Rwhich recommended dismissaltbis agect of hisclaim; (2) granting summary
judgment to Defendant Warden Mauneyalhclaims against heas there is no factual or legal
basis for hetiability; and (3) denying summary judgmentlyrs tothe excessive force claim
against Defendant Livingstoconcerningher use of chemical munitiondue to a question of
material fact Plaintiff filed objections to the Supplemental R&RCF Na. 62, 64. Defendast
alsofiled objections. ECF No. 63. This matter is now ripe for review.

This Court is charged with conductingda novo review of any portion of th&®&R to
which a specific objection is registered, and may accept, reject, or madifiiple or in part, the
recommendations contained in that report. 28 U.S.C. 8§ 636. In the absence of objections to the

R&R, this Court is not required to give any explanation for adopting the recommend&agon.



Camby v. Davis, 718 F.2d 198, 199 (4th Cir. 1983). In conducting its review, the Court applies
the following standard:
The magistrate judge makes only a recommendation to the Court, to avhich
party may file written objections...The Court is not bound by the recommendation
of the magistrate judge but, instead, retains responsibility for the final
determination. The Court is required to makdeanovo determination of those
portions of the report or specified findings or recommendation as to which an
objection is made. However, the Court is not required to review, unitken@/o
or any other standard, the factual or legal conclusions of the magistratagitige
those portions of the Repoaind Recommendation to which no objections are
addressed. While the level of scrutiny entailed by the Court's review &feport
thus depends on whether or not objections have been filed, in either case, the Court
is free, after review, to accept, rdjeor modify any of the magistrate judge's
findings or recommendations.

Wallace v. Hous. Auth. of City of Columbia, 791 F. Supp. 137, 138 (D.S.C. 1992) (citations
omitted).

In light of the standard set forth Wallace, the Court has reviewede novo, the relevant
filings, the Supplemental R&R, and tparties’ objections. TheSupplemental R&Rcorrectly
analyzes the issues presented in the objections to the Initial R&R and the eddeoerninghe
conduct at issue. As set forth below, the parties’ objections do not require thapphengental
R&R be modified or rejected.

Plaintiff's objections to the Supplemental R&R essentially restate the arguments h
advanced in his objections to the Initial R&RCF Na. 62, 64. The only specifisssueto which
Plaintiff objectsconcernghe dismissal of Warden Mauney. ECF No. 62 dd@wever, Plaintiff's
objection simplyrestats the factual allegationsnadein earlier filingsregarding her supervisory
role and, thus, his objection dsnot impact the analysis contained in the Supplemental R&R.

Defendants object to the denial of summary judgment as textessive force claim
against Defendant Livingston They argue that Plaintiffs assertion comes too late in the

proceedings and, even if accepted, the assertion directly contratigbsior statementsn
3



eviderce. ECF No. 63 at 5. The Court agrdest a party cannot be allowed to use a magistrate
judge’s recommendation as a roadmap to avoid summary judgment; howesecse is
distinguishable from onehere a paxt impermissiblypresend a conflicting factual assertiom
response t@an unfavorable recommendatibom the magistrate judgeAs noed byMagistrate
JudgeMarchant while Plaintiff did not explicitly disputethat he was engaged in the alleged
conduct in his previousaementshe also did not expressadmi to this conduct. ECF No. 60
at 8. Plaintiff insteadfocusedhis argument®on whether or not he posed a threat to Officer
Livingston In light of Plaintiff's express derl of conductwhich was never explicitly admitted,
the Courtaccepts the Magistrate Judge’s recommendation as to the excessive force claim
After carefulconsiderationRlaintiff’'s and DefendantibjectionsareOVERRULED. The
Supplemental R&R, ECF No. 68, ACCEPTED. Accordingly, Defendasitmotion for simmary
judgment, ECF No.3l is GRANTED IN PART and DENIED IN PART. btfe specifically, for
the reasons articulated by the Magistrate Judge, Defendants’nnfiotisummary judgment is
denied with respect to Plaintiff's excessive force claim against Daf¢rdvingston concerning
heruse of chemical munition®efendants’ rotion for summaryjudgments grantedwith respect
to all otherclaims andDefendants. Based on the existence of the factual question notatiffRlali
motion for summary judgment, ECF No. 41, is dMeNIED.
In light of this Court’sacceptancef theMagistrateJudge’sSupplemental R&Resulting
in a claim surviving summaryjudgment,the MagistrateJudgeis herebydirected: (1) to seek

written consentirom all partiesto conductall subsequent proceedingsthis matter, including

1 The Courtalsonotesthatbefore the R&R was filedPlaintiff produced at least sordecumentary
evidencewhich he claimssupports hisassertion that he was wrongfully sprayed with chemical
munitions. See ECF Na 48-1(Use of Force Report).
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trial, before theMlagistrateJudge; (2psthenextstagein this matter,absentsettlementis trial,

to entera scheduling mlerin the above-captioneattion;and(3) to appoint counseto represent

the Plaintiff should thecase proceedto trial, if the Magistrate Judgeoncludes counsel is

necessarypursuanto the District Courts processelatingto payment otostsandexpenses.
IT1SSO ORDERED.

S/Terry L. Wooten
ChiefUnited States District Judge

July 27, 2016
Columbia, South Carolina



