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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

Ricky Brannon, 179051, C/A. No. 9:15-2434-CMC

Plaintiff
V.

Bill Blanton, Sheriff of Cherokee Countyim
Clark, Detective of Cherokee County Sheriff's
Dept and John and Jane Doe;

Opinion and Order

Defendants.

This matter is before the court on Plaintifio secomplaint filed pursuant to 42 U.S.C.
81983 on June 17, 2015. ECF No. 1. On Jan@8, 2016, Defendants filed a motion for
summary judgment. ECF No. 34. Roseboroorder was entered by the court and mailed to
Plaintiff on February 1, 2016, advng Plaintiff of the importance of a dispositive motion and the
need for Plaintiff to file an adequate respondeCF No. 35. After an extension of time fo
respond, Plaintiff filed his responseapposition on March 16, 2016. ECF No. 40.

In accordance with 28 U.S.C. § 636(b) anat&loCivil Rule 73.02 (B)(2)(d), DSC, thi

U

matter was referred to United States Magistratiyé Bristow Marchant for pre-trial proceedings
and a Report and Recommendation (“Report”). Apnil 6, 2016, the Magisate Judge issued a
Report recommending that Defendants’ motiondommary judgment be granted and the case
dismissed based on the statute of limitati@msl qualified immunity. ECF No. 42. The
Magistrate Judge advised the Parties of thequoees and requirements for filing objections|to
the Report and the serious consequences iffdikad to do so. After receiving two extensions
of time, Plaintiff filed objections to the Repamn June 28, 2016. ECF No. 50. Defendants|did

not file objections.
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. Standard
The Magistrate Judge makes only a recommigma&o this court. The recommendation

has no presumptive weight, and the responsibilityade a final determination remains with the
court. See Mathews v. Webet23 U.S. 261 (1976). The court is charged with making a de
novo determination of any portion of the Reporttloé Magistrate Judge® which a specific

objection is made. The court may accept, atejor modify, in whole or in part, the

D

recommendation made by the Magistrate Judgeaymmit the matter to the Magistrate Judge
with instructions.See28 U.S.C. 8§ 636(b).
[I. Discussion

Plaintiff presents several objemns to the Report. After deovo review of the objections,

the court adopts in part the Repdinding that the statute of limations expired before Plaintiff
filed his claims:

a. Factual Background

Plaintiff, in his first objection, argues ahthe Factual Backgund section presents |a

complete review of Defendants’ version ofetlfiacts, while giving a “cursory review” of

Plaintiff's opposition. As thesummary judgment motion is cided on the basis of a lega

(%)

! Because Plaintiff's claims arestiissed due to the statute of liritas as a matter of law, thi
court need not analyzespondeat superiaass to Defendant BlantonThat portion of the Report
is not adopted by the court.




argument, not a factual one, the court finds that this objection is without merit and does not

affect the outcomé.

b. Statute of Limitations

Plaintiff next addresses the statute of limdas issue, arguing thdte Report erred whe

-

determining the date on which the statute wiitations for his 8 1983 claim accrued. ECF No.

50 at 2.

The law is well-settled on thiguestion of statutes of limitation for actions brought un

8§ 1983. While a statute of limitatis is not contained withithe text of § 1983, the Supreme

Court has decided th#te state’s general statute of limitatidos personal injury claims applies,

even if the state has different statutes of limitation for intentional t@isens v. Okure488

der

U.S. 253, 249-50 (1989) (“We accordingly hold thdtere state law provides multiple statutes

of limitation for personal injury actions, casrconsidering 8 1983 claims should borrow the

general or residual statute feersonal injury actions.”see also Owens v. Baltimore City Stat¢

Attorneys Office767 F.3d 379 (4th Cir. 2014) (“[T]o deteine the timely filing of a § 1983

claim, courts borrow the statute of limitations frtime most analogous state-law cause of act
For § 1983 suits, that cause of acti® personal-injury suit.”).
South Carolina law allows three years for aimiff to bring a persnal injury action.

S.C. Code Ann. § 15-3-530 (5). Therefore, tladuse of limitations for § 1983 claims arising

2 Further, the Report faithfullyecounts Plaintiff's version of thiacts as stated in his Verifie
Complaint. The court finds no error iretkractual Background section of the Report.
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South Carolina is three years, regardlesthefunderlying allegationsf the 8 1983 claim.See

Hamilton v. MiddletonNo. 4:02-1952-23, 2003 WL 23851098;4t(D.S.C. June 20, 2003).

i. False Arrest/Imprisonment

Plaintiff seeks damages for false arrestfisgmment and malicious prosecution unde

1983° ECF No. 1, at 8. The Magistrattudge’s Report conatled that the false

arrest/imprisonment claim accrued as of the date of arrest, which was August 12,a2@05

therefore that the Complaint, filed June 17, 204&s filed outside the statute of limitation
ECF No. 42.

As determined by the Magistratdudge, Plaintiff's § 1983 claim for fals
arrest/imprisonment began to accrue no later thendate of service of the arrest warran
August 12, 2005.See Wallace v. Kat®49 U.S. 384, 389 (2007) (“[T]he statute of limitatio
upon a 8 1983 claim seeking damages for a false arrest in violation of the Fourth Amer
where the arrest is followed by criminal proceedings, begins to run at the time the cl

becomes detainepursuant to legal proces$ (emphasis addedBaltimore City 767 F.3d at

3 Plaintiff also filed state lawlaims for slander and defamation.

* Plaintiff was served with the arrest waron August 12, 2005. Plaintiff was detained at
Cherokee County Sheriff's Department on AugLisP005. Viewed in théght most favorable
to Plaintiff, this court will consider the accrudhte as of the date the arrest warrants W
served, as it is later and provides a longeetbefore the limit#gons period expires.
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389 (“[T]he statute of limitations for false imprisoant. . . begin[s] to run only at the end of a

plaintiff's false imprisonment.” (citinVallacg). Once Plaintiff was served with arrest warra

Nts

for charges related toehcourthouse arson, he was detaipadsuant to legal process on thgse

charges. The statute of limitations expired three years afted#tet or August 12, 2008.

Therefore, the false arrest/imprisonment clainingimely as it was filed outside the statute
limitations?

ii. Malicious Prosecution

of

However, Plaintiff, in his objections to theport, argues that he presented a malicious

prosecution claim, for which the statute of iimions accrues differentl Although Plaintiff's

Complaint is somewhat difficult to construe andy not specifically allege a cause of action

malicious prosecution, the court rgoazes that Plaintiff's Complaim$ to be liberally construed,

for

and thus reads his Complaint to contain a n@lg prosecution cause of action within hig 8

1983 claim.

While there may not be an explicit § 198%licious prosecution claim, the Four

Circuit has recognized a claim “founded on auffh Amendment seizerthat incorporates

elements of the analogous comniaw tort of malicious prosecutin,” which requires at least “
wrongful seizure and termination her favor of the proceeatjs following her seizure.’Snider
v. Seung Leeb84 F.3d 193, 199 (4th Cir. 2009). Thewtof limitations for such a claim i

three years, but the date of aaris not until the criminal proceedings end in the plaintif

> Plaintiff argues that he was not legally detained until he was sentenced and began serv|
for unrelated burglary charges on April 13, 2006. Assuraimggiendothe statute of limitations
did not begin to run until this date, it exmren April 13, 2009 — still long before this suit w
filed.
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favor. 1d. (explaining that the favorable termirati element constitutes a prerequisite for

recovery, but also establishes the time fronictvithe claim accrues for purposes of determin

ing

whether the statute of limitations has run).efdfore, though Plaintiff's other 8 1983 claims are

outside the statute of limitations, a claim basadhe “malicious prosecution” analog may

be time barred due to different accrual dates.

ot

In his Objections, Plaintiff alleges thatetltriminal proceedings against him should not

be considered favorably terminated until June 12, 2013, at which time he was notified
attorney that his chargeslagng to the arson and burglary of the courthouse had beks
prossed ECF No. 50, at 2. While the Report conclddbat the statute of limitations for th
claim should accrue as of the date the charges were achadléy prossed(April 3, 2012),
Plaintiff claims he had no way of knowing that the claims had me#le prosseduntil his
attorney so notified him, and therefore should hiéwee years from the taof his notification
to file his claim.

Plaintiff argues that the Repdgnored state law regardingettaccrual of the statute ¢
limitations for his § 1983 malicious prosecutiaction, presumably because the statute
limitations itself is drawn from state law. Howeyé is well-settled that the determination
when the statute of limitatiorsccrues is one of federal lawallace 549 U.S. at 388. Th¢
general rule that a statute of limitations accrues “when the plaintiff possesses sufficier
about the harm done to him that reasonable mgquill reveal his case of action” is not
applicable to 8 1983 malicious prosecution actianstead, the statute of limitations accru
when the proceedings against him are terminated in his f&8altimore City 767 F.3d at 389
90. “[l]f the common law provides a distinctive rdte determining when the limitations perig

for a particular tort begins taun . . .the ‘common law’s distinge treatment’ of that tort” is
6

by his

f
of

Of

\1%4

1t facts

es

d




considered when determining the start of stegute of limitations for the § 1983 clainhd. at

389. “[T]he operative limitations period beganrtm on the date a malicious prosecution claim

became ripe at common law; i.e., the date on whicmdiie prosequiwas entered.id. at 390.
As Plaintiff's claims were filed moréhan three years after his charges wewke prossedn

April 3, 2012, his claim is untimefy.

lii. Statutory Tolling: Disability
Plaintiff also argues that theastite of limitations as to hidaims should have been tolle
due to his imprisonment. Howavyehe disability statute upon wdhm he relies was repealed
1996 by the South Carolina Generas&mbly, and no longer contaiarovision for tolling for
imprisoned persons.SeeS.C. Code Ann. 8§ 15-3-40 (tollingtatutes of limitations for thos
under the age of 18 or “insane”).
iv. Equitable Tolling
Finally, Plaintiff argues that the Reportr@meously tasked Plaintiff with provin
equitable tolling applies. For § 1983 cases,itagle tolling, like the length of statutes ¢
limitation, is borrowed from state law. Plaihtasserts that Defendanshould have the burde
to show that Plaintiff did not act with due diligence because Defendants have the burden

summary judgment motion. ECF Na0 at 7. However, it is wedlettled in South Carolina thg

® Plaintiff claims thathe could not have knowthat his charges werolle prossecearlier than
June 12, 2013, because he was incarcerated preseated by an attoyeand thus had no wa
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of communicating with the Attorney Generalfice regarding his pending charges. However,

upon learning that his charges werdle prossedrom his attorney, Plaintiff was on notice th

his charges had been “favorably terminated2@12. There was nothing to stop him from filing

suit within three years of thelle prosequidate.
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“[tlhe party claiming the statute of limitatiorshould be tolled bears the burden of establishing
sufficient facts to justify its use.’'Hooper v. Ebenezer Sr. Servs. & Rehab.,G86 S.C. 108,
115, 687 S.E.2d 29, 32 (2009).

Under South Carolina law, a defendant maye®pped from claiming the statute of
limitations as a defense if some conduct @resentation by the defendant has induced |the
plaintiff to delay in filing suit. Kelly v. White No. CA 4:10-982-JFA-TER, 2011 WL 939015, jat
*2 (D.S.C. Mar. 16, 2011jciting Hedgepath v. Am. Tel. & Tel. C&48 S.C. 340, 360, 559

S.E.2d 327 (Ct.App.2001)). Whilgeitable tolling under South Carolina law is not limited

—

]
specific situations, it “typically applies in ®@s where a litigant was prevented from filing quit
because of an extraordinary event beyond his ocdwtrol;” although it “may be applied where
it is justified under all the circumstances . . . equitable tolling is a doctrine that should be used
sparingly and only when the interesif justice compel its useHooper, 687 S.E.2d at 32-33.

In his objections, Plaintiff appears to arghat equitable tolling should apply to his|8
1983 malicious prosecution type claim until suchetias he was notified that his charges were

nolle prossedand therefore terminated in his favoPlaintiff notes thathe was appointed a

-

attorney by the State ahe criminal charges, and thusddiot have the opportunity to obtajn
information about his charges. Therefore, miti asserts that he “should be held under [no
obligation to demonstrate due diligencesimowing he timely sought knowledge of thelle
prossof his charges, when he had legal duty to do so.”

In this case, there are simply no “extrdonety events” beyond Plaintiff’'s control that
lead to the application of equiiie tolling. While it is true thaPlaintiff may have had to rely on
his state-appointed attorney for informatiorgamding his charges, at no time was Plaintiff

precluded from contacting the attey regarding their statusThrough due diligence, Plaintiff
8




could have learned of thwlle prossof the charges related to the courthouse arson and bur
much sooner than fourteen mont$er the charges were actuatlyopped. Further, Plaintif
was notified that his charges had bewslle prossedwell before the three year statute
limitations period elapsed, and thus still had plenty of time to file his claims after his notifi
but prior to the expiration of the statute of lintibms. Therefore, the interests of justice do
compel the use of equitabtolling in this case.
c. Pendency of State Law Claims
The Magistrate Judge’s Repogcommends that Plaintiff sate law claims be dismisse
as the federal court lacks jurisdiction to hear them after the federal claims are disr

However, the applicable statute of limitationgg@udes these claims as well. The statute

limitations for defamation and slander casesontB Carolina is two years. S.C. Code Ann|

15-3-550(1);Green v. State Law Enforcement Divisiddio. 2013-MO-012, 2013 WL 860026
at *1 (S.C. 2013). Plaintiff alleges that defdomg statements were spoken about him in 20
in connection with the arson of the courthoudeCF No. 1 (“While the plaintiff was bein
processed through the prisons intake R&E centiéer[deing sentenced to prison in Octol
2004], he discovered through the news media” leaivas being charged with the burglary a
arson. . . “That over the next several days thenpithface was blasted ativer the states new
and even national news medias as the persorsetithe Cherokee Countys historical courtho
on fire.”(sic)). Therefore, the oot has determined that Plaintiff's state law claims are untim
and as such dismisses Rliff’'s state law claimé.

[11. Conclusion

" The court declines to adopt the Report as to the state law claims.
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Plaintiff's 8 1983 claims for false arrest/imponment and allegatiorakin to malicious
prosecution were filed outside teatute of limitations, and soeftourt adopts the Report to the
extent that it recommends summary judgmand dismissal on that ground. Therefore,
Plaintiff's federal causes of action are herelbgmissed with prejudice. Plaintiff's state claims
were filed outside the statute of limitations and as sucHiamassed with prejudice.

IT ISSO ORDERED.

s/ Cameron McGowan Currie
AMERON MCGOWAN CURRIE
SeniotJnited States District Judge

Columbia, South Carolina
August 10, 2016
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