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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

Jacqueline L. Craft, Trustee of the )
Jacqueline L. Craft Trust U/T/D June 30, )
1998, and Jacqueline L. Craft, individually, )

) C.A. No.: 9:1%v-5080PMD
Plaintiffs, )
)
V. ) ORDER
)
South Carolina State Plastering, LLC, )
Peter Conley, Del Webb Communities, Inc.,
and Pulte Homes, Inc., )
)
Defendats. )
)

This matter is before the Court &faintiffS motion to quash subpoend&CF No.40),
and Defendants’ motion to bifurcate discov€éBCF No. 42) For the reasns set forth herein,
Plaintiffs’ motionis held in abeyare and Defendants’ motion granted

BACKGROUND & PROCEDURAL HISTORY

This action arises out of construction defects wittmes in Sun City Hilton Head.
Defendants removed this case from state court on December 22, Rl@ir&iffs filed their first
mation to quash on October 12, 2016. The Court denied that motion without prejudice because
the parties failed to calucta Local Civil Rule7.02 consultatiofefore filingit. After engaging
in the required consultation, Plaintiffs renewed their motioNowember 18 Defendantdiled a
responseon December 5. Defendants filed their motion to bifurcate on November 23, and

Plaintiffs responded on December 9. Accordingly, timeattes arenow ripe for consideration.
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Plaintiffs’ Motion to Quash Subpenas

LEGAL STANDARD

Federal Rule of Civil Procedure 45(c) sets forth the conditibaswarrantquashinga
subpoena. As it applies here, Rule 45(provides that the @urt mustquash a subpoerthat
“requires disclosure of privilegeat other protected matter, if no exception or waiver applies.”
Fed.R. Civ. P. 45(c)(3)A)(iii).

DISCUSSION

Plaintiffs counsel moves toquash these subpoenas on the grounds tgh the
exception of two PowerPoint presentatiotige lequested documents do not exiflantiffs’
counsel asserts thdtdse presentations are attorngient privilegedand that they were prepared
in anticipation ofstatecourt litigation. JudgeEdgarDickson is examining &irtually identical
motion to quash in state courfAs a result, Rlintiffs’ counsel urges this Court to refrain from
deciding the matter, as it will be moot if Judge Dickeaters production of the presentations.

As to the merits of the motiorRlaintiffs’ counsel also argues that thgeesentations
were prepared fathe express purpose of giving legal advice to persons seeking to become class
members and are therefore protectecatigrneyelient privilege. Plaintiffs’ counsel gave these
presentations at meetings in 2009, 2010, and 2012, and they assert that fardhseprivilege
to be waived, the Defendants must show that some of thtesele¢s are not class members.
Additionally, Plaintiffs’ counsel claims that these pras¢ions are covered by the wegroduct
doctrine because they were prepared in ardiop of litigation.

The Court agrees that the decision of whether these materials are sulgtotrey—
client privilege or protected under the work—product doctrine ought to be made by the state court

Plaintiffs cite Rule 501 of the Federal Rulesksidence as support for their argument that the



matter should be decided in state court. That rule states that “in a civilstateelaw governs
privilege regarding a claim or defense for which state law supplies thefrdézision.” Fed. R.
Evid. 501. Plaintiffs notethat state law supplies the rule of decision in a construction defect
case.

Although notdirectly implicated herethe abstention doctrinesinderlying fedealism
principles suggeghat the Court should refrain from issuing a decigio the motion to quasht
this time Because the identical issue is presently pending before the state court, thee€su
no reason to interjeats opinion on state lawMoreover,Plaintiffs havestatal that if the state
court does not quash the subpoenas, Defendaritis casewill receive all ofthe materials
sought. Therefore, Plaintiffs’ motion to quash is held in abeyance.
Defendants’ Motion to Bifurcate Discovery

Defendantshave moved to bifurcate discoveny this case. First, the parties would
conduct discovery on the question of whether or not the Court should eectifys. If the Court
cettifies a class, the parties woulchén proceed tamerits discovery Plairtiff opposes
Defendants’ motioron the grounds that the majority diet relevant discovery has alreadgbe
performed in a related stateurt case. Plaintiffs asserthat Defendants’ true motivation for
bifurcationis to shiedd themselves from discovery and to further delay these proceedings. For
the reasons set forth below, the Court grants Defendants’ motion.

DISCUSSION

The Cout notes at the outset that it is not privy Rdaintiffs’ revised allegations
contained in their phantom amended complaintspite ofthe Court’'s May 10, 2016rder that
the amendedomplaintbe promptly filed with thisCourt, no such complaint has been filed. For

that reason aloneany merits discovery at this stage would put the cart before the horse. The

1. The parties are hereby ord#te notify this Court within 3 days of Judge Dickson’s ruling.



Court reeognizes Plaintiffs’ concerns aboumnecessary duplication of effort, as wadl undue

delay. Nonetheless, in the interest of fairness and efficiency, bifumcistiappropriate under

these circumstances. Without the benefit of an amended complaint or a proposed class
definition, any merits discovery at this stage might be an exercise in futility.

Moreover, if the Court were taltimately not certify a classmerits discovery would
subject theDefendants to an entirely avoidalllardship In this case, Plaintiffs’ concerns of
undue delay and attempts to avoid production abstaatiallyoutweighed by therreparable
burden that would be placed on Defendants if the Court ordered full merits discovemamntea
of any class certification. Therefore, the Court grants Defendants’ motiofutoabe.

CONCLUSION

For the foregoingeasons, it IORDERED that Plaintiffs motion to quash subpoenizs
HELD IN ABEYANCE andthat Defendants’ motion to bifurcate discoveryGRANTED.
AND IT IS SO ORDERED.

@%

PATRICK MICHAEL DiFry
United States District Judge

December 27, 2016
Charleston, South Carolina

2. Although the state court has certified a similar action, no certificatidiomis presently pending before this
Court.
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