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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

John Carmichael and Susan Carmichael)

)
Plaintiffs, ) C.A. No. 9:16¢€v-1641PMD
)
V. )
) ORDER
Hilton Head Island Development )
Company, LLC Sunrise Vacation )
Properties, Ltd., Jesse Bellamy, Sheldon )
Stanhope, and Sherri Smith, )
)
Defendants. )

)

This matter is before the Court on two defense motiorismiss for lack of jurisdiction
(ECF Nos. 5 & 14)' two defense motion® compel arbitration(id.), and Raintiffs’ motion to
strike the arbitrationprovisionon which Defendants rely (ECF No. 17)or the reasons stated
herein,the Court denies thmotions to dismiss and thmaotion to strike, grants the motions to
compel arbitration, andismisses this caseithout prejudice.

BACKGROUND AND PROCEDURAL HISTORY

This case arises out @ie marketing andsale of a timeshare interest on Hilton Head
Island. In 2015,Plaintiffs John and Susan Carmichpatchasedn interest in the @al Sands
Resort. The contract between the Carmichaelsthadseller,Defendant Hilton Head Island
Development Company, LLGncludes an arbitratioparagraph that provides, in pertinent part,

as follows:

1 Hilton Head Island Development Company, LLC filed the first moti®unrise Vacation Properties, Ltd.,
Sheldon Stanhope, and Sherri Snpitintly filed the second. The motions appear to be substantively identic

Jesse Bellampas not made an appearance in this case, and the Court has no record of him\aing ser
with process. Thus, in this Order, “Defendants” means all nalefshdants except Bellamy.
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Any dispute, claim or controversy arising out of or relatinghts Agreement or

the making, breach, termination, enforcement, interpretation or validity thereof

shall bedetermined by arbitration inédufort County, South Carolina, or another

locaion agreedo by the parties. . . The arbitration shall be held before a sole
arbitrator and shall be binding with no right of appeal. . . . The parties shall select

an arbitrator by mutual agreemenithin thirty (30) calendar days of the date the

Demand for Arbitration is filed and served. . If the parties are unable to agree

on the selection of an arbitrator within such time, the parties shall petition the

Beaufort County Court of Common Pleas to appoint a member of daaf@t

County Bar as an arbitrator.

(Pls.” Mot. Strike Arbitration Provision, Ex. B, Contract, ECF No. 17-1, at 5.)

The Carmichaels fileduit in this Courtin May 2016, alleging Defendants violated
several South Carolina statutes and committed a varietynomorlaw tort offenses during the
marketing and sale of th@éarmichaels’ timeshareDefendants filed motions asking the Court
to, inter alia, either dismiss this case for lack of jurisdiction or dismiss after ordering arlitratio
The Carmichaels file@ single response to both defense motions. They also filed a motion to
strike the arbitration provisionfrom their contract Defendants then filed a joint response
opposing the Carmichaels’ motion and a joint reply in suppotti@motions to dismiss.All

thesemotions are thus ripe for consideration.

DISCUSSION

As explained herein, the Court possesses subject matter jurisdiction over this case.
Nevertheless, it will dismiss the case because the Carmichaels’ claims are subject to arbitration.

. Subject Matter Jurisdiction

Before the Courtcan address the arbitration provision’s enforceability, it must first
confirm it has jurisdiction over this matterSeeNess v. Dean Witter Reynolds, In677 F.

Supp. 861, 865 (D.S.C. 198{F)T]his court must first have . . . an independent basis for federal

2. Hilton Head Islands part of Beaufort County.
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jurisdiction before it may decidgan] arbitration issug). Defendants ssert jurisdiction is
lacking and have moved to dismiss under Federal Rule of Civil Procedure 12(b)(1).

Because the Carmichaels assert only dtateclaims, the Court must determine whether
it has diversity jurisdictiorunder28 U.S.C. 81332 Generally diversity jurisdiction exists
when: (1) there isompletediversity of citizenship between the partiasd (2) the amount in
controversy exceeds $75,000.0a28 U.S.C. § 1332). The diversity requiremeris satisfied
here The Carmichaels are Maryland citizens, &efendants do not dispute the complaint’s
allegations that they are all Sou@arolina ciizens As for the amount in controversy,
Defendants contenthe Carmichaels haveaot shownthat their claims involve more than
$75,000.00.

The Carmichaels allegbey “are entitled to actual, incidental, consequential, treble, and
punitive damages ian amount to be determined at trial, as well as attorneys, éests, and
expenses, in an amount exceeding $75,000.00.” (Compl., ECF No. 1, at fléhing in the
record suggestsand Defendants do not conterthatthe Carmichaels made thategationin
bad faith. The Court therefore ied on it.> SeeClifton v. Nationstar Mog., LLC, No.
3:12cv-2074MBS, 2013 WL 789958, at *6 (D.S.C. Mar. 4, 201Byjecting motion to dismiss
based on insufficient amatin controversy; plaintiff alleged his damages exceeded $75,000.00,

and in the absence of any defense accusation that plaintiff made the allegatidaithbaourt

3. Other materialstend to support that allegationFor example, the timeshare contract, which is repeatedly
referenced in the complainpdicates the Carmichaels paid $10,000.00 for their timeshare inteéfég contract

also states the Carmichaels are to shathdarpayment of the resort's common expenses, assessments, maintenance
fees, and other operating expenses. The Carmichéede dheir purchase of the timeshare and their execution of
the contractwere induced byDefendants’ fraudulent misrepresentations. The Carmichaels seek actual,
consequential, and punitive damages for that alleged fr&wkn assuming the Carmichaels Idonot establish

any damages beyond the $10,000.00 purchase price, this Court would not be able to say that ah@duttiena
damages award of 6.5 times that amount would be unachiev@iileCody P. v. Bank of Am., N,A720 S.E.2d

473, 483 §.C.Ct. App. 2011) (upholding punitive damages award 7.69 times greater than antagkdaaward)
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could rely on it);see alsd&t. Paul Mercury Indem. Co. v. Red Cab,383 U.S. 283, 288L938)
(“The rule governing dismissal for want of jurisdiction in cases brought in theafectaurt is
that, unless the law gives a different rule, the sum claimed by the plaintiff lsahtiee claim is
apparently made in good faith The Court therefore denies Defendant's maiton dismiss
for lack of subject matter jurisdiction.

. The Arbitration Provision

Defendantgontendthe arbitration provision in the Carmichaels’ contract is enforceable
under the Federal Arbitration Act, 9 U.S.C. 88 1£FAA”) . The Court agrees.

The Fourth Circuit has instructed that cownts to compel arbitration when the following
elements are met

(1) the existence of a dispute between the parties, (2) a written agreement that

includes an arbitration provision which purports to cover the dispute, (3) the

relationship of the transaction, which is evidenced by the agreement, to interstate

or foreign @mmerce, and (4) the failure, neglect or refusal of [a party] to arbitrate

the dispute.
Am. Gen. Life & Accident Ins. Co. v. Wod@9 F.3d 83, 87 (4th CiR2005) (citing Adkins v.
Labor Ready, In¢.303 F.3d 496, 56@1 (4th Cir.2002)). Defendants havestablished these
elements, and in any event, the Carmichaels do not dispute that the elements arhah¢he
FAA applies in the first place. Rather, they m#ke same two arguments in both their motion
to strike the arbitration provision and theapposition to Defendants’ motions to compel
arbitration. The Court finds no merit in either argument.

The Carmichaels first contend their timeshare contract does not complySwitth

Carolina Code subsection -#8-10(a), which provides, in pertinent rpathat “[n]otice that a

contract is subject to arbitration pursuantttee[South Carolina Uniform Arbitration Act, S.C.



Code Ann. 88 1518-10 to-24(Q shall be typed in underlined capital letters, or ruldiemped
prominently, on the first page of the contraciWhether the contract complies wislubsection
15-48410(a) is immaterial. For two decadesSouth Carolina’s Supreme Couras recognized
that the FAA preempts subsection ¥8-10(a)and, accordingly, thaarbitration agreemesit
subject to the FAA need not comply with that state stat@eeSoil Remediation Co. v. Ntvay
Envtl., Inc, 476 S.E.2d 149, 152 (S.C. 1996¢e alspe.g, Low Country Rural Health Educ.
Consortium, Inc. v. Greenway Med. Techs.,,INn. 9:14cv-874DCN, 2014 WL 5771850, at
*6 (D.S.C. Nov. 5, 2014jholdingthat, undeiSoil Remediationcontract subject to the FAA was
enforceable despite its noncompliance with suiis®d548-10(a)). Because th€armichaels’
contract undisputedlyinvolves interstate commerce, the FAA applie€onsequently, the
timeshare contract's alleged noncompliance vdgthbsection 1818-10(a) would not prevent
arbitration.

The Carmichaelssecond argument relatesttee arbitration provision’s mechanism for
selecting an arbitrator. The parties have thirty days to choose an arbitrator by mutual
agreement. If they cannot do so, they must alle state court to appoint a member of the
Beaufat County Bar to arbitrate the disputéd’he Carmichaels contertiat Defendants have
made tle mechanism impossible to used that, undeGrant v. Magnolia MancrGreenwood,
Inc., 678 S.E.2d 439 (S.C. 2009), the impossibility invalidates the arbitratersiom.

Assuming, without deciding, th&rantis on point, the Court is not convinced that the
selection mechanism is impossible to usehe Carmichaels baldly assert they are unable to
agree with Defendants on any arbitrator, but they have prowvideevidence that they have

served an arbitration demand or even discussed arbitration with Defendaalsnéghat they



are atloggerheads with Defendants oyecking an arbitrator. Rather, the Carmichaels appear
to contend mutual agreement cannot be achidver@ because their attorneys and defense
counsel have been unable to agree upon arbitrators in other timeshare ldasever, past
disagreement is a dubious basis for predicting the outcome herat least ne of those past
instances, the arbitration provision restricted the parties’ magraement options t@rbitrators
approved by the South Carolina Bar Association, and the record indicates thatiaestrict
complicated the arbitrator selection processy cBntrast, the arbitration provision here contains
no such restriction. Moreover Defendants have come forward with several examples of
timeshare cases where tharties selected arbitratonsthout judicial intervention. It therefore
seems entirely pissible that the parties could find a mutually agreeable arbitrator.

Even if the Carmichaels could show a pattern of defense recalcitrance thatmakdd
mutual agreementmpossiblein this case that would not render theontract’s arbitrator
selectionmechanism uselessTo the contrary, the arbitration prowsi contemplates such a
scenario:in such circumstances, the state caatecs a member of the Beaufort County Bar
Associationto serve as arbitrator. The Carmichaels contiwadl all potentialarbitrators are
unavailable because they either have a conflict of interest or they have arbitrateninetbigare
cases and Defendants object to reusing arbitrators. The Carmiblagelshot provided any
evidence of Defendants objecting to the reusarbitrators, but regardless, such an objection
would have no effect on the state couatghorityto select atherwise qualifiecrbitrator.

In sum, the Court sees nothing that legitimately prevents the parties from radptami
arbitrator, either by agreement or with the state court’s assistartoe Court therefore rejects

the Carmichaels’ impossibility argument. There being no other ogaketo the arbitration



provision’s validity, the Court concludes the provision is enforceable. Consequently, the Court
will deny the motion to stkie the provision and grant the motions to compel arbitration.

Having concluded the arbitration provision is enforceable, the question becomes which of
the Carmichaels’ claims must be arbitrateldefendants conterdand the Carmichaels do not
dispute—that all the claims are arbitrable. Where all the claims in a easearbitrable, the
proper course of action is to dismiss the caSee Choice Hotels Ihtr. BSR Tropicana Resort
252 F.3d 707, 7640 (4th Cir.2001) (‘{D]ismissal is a proper remedy when all of the issues
presentedn a lawsuit are arbitrable.”). EhCourtwill therefore dismiss this action.

CONCLUSION

For the foregoing reasons, it@RDERED that Defendants’ motions to dismiss for lack
of jurisdiction areDENIED. It is FURTHER ORDERED that the Carmichaels’ motion to
strike iISDENIED, Defendantsmotions to compel arbitration a@RANTED, and this action is
DISMISSED without prejudice.

AND IT 1SSO ORDERED.

M%

PATRICK MICHAEL DUFFY
United States District Judge

August 30, 2016
Charleston, South Carolina



