Lyles v. Sterling et al

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

Plaintiff,
V.

Bryan Sterling, Michael McCall, NFN Lewis,
Florence Mauney, Stephen Claytor, NFN
DeGeorges, NFN Bennett, NFN Swinger, NI
Valero, NFN Tucker, NFN Mitchell, Officer
Edgerton, NFN Robinson, Warden Cartledge
NFN Miskinis, Robert Olsen, and Tashonda
Caldwell,

T
Z

D

Defendants.

court on Defendants’ motion for summary judgm ECF No. 33.

Courtney Lyles, C/A No. 9:17-149-CMC

OPINION AND ORDER

Courtney Lyles (“Plaintiff”), proceedingro se andin forma pauperis, brought this

NFN DeGeorges, NFN Bennett, NFN Swing®&#FN Valero, NFN Tucker, NFN Mitchell
Officer Edgerton, NFN Robinson, Warden @=ige, NFN Miskinis, Robert Olsen, and

Tashonda Caldwell (collectively “Defendants”) giieg violation of his onstitutional rights

proceedingoro se, the Magistrate Judge entered an order pursudrdagsoro v. Garrison, 528

F.2d 309 (4th Cir. 1975), advising him of the impoda of the motion and ¢hneed to file an

Doc. 49

action against Bryan Sterling, Michael McC&lE-N Lewis, Florence Mauney, Stephen Claytor,

pursuant to 42 U.S.C. § 1983, as well as stateclaims. ECF No. 1. This matter is before the

Because Plaintiff |is
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adequate response. ECF No. 3Rlaintiff filed a “Motion to Dismiss Defendants motion fgr
Summary Judgment’ECF No. 41. Defendants filedreply. ECF No. 42.

On February 15, 2018, the Magistrate Judgmied a Report and Recommendatipn,
recommending Defendants’ motion for sumyngudgment be granted. ECF No. 44. The
Magistrate Judge advised the parties of thegmores and requirements for filing objections|to
the Report and the serious consequences iffdikg to do so. On Mah 8, 2018, Plaintiff filed
objections to the Report. ECF No. 46. Dwfants filed a reply on March 21, 2018. ECF No.
47. This matter is ripe for the court’s review.

l. Standard

The Magistrate Judge makes only a recommigma&o this court. The recommendation
has no presumptive weight, and the responsibilityade a final determination remains with the
court. Mathews v. Weber, 423 U.S. 261 (1976). The court is charged with makiag aovo
determination of those portions of the Reportivtach specific objection is made, and the court
may accept, reject, or modify, in whole or in part, the recommendation of the Magistrate Judge,

or recommit the matter to the Matjiate Judge with instructionSee 28 U.S.C. 8§ 636(b)(1). The

117

court reviews only for clear erram the absence ain objection. See Diamond v. Colonial Life

& Accident Ins. Co., 416 F.3d 310, 315 (4th Cir. 2005) (statthgt “in the absence of a timel

<

filed objection, a district court need not conducdkanovo review, but instead must ‘only satisfy

itself that there is no clear error on the face of the record in order to accept the

recommendation.”) (quoting Fed. R. Civ. P. 72 advisory committee’s note).

! As Plaintiff does not seek summary judgment, taiher a jury trialthe court has treated
Plaintiff's filing as his opposition to Dendants’ motion for summary judgment.
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. Discussion

The Magistrate Judge recommends granbBedendants’ motion for summary judgme
as to all federal claims, other than the cldwn lost property, baskon failure to exhaus
administrative remedies. ECF No. 44 at 3-9. \Wai$pect to the lost property claim, as to wh
Plaintiff did exhaust administrative remedigbe Magistrate Judge recommends dismis
because South Carolina has an adequate post-deprivation remedy for an alleged depri
property. Id. at 12. The Report notes Riaff's due process rights wert violated, even if g

correctional officer did lose or mishandle Ptdffs property. Further, the Report recommen

t

ch
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ation of

ds

declining to exercise supplemental jurisdiction over any state law claim for alleged lgss of

property, to allow Plainff to pursue such a claim in state couird. at 14, 16.

Plaintiff asserts several objections to the Repditst, Plaintiff appears to object to th

e

Roseboro Order’s time granted to respond to summadgment, because he receives legal malil

“week(s) after the institution receives it thaibkes it hard to properly produce an adequ
argument to the courts.” ECF No. 46 at 2.aiftiff notes he did not receive a ruling on K
request for extension to respotmDefendants’ summary judgmtemotion and “simply did the
best that | could and submitted what | hadd. at 4> Plaintiffs seond objection argue
“serious injury cases should beken into specialansideration,” apparelgt contending there
should be an exception to the exhaustion of adnative remedies requirements for cases

serious injury.ld. at 4. He also alleges he was not infed of the requirements in time to fi

an informal request for resolution, and wiams lock-up or being transferred for medical

% The court notes two pages of Plaintiff's objectigeem to be out of order — page four appe
to follow page two substantively. The codites to quotations on the pages as filed.
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procedures during that timeld. at 3 (“Statute of limitations ldhexpired before surgery.”).

Third, Plaintiff argues Diendants are not entitled to sumy judgment on Isi property claim
because he was not present for the packingi®fproperty, and his legal material and ot
personal property remain missing. He contendsshenable to “present evidence that does

exist” regarding his allegedly lost property.

a. Timing
Plaintiff appears to argue he had insuffitidme to research and submit a full respor
to Defendants’ motion for summary judgment andtkoh time for objections to the Report. Tk
court notes Plaintiff requesteth extension for his responsettee summary judgment motior
which was granted, but Plaintifsserts he never received the order and so assumed his res
was due within the time frame specified by fReseboro Order® Plaintiff appears to have
submitted his response within the original time feanHe did not request an extension for

objections. Finally, although Plaifitnotes he had limited time fde his response to the motio
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for summary judgment and objections to the Repmrtdoes not allege he has more information

to present.
b. §1983 Claimsunrelated to Property

i. Administrative Remedies

Plaintiff next argues he wasable to exhaust administrativemedies as to his § 198

claims alleging failure to prett him from an inmate attack and deliberate indifference

% The docket shows a Text Order granting Plfistmotion for extensiorf time was “placed in
U.S. Mail to Edwin Wright.” ECF No. 39. Thiends credence to Plaintiff's contention he ¢
not receive the extension order.
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serious medical needs because he was beawgadnfrequently between medical unit and loc

up, and transported to outside facilities for medizaie. He contends ks unable to research

his claims or attempt to resolve them informally within the allotted time frame.

“The doctrine [of exhaustion of administratik@medies] provides that no one is entitled

to judicial relief for a supposed or threatengdmy until the prescribe@dministrative remedy
has been exhausted.Woodford v. Ngo, 548 U.S. 81,88-91 (2006);see also 42 U.S.C. 8§

1997e(a). A court may not excusefailure to exhaust, eveilo take into account specia

circumstancesRoss v. Blake, 578 U.S. __, 136 S.Ct. 1850, 1856 (2016). However, the PLRA

does contain one exception to mandatory exhaustive administrativeeemedies must be

“available” to an inmate.ld. at 1858. Administrative remexfi are unavailable when the

operate as a simple dead end, are so opade dhe incapable of use, or when prisan

administrators thwart inmates from takirgdvantage of the grievance process throu

machination, misrepresentation, or intimidatidd. at 1859.

Plaintiff does not argue he exhausted thelséns, only that he was unable to do so

because of his medical condition and housingndutine time immediately following the attack.

Defendants submitted an affidavit from Sherman Anderson, Chief of the Inmate Grie

Branch of the Office of General Counsel Bouth Carolina Department of Corrections, who

detailed the grievance proce&CF No. 33-19. The first step, the informal resolution, requi
inmates to submit a Request to Staff MembBerm or Automated Request to Staff Membe
(available via kiosk) within eighitvorking days of the incidentld. at § 5. Plaintiff argues he
was in the Restricted Housing Unit (“R.H.U&fter his attack, where he asked officers f
Inmate Staff Request forms and was told thel it have such forms, and he would have

use the kiosk machine. ECF Ntl at 9. He states he “atteragtto do immediately after the
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injury, once | started moving from Institution to Institution all of that was not able to be
accomplished.” Id. The timeline advanced by Defendants, and supported by affidavits| and
medical records, shows Plaintiff remained the Perry R.H.U. after the incident foy
approximately three days, before being takeKitkland Correctional Institution for x-rays, an

oral surgeon’s office in Lexington for contation, Lexington Day Surgery for surgery on hi

[72)

fractured jaw, and Broad River Correctionadtitution following surgery. ECF Nos. 33-1 at 2

3; 33-7 — 33-13 (medical records).

Based on these facts, the cogrunable to determine wlinetr administrative remedies
were available to Plaintiff during the eightydafollowing the attack. While jail officials
allegedly informed Plaintiff no forms were avéile, it is unclear whether Plaintiff had access
to a kiosk, and whether his medical conditionswsuch that use of a kiosk was feasible.
Therefore, Defendants have failexdmeet their burdeof showing that administrative remedies

were available to Plaintiff, anddhhe failed to exhaust them.

As the court declines to grant summary joaot based on failure to exhaust, it wi
review de novo Defendants’ motion for summary judgmt on Plaintiff’'s Eighth Amendment
claims for failure to protect and deliberatéifference to serious medical needs.

ii. Failure to Protect

A prison official violates the Eighth Amendmt on a failure to protect claim when twp
requirements are met: the deprivatimust be sufficiently serioush@ inmate must show he is
incarcerated under conditions posing a substantial risk of serious harm), and the prison official
must have shown deliberate indiffecento inmate health or safetyzarmer v. Brennan, 511
U.S. 825, 834 (1994). “To demonstrate such areme deprivation, a prisoner must allege|a

serious or significant physical @motional injury resulting ém the challenged conditions.’
6




Brown v. North Carolina Dept. of Corr., 612 F.3d 720, 723 (4th Cir. 2010). An official ha
shown deliberate indifference only if the offickahows of and disregards an excessive risk

inmate health or safetyFarmer, 511 U.S. at 837. “In other words, the test is whether 1

guards know the plaintiff inmate faces a seridasger to his safety and they could avert the

danger easily yet they fail to do sdBrown, 612 F.3d at 723.

In this case, Plaintiff suffered a serious ngjuvhen he was attacked by another inmat
However, there is no evidence any prison offikia¢éw of and disregarded an excessive risk
his safety. Plaintiff does not adje he informed a prison officidle was worried for his safety
while delivering meals and acknowledged he ‘@remnet Im. Grier, actually didn’t know his
name until | received this summary judgment andldn’t identify him myself if | saw him.”
ECF No. 41 at 4. Nor does Plaintiff allegeyaofficer was present during the attack and fail
to take actiorf. Plaintiff does allege néigence on the part of the pois officials for failing to
secure a dorm wing door and allowingother inmate tenter the sallyport. The officers’
affidavits explain Officer Rssell observed Plaintiff beingtruck by Grier, immediately
responded to the incident along with other a&fs, and Plaintiff was taken to medical fg
treatment. ECF Nos. 33-2, 33-3, 33-4. Althodhére are conflicting accounts, there are 1
allegations that officers were made aware of @yilattack or observeddhattack and refused tg

interfere.

* Plaintiff challenges the assertions of OfficBsssell and Root that Officer Russell was pres
and observed the incident. Rathez,contends, neither was presamigl his attackdnad fled the
area before any officersraved. ECF No. 41 at 3-4.

> The court notes § 1983 liability d®eot lie in meraegligence.Davidson v. Cannon, 474 U.S.
344, 347-48 (1986).
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The court finds Defendants are entitled to summary judgment on Plaintiff's failur

protect claim. Therefore, thisasin is dismissed with prejudice.

iii. Deliberate Indifferencéo Medical Needs

A deliberate indifference to serious mediceeds violates the Eighth Amendmen
“whether the indifference is mdested by prison docts in their resporesto the prisoner’s
needs or by prison guards in intentionallyngieg or delaying access to medical care
intentionally interfering with treatment once prescribeétstelle v. Gamble, 429 U.S. 97, 104-
05 (1976). However, an “inadvertent failure toyde adequate medicehre,” or negligence
in diagnosing or treating a medical commit does not state a claim under the Eigh
Amendment. Id. at 105-06;see also Wester v. Jones, 554 F.2d 1285, 1285 (4th Cir. 1977
(holding failure to exercise sound profession@gment in negligently examining and makin
an incorrect diagnosis did netolate the plaintiff's EighthAmendment rights, even thougk
inmate lost sight in one eye).

It is clear Plaintiff suffered a serious injuity the inmate attack. However, he fails t

show deliberate indifference this serious medicaleed as he receiveérbatment immediately

after the attack on October 30, 2015, and th@attnent was ongoing until Plaintiff's injuries

were resolved. To the extent Plaintiff arginreswas not diagnosed with a fractured jaw in

timely manner, the court finds tlaproximate three day delay dilagnosis to be negligent a

most. There is no evidence any prison officialn@dical staff intentionally withheld treatmentj;

in fact, he was examined immediately antestuled for a dental evaluation on November
2015 (the Monday after thettack). ECF No. 33-8. Plaifftwas again examined the day afte

the attack, and was able to open and closertduth with “only Bght discomfort.” Id. Two
8

e to

p—

I

D

t

2,

=




days later, Plaintiff was seen in the doctor’siclend referred to the dentist the same day. E

No. 33-9 at 7. The dentist ordered x-raysbe taken that afternoon, and Plaintiff was

transferred to Kirkland Correctional Institution fthvat purpose. The-pays revealed a right

CF

mandibular fracture. ECF No. 33-10. The oral surgeon was unable to see him until Thursday,

November 6, when Plaintiff was evaluatedlasurgery was undertaken on November 10. E

No. 33-12. After surgery, Plaintiff was provided whin medication, oral antibiotics, an oral

antiseptic, and two forms of ligdimeals. When Plaintiff complained of intestinal discomfort

following liquid meals, he was provided treatmenttfas discomfort and prescribed a soft di€
ECF No. 33-9.

In his response to Defendants’ motiorr feummary judgmentPlaintiff argues he
discussed his lactose intolerance with the dorm nurses on December 6, 2015, but the me
wasn't ordered until December 2Z5)15. ECF No. 41 & He contends hi®nly means to eat
was by cutting and mashing up food for an [sic] substantial amount of ting."at 7.

However, it is clear his concerns regarding his food were addressed when he complai

December 1: the medical note$leet the Boost and Ensure cadsstomach pain and diarrheg,

CF

—

dication

ned on

but his “roommate gets a soft diet and mashes up food for him to eat.” ECF No. 33-9 at 3-4. A

soft diet was ordered, and it was noted Plaimtifiitinued to “mash it up with a spoon like h
has been doing.”ld. at 4. Lactaid drops were alsodered — a message was sent to t
pharmacy for consideration, and the cafatevas notified about the new didd.

Based on these facts, the ddiimds no violation of Plaitiff's Eighth Amendment right
regarding deliberate indifferenc® serious medical needs. aRitiff received substantial

medical care regarding his fractured jaw, ang delay in diagnosis and/or treatment did n
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rise to the level of ddderate indifference. Defendants arétkad to summary judgment on this
claim.
c. Property Claims
Plaintiff objects to the Report’s conclusiomgarding his property claims. ECF No. 4

at 5. He notes he was unalibebe present durinthe packing of his property, and someor

should be “held responsible foretthoss of legal materidhat could have been used to possibly

vindicate Plaintiff’'s conviction[.]” Id. He also asserts he never received some of his pers
property that he was allowed to hddelie to year(s) of good behaviorld.

Plaintiff appears to have exhausted hisneistrative remedies regarding his 8§ 198
property claim. However, becsel South Carolina has an adequate post-deprivation remed
an alleged deprivation of propgrtPlaintiffs Due Process rightsere not violated even if a
correctional officer lost or mishandled gersonal property (which Defendants deniparratt
v. Taylor, 451 U.S. 527 (1981) (holding negligenfpdgations of propeyt do not violate Due
Process rights provided theatt makes available a meaninmigpost-deprivation remedy);
Hudson v. Palmer, 468 U.S. 517, 533 (1984) (applyifarratt to intentional deprivations of
property);see S.C. Code § 15-78-10, et. seq. (Southold@a Tort Claims Act (“SCTCA”))
(providing state law remedy for prape deprivation). To the exté Plaintiff claims to have
alleged a cause of action under the SCTCA, sudiaim must be aliged against the South
Carolina Department of Corrections (“SCDOCHpt the individual Defendants named in th
suit. Because Eleventh Amendnt immunity has not been abrogated in this federal co
Plaintiff must sue the SCDOC in state couiee Seinke v. South Carolina Dept. of Labor,

Licensing and Regulation, 520 S.E.2d 142, 152 (S.C. 1999) (“Theuth Carolina Tort Claims
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Act, which provides the exclusive remedy in tort against a Department, is a limited waiv
governmental immunity [in state calt); S.C. Code Ann. § 15-78-70.

Therefore, Plaintiff's 8§ 1983property claims are dismissed with prejudice. A
remaining state claims are dismissed without prejudice.

1. CONCLUSION

er of

1y

Having conducted ae novo review of the Report and underlying motion and related

memoranda, and having fully considered Pl#istiobjections, the court declines to adopt t
Report as to the 8§ 1983 non-property claimg, dnopts the Report as to the 8 1983 prope
claims and any state law claims. The caydnts summary judgment for Defendants on
merits of both the failure to protect and beliate indifference to medical needs clair
Defendants’ motion for summary jushgnt (ECF No. 33) is granted as to all federal claims,
they are dismissed with prejudice. Any remrag state law claims are dismissed withg
prejudice.
IT1SSO ORDERED.
s/Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
SeniotJnited StateDistrict Judge

Columbia, South Carolina
April 11, 2018

11

he
orty
the
ns.
and

ut




