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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

National Bank of Anguilla

(Private Banking and Trust) Ltd
Plaintiff, C.A. No.: 9:1%v-653PMD

V. ORDER

Robert Considineand Anne Considine,

N s = N s e N N N N

Defendants.

)

This matter isbefore the Courbn Defendants Robert and Anne Considingi®tion to

dismiss (ECF No. 12).For the reasons set forth herein, the Considinestiom is denied.

BACKGROUND/PROCEDURAL HISTORY

This action arises out ofi¢ Considineés acqusition of property on Anguilla. To finance
the property, the Considinemntered into #an agreement withPlaintiff National Bank of Anguilla
(Private Bank and Trust) Ltdbn March 2, 2007 National Bankaleges that the Considines
defaulted on the loan agreement fbimg to make the required paymengsd still owe almost
$200,000.00 undéits terms

The Considines also entered into an overdraft agreewidn National Bank on February
26, 2010 Under the terms of the overdraft agreement, Nati@asalk would continue to honor
charges against the Considineaccount up to $50,000.00.National Bank claims that the
Considinesalso defautted on the overdraft agreement awe almost $60,000.00 principal and
interest under theterms of thatagreement. Accordingly, National Bankbrings theinstant action

to recover the monethe Considinespurportedly owe
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The Considinediled a motion to dismisson May 1,National Bank respondeon May 19,
and the Considines repliesh May 26 Accordingly, this matter is now ripe for consideration.

DISCUSSION

.  Subject Matter Jurisdiction

First, the Considinesargue that this action should be dismissed becaus€dbg lacks
subject mattejurisdiction. The Court disagrees and concludbat it hasjurisdiction

“Federal courts are courts of limited jurisdictionKokkonenv. Guardian Life Ins. Co. of
Am., 511 U.S. 375, 377 (1994). Accordingly, it is presumed that a federal cdutdabject
matter jurisdiction, “and the burden of establishing tontrary rests upon the party asserting
jurisdiction” 1d. (citing McNutt v. Gen. Motors Acceptance Corp., 298 U.S. 178, 1883 (1936)).
District courts have original jurisdiction over cihdctions in which the amount in controversy
exceeds $75,000 and the dispute is between “citizens of afithtitizens or subjects of a foreign
state.” 28 U.S.C. 8§ 1332(a)(2). Section 1332(c)(1) elaborates on a foreign corporation’s
citizenship, statinghat “a corporation shall be deemed to be a cttinéevery State and foreign
state by which it has been incorporated and of the Stdteemn state wheré has is principal
place of business.”

The Considines are South Carolina citizenddowever, the Considines dispute National
BanKs assertion that & a citizen of Anguilla. National Bargtatesthat it is incorporated under
the Trust Companies ar@ffshore Banking Act of Anguilla, with its headqt&as “located at the
Conrad W. Fleming Corporate Buiding on St. Mary's Road in the yalenguilla.” (National
Bank’'s Resp. Opp;nEx. 1,Tacon Decl, ECF No.172,at2.) Athough the parties haveisad
the question of whether Anguillan law recognizes Natiddank’s incorporation in Anguilla, hé

Courtneed not answer the question to satisfy 8§ 1332’s jurisdidticatpuirements. National Bank



has introduced evidence that its principal placbushessis in Anguilla and the Considines have
not produced any contrary evidenc&@he Considinesare South Carolina citzen$yational Bank
is a citzen or subject of a foreign state, and the amountoritroversy exceeds $75,000.00.
Therefore, the Coufinds that there is jurisdiction under § 1332(a)(2).
Il.  Statute of Limitations

Next, the Considinesargue thatNational Banks claims are barred by South Carolna’s
statute of limitations. Most breach of contract actions in South Carolinasabgect to a thregear
statute of imitations. See S.C. Code Ann. § 15-3-530(1jlowever, section 153-530(1) contains
an exception fofan action upon a bond or other contract in writihgused ly a mortgage of real
property.” See S.C. Code Ann. 88 15-3-520(a), 530(1). Bach an actigna twentyyear statute
of imitations applies. S.C. Code Ann. § 15-3-520(a).

Without any discussion of the twenggar statute of limitations,hé Considines argue that
South Carolina’s thregear statute of imitations appleshey claim that because the defaults on
the loan agreement and the overdraft agreement redcuamore than three years before National
Bank commenced this action, those claimre barred. Unsurprisingly, National Bank disagrees
ard argues that Anguilla’s twekgear statute of imitationsipplies National Bank points out that
the loan agreement statésat “The Laws of Anguilld govern it. (Compl., Personal Loan
Agreement, ECF No. 12, at 5.) Additionally, whie the overdraft agreement does not contain a
choice of law provisionNational Bankargues thafnguillan law applies to that agreement as well
because #t agreement was made and executed in Anguildith minimal discussion,National
Bank claims that South Carolina’s statute of limitations is ingpple For the reasons stated
below; the Court finds that National Baskclaims are notbarredbecauseeither Anguilla’s twelve

year statute of imitations or Souftarolina’s twentyyear statute of limitations applies. The Court



need not undertake a choice of law analysis at this liecause National Bank’s claims are timely
under either a twelve or a twengar statute of limitations.

According to the declaratio of Eustella Fontainean Anguillan lawyer, National Bank
registered its mortgage against the Considines’ property anhvR3, 2007, and ‘{tlhe terms of
the mortgage are stipulated in the Personal Loaeehgent dated March 2, 2007.” (National
Bank’s Rep. Opp’'n, Ex. 2, ECF No. 17, at 2.) The Court concludes that because the loan
agreement is a contract in writihg that is secungda mortgageof real property—namely the
registered land charge noted in Exhibit 2A of NatioBahk’s response-South Cartna’s twenty
year statute of limitationsvould applyto the loan agreement the Court were to apply South
Carolina law Alternatively, if the Court were to apply Anguillalaw, Ms. Fontaine avers that
Anguilla’s twelveyear statute of imitations governs National Bankaingd pertaining to both
the loan and the overdraft agreement. Thus, NatBank’'s loan agreement iofais timely under
both South Carolina law and Anguillan law.

Although the Considines do not appear to have reepiagbe overdraft agreement for the
purpose of purchasing their Anguillan property, dwerdraft agreement contains almost identical
languag@ to the loan agreement regarding the collateralirieg the property. Just like the loan
agreement, the overdraft agreement is also securecttgrge on the Considines’ property, and
that separate charge is also noted in Exhibit 2A of NatiBank’sresponse. Thus, for the same
reasons discussed above, the Court concludesif thatvere to apply South Carolina law, the
twentyyear statute of limitationsvould also appt to the overdraft agreementAs mentioned
above, Ms. Fontaine’s declaration statthat under Anguillan law the twelyear statute of
imitations would also apply to National Bank's oveftdragreement claim. The Considines do

not contest Ms. Fontaine’s interpretation of the Afagui statute of imitations, arguing only that



SouthCarolina’s thregyear statute of limitations applies. The Court independently reviewed
the Anguillan statute of imitations and sees no reésaoubt Ms. Fontaine’s declaration. Thus,
the Court concludes that both of National Bankanwd are timly regardless of whether the Court
applies Anguillan or South Carolina law.

Although the Court does not doubt that the twemetgr statute of mitationsvould apply
if the Court applied South Carolina latihe Courtalso notesthat “in South Carolina, “here there
is any doubt as to which of two statutes of limitations apples,dboubt must be resolved in favor
of the longer period.”Wells Fargo Bank v. Carter, No. 9:14cw-127-SB, 2014 WL 11034776, at
*1 (D.S.C. July 22,2014) (quotin§tatev. Lifelns. Co. of Ga., 175 S.E.2d 203, 209 (S.C. 1970)).
1. Judicial Estoppel!

The Considines argue that National Bank is judyci@istopped from bringing these claims
becauset did not include themn the schedule of assets and liabilitigsfled with the United
States Bankruptcy Court for the Southern District efrNYorkin connection with its Chapter 11
bankruptcy proceedingUnder the doctrine of judicial estoppel,

if a party takes a particular posttion in one prog®e andsucceedsin maintaining

that position, he may not take a contrary position in a later prdioge“simply

because his interests have changed . . . espetialye to the prejudice of the

party who has acquiesced in the position formerly tddyehim.”

Inre Hanckel, No. 214-cw+2898RMG, 2015 WL 7251723, at *1 (D.S.C. Md0, 2015) (quoting
Penn. Nat. Mut. Cas. Ins. Co. v. Roberts, 668 F.3d 106, 117 (4th Cir. 2012)). “[T]he prior success
rule narrows the scope of judicial estoppel topbit at which the necessity pfotecting judicial
integrity outweighs the ramifications of that pdien upon the ltigant and the judicial system.’”

Id. (quoting Lowery v. Stovall, 92 F.3d 219, 224 (4th Cir. 1996)).

1. The Considinealso claim, without any analysis or citation to authotiyat National Bank is not the real party
in interest here. The Court disagrees. National Bdnknguilla (Private Banking and Trust) Limited is thetigy
listed on both the loan agreement ahd overdraft agreement.
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Here, judicial estoppel caot apply because National Bank has mocceeded in
maintaining the inconsistent position in bankruptcy court. Bo dbntrary, National Bank’s
bankruptcy proceedings are ongoing, and the batakrupourt has not yet confrmed a plan.
Therefore, judicial estoppebmot apply.

IV.  NoAuthority To Do Business In South Carolina

Next, the Considines argue that National Bank dabnog sutt in South Carolina because
it has no authority to transact business in Souttolifa See S.C. Code Ann. 88 33-1501, 102.
Assuming that statute applies, t@®nsidines have failed to establish the necessamgquisite
that National Bank is transacting business in SoutllBar Sibsection 3315-101(b)(1) clearly
states that maintaining, defending, or setting a proceeding dbesnstitute transacting &iness
in South Carolina. Thus, the fact that National Bamkdsthe Considines in the state where they
reside is not sufficient to constitute transactingitiess fothe purposes of section 385-102. As
for the underlying basis of this action, the €idnes appear to have reached into Anguilla to
obtain the loan at issue, rather than National Ba@ching into South Carolina. Accordingly,
viewing the allegations in the light most favoratie the plaintiff, the Court concludes that
National Bank wasot transacting business in South Carolina.

V.  Forum Non Conveniens

Finally, the Considinesclaim thatthis action should be dismissed under the doctrine of
forum non conveniens. The Court disagrees:The forumnon conveniens doctrine is a common
law doctrine now largely limited in federal cowtdases where the alternative forum for ltigating
the dispute is outside of the United StateSdmpania Naviera Joanna SA v. Koninklijke Boskalis
Westminster NV, 569 F.3d 189, 200 (4th Cir. 2009)-orum non conveniens applies when “the

chosen forum would establish . oppressiveness and vexation to a defendant out of all



proportion to plaintiffs convenience, or when the chosen forum [is] inappri@prbecause of
consideations affecting the coust own administration and legal probleins.ld. (Quoting Am
Dredging Co. v. Miller, 510 U.S. 443, 447-48 (1994)).

Granting a motion to dismiss fdorumnon conveniensrests in the discretion of the

district court exercised upon consideration of nuoereelevant factors, including

(1) the ease of access to sources of proof; (2) thalalil of compulsory process

for securing the attendance of unwiling withessg; the costs of obtaining the

attendance of withesses; (4) the abilty to view mesii (5) the general faciity and

cost of trying the case in the selected forum; @)dhe public interest, including

administrative dificulties, the local interest baving localized controversies

decided at home, and the interest of trying casesemme substantive law applies.
Id. Here, the Court concludes that fimeum non conveniens doctrine does not applyfFirst, and
most importantly, National Bank broughtitsagainst the Considines in their home state aftl$o
Carolina. That can hardly be described as oppeessi vexatious. Second, the Court does not
anticipate any difficulty in obtaing proof of these claimsat least two of the withesseghe
Considine—live in South Carolina, anthere does not appear to be a need to view theiggem
although the Court would welcome a vist to Anguill The parties have not introduced any
evidence as to the cost of trying the case in Alaguso the Court cannot vghi that factor. Thus,
the only factor favoringforum non conveniens dismissal is the interest of trying cases where the
substantive law applies and the local interest of palacalized controversies decided at home.

That factor alone compared to thetleer factors and to National Bank’s choice of then§idines’

home state as a forum insufficient to justify dismissal oforum non conveniens grounds.



CONCLUSION

For the foregoing reasons, the Considine®tion to dismiss DENIED.

AND IT ISSO ORDERED.

M%

PATRICK MICHAEL DiFrFy
United States District Judge

August 1, 2017
Charleston, South Carolina



