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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

Neil T. Washington, )

Civil Action No.:9:17cv-00757JMC
Plaintiff,

V. ORDER AND OPINION

Commissioner ofocial Security
Administration

Defendant.

)

This matter is before the coufr review of Magistrate Judge Bristow Marchant's
(“Magistrate Judge”) Report and Recommendation (“Report”) filed on May2018 (ECF No.
20). The Report addresses Plaintiff Neil T. WashingtgtPaintiff”) claim for disability benefits
and recommends that the couveversethe decision of the Commissioner of Social Security
Administration (“the Commissioner”)and remandthe action for further administrative
proceedings. (ECF N@O at 17.) For the reasostatedherein, the courA CCEPT S the Report,
REVERSES the decision of the Commissioner, aREMANDS the action for further
administrative proceedings.

I. FACTUAL AND PROCEDURAL BACKGROUND

The Report sets forth the relevant facts and legal standards which this coyntrates
herein without a full recitation. (ECF N&0.) As brief backgroundRlaintiff filed an application
for disabilitybenefits on February 7, 2014, anddgiplication wasleniednitially. (Id. at 1) After
a hearingwas held on July 22, 2015an administrative law judge (“ALJ”) determinedn
December 15, 2015hat Plaintiff had the residual functional capaci§RFC”) to perform

sedentary work as defined in 20 C.F.R. § 404.156{&F Na 102 at 27) More specifically,
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the ALJfound that Plaintiff couldwith additional limitations’frequently reach overhead and in
all directions with his left upper extremity; frequently handle with his Ugiber extremity;
occasionally climb ramps and stairs, kneel, crouch, and crawl; frequerdtyastd balance; and
never climb ladders and scaffold6ECF Na 20 at 10) Additionally, the ALJ found that Plaintiff
could “make simple workelated decisions ih regard to use of judgment and dealing with
changesn the work setting . . . .1d.) The ALJ denied Plaintiff's disability benefits on this basis
because Plaintiff was not disabled for purposes of the Social Securif§teciict”). (ECF No.
10-2 at 32.) Plaintiff's request forthe Appeals Council (“the Council”) to reviethe ALJ’'s
decisionwas deniedn December 15, 2015. (ECF No. atR.) Thus, the ALJ’s decisiohecame
the final decision of the Commission&toody v. Chater1995 WL 627714, at *1 (4th Cir. Oct.
26, 1995) (stating that an ALJ’s decision was the final decision of the Commissibeertie
Council denied a request for reviewigginbotham v. Barnhayé05 F.3d 332, 336 (5th Cir. 2005)
(holding that the Commissioner’s “final decision” includes when the Council denigsestdor
review).Plaintiff filed the insant action on March 20, 2017. (ECF No. 1.)

In the Report, the Magistraiudge concluded that the ALJ failed to comply with recent
precedent from the United States Court of Appeals for the Fourth Circuit. (ECF Nb12) a
Specifically, theReport notedhat the ALJ failed to consideand thereby impacting the RFC
determinabn, whether Plaintiff'slimitations in concentration, persistence, or pace impact his
ability to stay on task(ld. at 13-14.)On this basis, the Reparttimately recommended that the
courtreversethe decision of the Commissiongnd remand the action for further administrative
proceedings(ld. at17.)

The parties were apprised of their opportunity to file specific objections togerfRon

May 16, 2018. (d. at 18) On May 30, 2018,the Commissioneiiled an Objection to th&®eport



and argued that the ALJ “reasonably accounted” for Plaintiff's liroibatiin concentration,
persistene, or pace. (ECF No. 22 at 2preover, the Commissioner maintains that the ALJ’'s
decision was based on substantial evidendea( 3.) The Comissionerurges theourt to reject
the Magistrate Judge’s Report and affirm the ALJ’s decigldnat4.)
1. STANDARD OF REVIEW

The Magistrate Judge’s Report is mgdesuant t28 U.S.C. § 636(b)(1) and Local Civil
Rule 73.02 for the District of South @dina. The Magistrate Judge only makes a recommendation
to this court, and the recommendation has no presumptive wSightMathews v. Wehet23
U.S. 261, 270-71 (1976 heresponsibility to make a final determination remains with the court.
Id. at 271. As such, the court is charged with makiaghovadetermination®f those portions of
the Reporto which specific objections are ma&ee28 U.S.C. § 636(b)(1xee alsd-ed. R. Civ.
P. 72(b)(3).Thus the court may accept, reject, or modify, in whole or in part, the Magistrate
Judge’s recommendation or recommit the matter with instructions. 28 U.S.C. § 636(b)(1)

The Act provides that “[t]he findings of the Commissioner of Social Seasity any fact,
if supported by substantial evidence, shall be conclusive . ...” 42 U.S.C. § ¥0big)the court
is freeto conduct ale novareview of the Report, the court’s review of the Commissioner’s final
decision is “limited to determining whether the findirrge supported by substantial evidence and
whether the correct law was applietalls v. Barnhart296 F.3d 287, 290 (4th Cir. 2002) (citing
Hays v. Sullivan907 F.2d 1453, 1456 (4th Cir. 199Byeston v. Heckler769 F.2d 988, 990 (4th
Cir. 1985)). “Sibstantial evidence has been defined innumerable times as more than a dxintilla,
less than a preponderanc&dhomas v. Celebrezz831 F.2d 541, 543 (4th Cir. 1964). When
assessing whether the ALJ possessed substantial evidence, the court maywegh“cenflicting

evidence, make credibility determinations, or substitute [its] judgment for thatheof



[Commissiongl” Mastro v. Apfel270 F.3d 171, 176 (4th Cir. 2001) (quoti@pig v. Chater 76
F.3d 585, 589 (4th Cir. 1996)). As such, the courasked with a “specific and narrow” review
under the ActBlalock v. Richardsam83 F.2d 773, 775 (4th Cir. 1972).

[11. DISCUSSION

An ALJ “does not account ‘for a claimant’s limitations in concentration, persist[or]
pace by restricting the hypotheticalastion to simple, routine tasks or unskilled workfascio
v. Colvin 780 F.3d 632, 638 (4th Cir. 2015) (quotWinschel v. Comm’r of Soc. Se@31 F.38l
1176, 1180 (11th Cir. 2011)). If an ALJ fails to explain why a claimant’s limitation in
concentratn, persistence, or pace is excluded from a hypothetical question to a vocational expert
then a court is required to remand the case for additional administrative prgesettifhe
Fourth Circuit explained that “the ability to perform simple tasks differs framatility to stay
on task’ Id. Thus, when an ALJ fails to account for all of a claimant’s impairments in a
hypothetical question, “the vocational expert’s testimony is not ‘substantgg¢nce’ and cannot
support the ALJ’s conclusion that [a claimant] could perform significant numbeob®inthe
national economy.Winschel 631 F.3d at 1181.

The Commissioner argues that “[tlhe ALJ reasonably accounted for Plainttierate
limitation in maintaiing concentration, persistence, or pace . . ..” (ECF No. 22 at 2.) However,
whether the ALJ “reasonably accounted” for Plaintiff’s limitations in eot@tion, persistence,
or pace is not the proper inquisypderMascia UnderMascig an ALJ is required tepecifically
accountfor a claimarnis limitations in concentration, persistence, or paahin a hypothetical

questiorwhen they do nagxplicitly rejecttheimpact of the limitations on work780 F.3d at 638.

! As notedin the Report, th&lasciodecision was decided a few months before the ALJ’s questions
in the instant case. (ECF No. 20 at 18dvertheless, the court adheres to the gemelalthat
judicial precedent is applied retroactivelgd appliesMascioto this caseCash v. Califanp62L

4



As such, the court will examine the ALJ’s hypothetical questiooutPlaintiff's limitationsto
determine whether they were accounted for in the assessment of PldR#id's

In the hearing on July 22, 2015, the ALJ posed the following hypothetical question, afte
addressingplaintiff’'s physical limitations, to the vocational expert:

I'd ask you to further assume that this individual would be limited to performing

simple and routine tasks. The use of judgment would be limited to simple work

related decisions. Dealing with changes in the work setting would be limited to

simple wok related decisions, and time off task, for this hypothetical individual,

could be accommodated by normal breaks. Now, the individual could not return to

their past work based on the skill levels as wethasexertional levels. Correct?
(ECF No. 102 at 9394.) The ALJ found that Plaintiff was moderately limited in his ability to
maintain concentration, persistence, or pace. (ECF N@. dt026.) However, the ALJ failed to
include Plaintiff'smoderatdimitationsin the hypothetical quasin posed to the vocational expert.
(ECF No. 162 at 9394) Additionally, the ALJ never mentioned Plaintiff’s limitations during
subsequent questions to the vocational expert. (ECF N&. at094105.) Mascio specifically
requires an ALJ to include elaimant’s concentration, persistence, or pace limoita in a
hypothetical questiominlessthe ALJ explainshow the limitations do roimpact a claimant’s
ability to work 780 F.3dat 638. In the instant case, it is apparent that the ALJ failed to comply
with Masciobecause the ALJ never mentioned anything about Plaintiff's moderateitmstan
concentration, persistence, or paceairhypothetical question. (ECF No. -P0at 93105.)

Moreover, the ALJ dichot address whethd?laintiff s moderate limitébns affect his ability to

work. (Id. at 2731.) Therefore, the ALJ’s dedmn, including that of Plaintiff's RFCwas not

F.2d 626, 632 (4th Cir. 1980) (holding that the Secretary of Health, Education, and Welfare failed
to avoid the generalle that “judicial decisions are to have retroactive effect”). The Commissioner
has not contested thetroactivityof theMasciodecision
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justified by substantial evidence, and the court is required to remand the axctiturtfier
administrative proceedingslascig 780 F.3d at 638.

Plaintiff presented additionarguments againgte ALJ’sinitial decision. (ECF No. 17 at
16-31.) The court need not consider these arguments because the ALJ will have amibppmrt
reconsider thentiredecision anavill reexaminghe evidence inotality during ade novareview.
Fleeger v. BerryhillNo. 16318, 2017 WL 143193, at *4 n.3 (W.D. Pa. Apr. 24, 2017) (declining
to consider an additional argent by a claimant because the claimant's RFC would be
reconsiderede novdoy an ALJ); Astuto v.Colvin, 16:CV-1870 (PKC), 2017 WL 4326508, at *8
n.7 (E.D.N.Y. Sept. 28, 2017) (declining to consider an additional argument by a claimanébecaus
the action would be considerdd novaoy anALJ). Thus, the court need not issue findings about
Plaintiff's additional arguments because the ALJ will oversee new administpateeedings.

V. CONCLUSION

After a thorough review dhe Commissioner'®bjection(ECF No.22)and the Magistrate
Judge’s Report (ECF No.20), the court ACCEPTS the Magistrate Judge’s Report and
Recommendatio(ECF No. ), REVERSESthe decision of the Commissioner of Social Security
Administration andREM ANDS the action for further administrative proceedings.

IT 1SSO ORDERED.

United States District Judge

September 42018
Columbia, South Carolina



