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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

FILED
ｍｾｒ＠

NORTHERN DIVISION

TIM STOUT,

\ 3 ?.0\7

ｾ＠

1: 16-CV -01026-CBK

Petitioner,
vs.
UNITED STATES OF AMERICA,
Respondent.

ORDER DENYING MOTION TO
VACATE
AND
ORDER DENYING
CERTIFICATE OF APPEALABILITY

'

I
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Petitioner pleaded guilty to conspiracy to distribute a controlled substance. He was
sentenced on September 17, 2012, to 151 months imprisonment.
Petitioner filed a motion to vacate, set aside, or correct sentence pursuant to 28 U.S.C.
§ 2255. He contends that he is entitled to relief under Johnson v. United States,_ U.S._,

135 S.Ct. 2551, 192 L.Ed.2d 569 (2015), wherein the United States Supreme Court struck down
as unconstitutionally vague the so-called residual clause of the Armed Career Criminal Act , 18
U.S.C. § 924(e)(2)(B)(ii). Johnson was made retroactive to cases on collateral review by the
Supreme Court in Welch v. United States,_ U.S._, 136 S.Ct. 1257, 194 L.Ed.2d 387
(2016).
Petitioner's crime of conviction was not for an 18 U.S.C. § 922(g) offense and he was not
subject to the mandatory minimum 15 year sentence provision of ACCA. The rule announced in
Johnson v. United States does not afford petitioner any relief. Petitioner's guideline range was,
however, calculated pursuant to the Career Offender guideline, § 4B 1.1, which applies to a
defendant who, inter alia, "has at least two prior felony convictions of either a crime of violence
or a controlled substance offense." U.S.S.G. § 4B l. l(a). The definition of the guideline term
"crime of violence" is identical to the provisions of ACCA U.S.S.G. § 4Bl.2(a).
The United States Supreme Court granted certiorari in Beckles v. United States, No. 158544 to consider whether the residual clause of the Career Offender guideline, § 4B 1.1, is also
constitutionally infirm. This action was stayed pending an opinion by the United States Supreme
Court in Beckles v. United States.
The United States Supreme Court has issued its opinion in Beckles v. United Sates, 2017
WL 855781 (March 6, 2017). The Supreme Court held that the guidelines are discretionary only

Dockets.Justia.com

and are not subject to a vagueness challenge under the Due Process Clause. Johnson's ruling
that the definition of crime of violence in the residual clause of the ACCA is unconstitutionally
vague does not apply to the identical definition of crime of violence in the Career Offender
guideline.
Now, therefore,

IT IS ORDERED that the motion to vacate, set aside, or correct sentence is denied.
TO THE UNITED STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT:
Petitioner filed a petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2255
challenging the application of the Career Offender guideline to his sentence, contending that the
guideline is void for vagueness under Johnson v. United States,_ U.S._, 135 S.Ct. 2551,
192 L.Ed.2d 569 (2015). The United States Supreme Court has held in Beckles v. United Sates,
2017 WL 855781 (March 6, 2017), that the Career Offender guideline is not void for vagueness.
Pursuant to 28 U.S.C. § 2253, a certificate of appealability may issue only if the applicant
has made a substantial showing of the denial of a constitutional right. Petitioner did not and has
not made a substantial showing of the denial of a constitutional right.

IT IS HEREBY CERTIFIED that there does not exist probable cause of an appealable
issue with respect to the Court's order denying petitioner's motion to vacate, set aside, or correct
his sentence. This in no way hampers the petitioner's ability to request issuance of the certificate
by a circuit judge pursuant to Fed. R. App. P. 22.
DATED this }J2:fiay of March, 2017.
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BY THE COURT:

MANN

CHARLEsi.KO
United States District Judge
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