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Defendants.
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vs.
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DIESEL MACHINERY, INC.,
a SouthDakotaCorporation,

THE MANITOWOC CRANE GROUP,
aWisconsinCorporation;
THE MANITOWOC COMPANY, INC.,
a WisconsinCorporation;
MANITOWOC CRANES,INC.,
a WisconsinCorporation;
GROVE U.S., LLC,
a DelawareLimited Liability Company;
NATIONAL CRANE CORPORATION,
a DelawareCorporation;
DEUTSCHEGROVE GMBH,
a GermanLimited Liability Company;
POTAIN SAS,
a FrenchLimited Liability Company;

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

Pendingbeforethe Court is Defendants'Motion for Leaveto Amend AnswerandAssert

Counterclaim(doc.32). Plaintiffdoesnotopposetheamendmentof theAnswerbutdoesresistany

amendmentassertinga counterclaim.

BACKGROUND

A review of the file indicatesPlaintiff DieselMachinery,Inc. ("OM I") filed this breachof

contractactiontwo daysafter receiving90 daysadvancenoticeby GroveUS, LLC ("Grove") and

DeutscheGrove GMBH ("GMK") of their intent to terminatethe Distributor Salesand Service

Agreementwith DMI (doc. 1). Terminationwas to occur90 daysfollowing DMl's receiptof the

termination notice, or on September15, 2009 (doc. 34). Defendantsfiled their Answer on

September8, 2009(doc. 19). ThatsamedayGroveandGMK providednoticeto DMI withdrawing
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the noticeoftennination(doc. 34, ex. B). By letterdatedOctober7,2009,DMI respondedthat it

consideredthe withdrawalof the noticeoftenninationa "legal maneuver"(doc. 34, ex. C).

ThepartiesmediatedthecaseonNovember19,2009,with MagistrateJudgeJolmSimkobut

were unable to resolve the dispute. They filed their Rule 52 Report (doc. 28) and a Rule 16

SchedulingOrderwas enteredon January8, 2010(doc. 30). The schedulingorderprovides"the

partiesshall haveuntil February5, 2010, to move to join additional partiesand to amendthe

pleadings." The pendingmotion was filed on February5, 2010. Defendantsseek to asserta

counterclaimagainstDMI for breachof contractfor its refusalto perfonnunderthe contract.

DISCUSSION

AlthoughDefendantsdo not haveanautomaticright to amendtheir answer,FederalRuleof

Civil Procedure15(a)declaresthatleaveto amendshouldbefreelygiven"whenjusticesorequires."

Fed.R.Civ.P.15(a)(2). "Given the courts' liberal viewpoint towards leave to amend,it should

nonnallybegrantedabsentgoodreasonfor adenial." Popp Telcom v. American Sharecom, Inc., 210

F.3d928,943 (8th Cir. 2000). "A district courtappropriatelydeniesthemovantleaveto amendif

therearecompellingreasonssuchasunduedelay,badfaith, or dilatorymotive, repeatedfailure to

curedeficienciesby amendmentspreviouslyallowed,undueprejudiceto thenon-movingparty,or

futility of theamendment."Sherman v. Winco Fireworks, Inc., 532 F.3d 709,715 (8th Cir. 2008)

(internalquotationsandcitationsomitted).

Plaintiff contendsDefendants"saton" their counterclaimfor four monthswithout asserting

it. Delay in moving to amenda pleadingis insufficient by itself to deny leave to amend. See

Bediako v. Stein Mart, Inc., 354F.3d835,841 (8th Cir. 2004);Dennis v. Dillard Dept. Stores, Inc.,

207 F.3d 523, 525 (8th Cir. 2000). "Rather,the party opposingthe motion mustshow it will be

unfairly prejudiced." Dennis, 207 F.3d at 525. Plaintiff doesnot claim it will be prejudicedif

Defendantsareallowed to assertthe counterclaim. Furthennore,Defendantsfiled the motion to

amendwithin the time providedto do so in this Court'sschedulingorder.
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Plaintiff asserts that the counterclaim should not be allowed becauseDefendants

"stonewalled"discovery and attemptedto coercePlaintiff into stipulating to "an overbearing

protectiveorder." The Court will not deny leave to amendand assertthe counterclaimbasedon

theserepresentationsby counselfor Plaintiffs. Accordingly,

IT IS ORDERED:

I. That Defendants'Motion for Leave to Amend Answer and Assert
Counterclaim(doc. 32) is GRANTED.

2. That Defendants shall file the Amended Answer to Complaint and
Counterclaimwith the Clerk without highlighting or redlining within 5
businessdays.

Datedthis2'! day of June,2010.

BY THE COURT:

･ｰｾｾｾｾ
United StatesDistrict Judge

ATTEST:

ｊｏｾｾｓＬｃｌｅｒｋ

By Jo;sv=-
Deputy
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