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UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION
ANDREW GREGORY SPOTTED ELK, o . 4:17-CV-04097-LLP
Plaintiff,
VS. : , , ORDER GRANTING DEFENDANT”® S
T MOTION FOR SUMMARY JUDGMENT -
TAYLOR YOST,
Defendant.

: Plarintiff, Andrew Gr_egory Spotted ‘Elk,A filed this pro se Jawsuit pursuant to 42 U.S.C.
§ 1983_. Défendant Taylor T(ost filed a rnotion‘for_ summary judgment (Docket 14) arguing that '
summary judgment should be- granted based on qualjiﬁed‘ immunityT Spotted Elk did not re‘sp‘ond
to the defendant’s motion for summary judgment. Having consIdered the writton record in this ,
- case and for t_ho reasons set forth below, the defendant’s motion for summary jirdgment is granted
bnsed upon qualified immunity. -
- FACTUAL' BAGKGROUND
The local r'uleijor this district require that the moving party on a motion for summary -
judgment snbmit a statement of ther 'materiél facts as to which it contends there is no gonuine issue
to be tried. D.S.D. CIv. LR 5 6.-1(A). Tho opposing party- 1s required to respond to each numbered
paragraph in the movmg party s statement of material facts, and to 1dent1fy any materlal facts as to
which it contends there exists a genulne materlal issue to be tr1ed D.S.D. CIV. LR 56. l(B) All
material facts set forth in the moving party's statement of rnaterlal facts are deemed adm1tted if not

controverted by the statement required to be served by the party opposing summary judgment.
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N -D:S. D CIV. LR 56. 1(D) see also. On T arget Sportzng Goods, Inc V. Attorney General of the -
Unzted States 472 F. 3d 572 574 (8th C1r 2007) see. also- Northwest Bank & Trust Co v: First
) Illlnots Nat’l Bank 354 F.3d 721 724—25 (8th Cir. 2003) (holdmg 1t was not an abuse of discretion -
to deem that plalntlff had adm1tted all of defendants' statements of matenal factsas a sanction. for’ :
" noncompliance w1th local surmmary Judgment rules). Such rules are properly intended ¢ to. pre'vent
a district court from engagmg in the. proverblal search for a needle in the haystack ” Libel v.
Adventure Lands of Amerzca Inc. 482 F. 3d 1028 1032 (8th Cir. 2007) (dlscussmg a 51m11ar Jowa
Local Rule); see also Huckzns V. Hollzngs,w"orth,’ 138 F.e_d. Appx. 860; 862 (8th Cir. 2005) -
(affirming di strict coul't's appili‘cationiof D.S.D. CIV LR\Sw 6;11:."‘even tho_ugh those rutes preyented |
it from COnsidering some facts i'mproperlyalle:ged by. :tPlaintiffs] _that might haye ‘been relevant to
the summary Judgment motlon ). ‘M | |
: “Although pro se pleadmgs are to be construed hberally, pro se 11t1gants are not excused
from fa111ng to comply W1th substantlve and procedural law.” Burgs v. Sissel, 745 F.2d 526 528 -
(8th CII‘ 1984) (c1t1ng Faretta v: Callfornza 422 U S. 806 834 35n. 46 (1975)) Addrtlonally,
- district court has no obligation to “plumb the record in order to find a genulne issue of materlal
fact.” Barge-v. Anheuser—Busch Inc 87 F. 3d 256, 260 (8th C1r 1996) Nor is the court “requlred :
-to speculate on Wthh portlon of the record the nonmoving party relies, nor is it obhgated to wade
through | and search the’entlre record for some specrﬁc facts that m1ght support the nonmovmg
party's c1a1m ”? Id Summary Judgrnent could be granted Wlthout further analys1s because a party‘ |
opposmg summary Judgment “may not rest upon the mere allegatlons or denials of hlS pleadmg,
~ but. ‘. . must set forth specific facts':showmg that there isa genulne issue for trial.” FED.R;CIV.P.
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Yost ﬁled a Statement of Undlsputed Facts (Docket 20) along w1th supportlng afﬁdav1ts

and exh1b1ts The undlsputed facts are rec1ted below:

1.

Plamtlff Andrew Gregory Spotted Elk 1s an 1nmate currently mcarcerated at ‘the South _l

Dakota State Pemtent1ary (SDSP) in SlOllX Falls South Dakota Docket latl; Docket 5at

21. Spotted Elk on or about July 25 2014 plead gullty to Aggravated Assault in v1olat1ony

of SDCL 22- 18 1(2) Spoz‘ted Elk V. Adams 2018 WL 1462229 at *2 (D: S. D) He Was

thereafter sentenced ‘on- or about December 10 2014 to- serve fifteen (15) years in the o

| SDSP *Id

Spotted Elk 1mt1ated the present lawsu1t on or about July 26 2017 Docket 1. As noted by :

the Court in 1ts Order dated August 30, 2017 Spotted Elk “ra1ses cla1ms of excess1ve force

by an ofﬁcer and hate crime.” Docket 5 at 22 Docket 1 at 4 5.

. The Court, as 1nd1cated in the above Order undertook to screen Spotted EIk’s Complamt '

- pursuant to-'28 U. S C. §, 191'5A :,DocketzS at 21 As. for Spotted Elk’»s claim of an alleged

- “hate crimie,” the Court found that he “has not 1dent1f1ed a legal bas1s for a hatecrime cause
Cof actlon other than the E1ghth Amendment ? Docket 5 at 25
. The Court citing to “Frzson v. Zebro 339 F. 3d 994, 999. (8th Cir. 2003) stated that “it is

well settl_ed that cnmrnal statutes will rarely survive § 1983 analys1s.” Docket 5 at 25.

Spotted Elk’s claim for an all_ege_d hate crime was therefore dismrissed pursuant to
28 USC ?§§ l9lSA(b)(l) and 'l 915 (e)(2)(l3)(l) for failure to state a claim» on whl‘ch r;élief ‘.
may be granted Id at 26 | o | |

It was sa1d however that “Spotted Elk has pleaded sufﬁ01ent facts to show that Taylor

Yost may have apphed force that was malrclously meant to cause harm ”1d. at25. Spotted

‘Elk’s ,excessrv_e force clalm was thus found to-survive screemng;under 28 U.S.C. § 1915A. '




“10.

Defendant Ydst’é Statement of Undisputed Material Facts, will therefore be limited or
confined to the allegations by Spotted Elk that Yést “applied force that was maliciously
meant to cause harm.” Docket 5 at 25.> - | |

There has been no showing, however, by Spotted Elk that Defendant Yost,‘ or any of the
other Officers forthat matter, in respc;nding to the incident taking place at the,Soufh Dakota
State Penitentiary (SDSP) on ‘August 6, 2016, resorted to excessive physical force in
violation of the 8th Amendment. Docket 17 q 5; Dbcket 18 9 6; Docket 19 5 ; Exhibits-1-
0. - v :

The record Wﬂl,reﬂect that Spotted Elk’s “own conduct made it ﬁec‘essary for pﬁson;
officials to forcefu]ly ré.strain_him.”-DQcket 17 g 6; Docket 18 q 12; Ddck_et 19 ﬂ 11;
Exhibits 1-5. Spotted Elk, rablthefthan‘ simply comply with the directives;that weré given,
elected to‘actively fesist the Officers” efforts to subdue him once they éntered his holding.
cell. | | |

The record reflects thét, at approximately 1:00 p.m. ‘on» August 6, 2016, Spottéd Elk_Was
observed having ‘fkickédi ;rhe h@lding ceil door.” Docket 1.7'11 9; Docket 18 4 8; Exhibit L.
He was also shouting various oﬁscenitigs. Docket 179 9; Docket 18 8.

Tﬁe_: record reflects that Spotted Elk had been pleiced in a holding cell after he was alleged,

in a Diséiplinary Report dated August 6, 2016, to have committed Prohibited Act M-5.1

Exhibit 2. Said rule prohibits an inmate from .engaging in “Unsolicited contact with, or in

reference to, any non-inmate notes, l'ette‘rs, messages, suggestive remarks or gestures,

inappropriate touching or seeking out personal information.” /d.

1 Yost gif;es the affidavit of Hannon in his statément of undisputed fact. Yost failed to file any such affidavit. Thus, -
the court does not review nor rely upon Yost’s citation to the Hannon affidavit.
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1.

12.

13.

14.

15.

The above Disciplinary Report was based on an Informational Report “from CBM Cheryl

that Inmate Spotted Elk had touched CBM Che;yi iﬁappropriately_.?’ Exhibit 2. As iﬁdicai;ed |
in said Informatiorial.Report, Spotted Elk “gr.abbbe‘d my (CBM Cheryl) bottom four ﬁmes.”
Exhibit 3. | |
According to said Report, “it was a gfab, pinch asl (CBM Chery‘fl) would walk thru an ai‘éa
Inmate Spotted Elk is in.” Since Sbétted Elk “isnot aflOWed to téuch staff,” he was “fired
from the kitchen.” Exhibit 3. | _
Officers Yost and Boysen, having obsewed hié behavidr inside fhe hoiding cell, directed l
Spotted Elk to stop', but he elected to ignore thése directives. Doéket 179 14; Docket 18 -
9 12. Spotted Elk, therefore, i¢ft the officers no altérnaﬁ_\{é but to enté,r the' holdirig dell in
an attempt to restrain h1m Docket 179 14, Docket 18 9 16. |

His behavior/was clearly in violation of the numerous Institutional Rules in place at the-

SDSP which strictly prohibit an inmate from engaging in conduct that .“_di_srupté or

interferes with the security or good order of the prison.” Doéket 17 9 15; Docket 18 § 5;

Docket 19 .15; Exhibits 1, 4-5.

Any yelling or screaming by an inmate, élong with bahgih'g on his.cell door, is deemed or
considered tobea “disturbance” since it can easily disturb/anndy dther inmates. Docket 17
9 16; Dockét 18 4 18; Docket 19 § 16. It can also often incite those other inmates to jcﬁn in

similar behavior, thereby further adding to the commotion and disturbance. Docket 179 16;

. Docket 18  18; Docket 19 q 16. -

- 16.

Moreover, the noise levei generated as a result of the cpntiriued;yelling and ban’ging-_onicell,

doors creates an obvious_.security risk since it can make it difficult for Officers o hear othér




17.

18

inmates who may be i need of some type of assistance. Docket 17 4 17; Docket 18 19; .

Docket 19 q 17.

In addition to disrupting the “good order and security” of the prison, an inmate engaging

in such behavior can also present a risk of hami_ to himself. In t_ﬁe instant case, the Officers

were concerned that Spoﬁed Elk,»fin continuing to kick the door of his holding cell, might

possibly injure or break his foot. Docket 17 49 18-19; Docket 18 §920-21; Docket 19 18- -

19.

If not restrained and allowed instead to continue to engage in such self-injurious behavior,

it ‘wasw believed that Spotted Elk 'could,irijure.his hand/foot by-kiéking or punching his cell

: dqof. Docket 17 § 19; Docket 18 § 21; Docket 19 § 19. rThe decision was therefore made

19.

20.

_to also restfaih Spotted Elk for his own safety.

Upon entering the 'holding cell, the Officers were “attempting to move Inmate Spotted Elk -

... from the Afﬂbo_r holding cell to-Section 6 of A—ﬂoo_r."’A Docket 17 9 20; Exhibits 4-5.

Spotted Elk, however, “becamé combative.” A- review of the reclor-d reflects that

- “Immediately after opening the holding' cell, the inmate attempted to kiék at SCO Boysen.” -

21.

22,

Docket 17 9 21; Docket 18 §9; Docket 19 1 7; Exhibits 4-5. -

At that time, the Officers “went hands on to prevent any further attempts of staff assault.”

Yost “took control ‘of the inmate’s torso and delivered a knee strike directed toward his

shoulder.” Docket 17 §21; Docket 18 § 10; Docket 19§ 8-9; Exhibits 4-5.

Officer Yost also “pushed him [Spotted Elk] down to face the bench to prevent him from
spitting.” SCO Boysen, meanwhilé,-“secured his [Spotted Elk’s] legs with restraints.”

Docket 17 §22; Docket 18 § 11; Docket 19 § 10; Exhibits 1, 4-5.




- 23,

24.

25

Spotte>d Elk was later charged with having comnﬁﬁed_ Prohibi‘;ed Act M-6 which prohibits
any inmate varom engaging in “Conduct the;t disrupfs or interferes with the security or good |
order of the institution or interferes with a staff m@_mber during pérfonnance of his/her
duties whiéh clearly poses a t_h_reat fo thersafety of staff or othér inmates.’; Docket 17 9§ 24;
Docket 18 1] 17; Docket 19 9 20; Exhibit 4. | '

Spotted Elk was then later “mbvéd to Section 6” of the A-ﬂoof.” It was at that time that he

“threatened to rape [Yo,stx’ s] sister or mother.” ]-Docketr 17 9 25; Docket 19 § 21; Exhibit 5.

. Based ‘on said threats; Spotted Elk was charged with violating Prohibited Act M-4. That -

Rule prohibits an inmate from ‘“Threater'ling any non-inmate with bodily harm or with any

. offense againSt hi“s_/her person, his/her family or his/her property.” Docket 17 926; Docket .

26.

19 9 22; Exhibit 5.

As noted by Spot’_[ed EIk, his “injuries” were later “photographed and documented by the

_ ‘ Dept..of Healtrh.”"Ddcvket lat4. Copieé of the photographs in question have been provided

27.

to the Court in,’su_ppoirt of Defendant’s Motion for Summary Judgment. Exhibits.7-9.

A review of his medical records reflects that Spotted Elk was seen by Health Services at

~~ the SDSP on August 6, 2016 and “assessed following a use of force.” Docket 16 § 5;

- Exhibit 6.

- 28.

At that time, he was said to have a “bi’uisé/bump to the left cheekbone area: Slight AsWelling '

of the left cheekbone area.” Docket 16 1]‘ 5; Exhibit 6. Although Spotted Elk also had a

“wound to the right shin,” the record reflects that there was “no active bleeding. No

. swelling. No drainage noted.” Docket 16 § 6; Exhibit 6.




© 29. Health _Serviee‘s mfonned Spotted Elk that they “will continue to monitor.” Docket 16 q18; -

Exhibit 6. He was ‘the'refOre,r for the next several dayé, continually observed by Health

Serviees(_while in the Segregutiou Unit. «

30 As. reflected rinVSp‘otted Elk’s medical records, there. were “No Concerns.” Docket 16 4 8;

EXhibits 10-13. At no time did Spotted Elk indicate td Héalth Seryices thatt; he wets in need' :

in furt_her medical_ att'ention"as a result ef' the ineident taking place en August 6, _2018.v

Docket 16 9 9. ‘ |

Legat ‘Standa’rd :

Summary judgment 1s appropriate if the m’dv,ant“‘showé, that there ts no genuine dispute as
to any material fact and the meyant is entitled te judgment asa matter of law.” FED. R. CIV. 'P.
56(a). The moving~iparty can meet this burden by presenting-,evidence that thete is no d.isputeof
material fact or by showing Vthat the uoumoviug party'has not presented euidence to support-an- -
element of its case on which it bears tlte ultimate burden of proof. Celotex Corp. v. Catrett, 477 |
U.S. 317, 32223 ‘(198‘6). To avvo-id Sumtnary judgment, “[t]he noumoving party may not rest on . A
mere allegettions or denials, but must demonsttate on the reeord the existeuce of speeiﬁe facts
which create a genuine issue for trial.” Mosley v. City of Northwoods, 415 F.3d 908, 910 (Sth;Cir.
2005) (quotati‘on omitted).

The underlying ~eubstanttve~1aw" ideutiﬁes which facts are “material” for'purpeses ‘of a
motion for summary judgment. Anderson v. Liberty Lobby, Inc., 477U.S. 242, 248 (1986). “Only
dtsputes over facts that might affect the out'come of the suit under the governing law will pr_o,peﬂy
preclude the entry of summary judgtrlent. Ftlctual disputes that ate irrelevant bt -unneeessary; will
4 ‘not be cour‘lted.”\ d (eiting 9A Charles Alan Wright et al., Federal Prdcttce and Pr,ocedure,‘ '

§ 2725, at 93-95 (3d ed. 1983)). “[T]he mere existence of soiﬁe alleged factual dispute between




ihé p"artries\ will not defear an otherwise properly supported motion for summary judgment; the
requirement is rhat there be‘ne genuine iesue of material fact.” Id. at 247—4"8; |
‘. Prisoners who preceed I‘-)I‘O4 4se are entitled, to the benefit of liberal construction at the . |
pleading stage. Quam-v. Minnehaha Cty. Jail, 821 F.2d 522, 522 (8rh Cir. -1987). Nonetheless, the
: Summary.judgment standard set‘forrh in Rule}_36 of the .Feder'a.lRules of Civil Procedure remains
applicable to prisonere proceeding pro se. Id. The disrrict court is not required to “plumb the record -
in order to find a‘gem‘iine issue or material fact."’ Barge v. Anheuser—Busch, Inc., 87 F.3d 256, 260
(8th Cir. 1996). Courts muet remain sensitive, however, “to the sr)ecial problems faced by pris_on'ersj -
aftempting to proceed pro se in Vindicatmg their censtituti_onal rights,-and [the inghth Circuit does]
not approve summary dismissel of rsuc_h,pre se claims without regard for these special preblems_’4
Nickeﬁs v. White, 16'22 F.2d §67, 971 (Sth Cir.l 1986). “Whex- dealing with summary judgment
procedures the techm'cal rigor._is irlappropriate where . . ;. uninformed prisoners are involved.” Ross
V. Fra;rzen, 777 F.2d 1216, 1219 (7th Cir. 1985).
| DISCUSSION
1. | Official Capacity - |
Spetted Elk srled Yost in his Qfﬁciai capacity. As the Supreme Court has stated, “a suit
agéinst a stare‘ _ofﬁcial in hlS or her official capacity is not a suit against"the official but ratherisa
suit against the ofﬁcial's office.” Will 2 Mieh: Dep’t of State on\‘lice‘, ‘49-1 U.S.58,71 ‘(»1 989) (citing
Brandon v, Holf, 469 U.S.‘\‘464, 471 (1985)). Thus, it is a suit against the state itself. While “s]
1»'983’:provides a federai forum to 'remedy many deprivations of cirfrl'liberties it does not provide
~ a federal ferum» fer- liﬁgants.Who eeek a remedy agamst a‘Statelfor *alleged 'depri_vatiens of civil
, _'liber’ries.” Id at 66. The Eleveeth Amendment generally acts asra‘bar to suits agairrst a state for »

money damages unless the state has waived its sovereign immunity. /4. Because Spotted Elk has




sued Yost in his official capacity, Spotted Elk has asserted a claim for money damages against the
state of South Dakota. The state of South Dakota has not Waived its sovereign 1mmumty Thus, to |
the extent Spotted Elk seeks to_hold ‘Yost liable in his ofﬁcial capacity for money damages, the
court would ﬁnd that Yost is protected by sovereign immunity and. would be entitled to judgment
~on this issue as a matter of law. o |

1. Individual Capacity

‘Yost moves for surn'mary jildgment on Spotted Elk’s excessive force claim. Under the
-Eighth Amendment, prisoners are protected “from the unnecessary and wanton inﬂiction of pain
by correctional officers[.]” Treats v. Morgan, 308 F.3d 8_68, 870 (8th Cir. 2002) (citing Whitley v.
~ Albers, 475 U.S. -3.12, 319‘ (1986)). This,.is‘true, “regardless of whether an inmate suf.fers serious
_injury as a result.” Id. (citing Hitdson . McMillian '503~U S. 1,9 (1‘992)). Correctional ofﬁcers_w'
may use force reasonably ina good faith effort to maintain or restore disc1p1me but force [may]
not to be used mahclously and sadistically to cause harm.” ” Id. (quoting Hudson, 503U.S..at 7).
“In an Eighth Amendment excessive force case, ‘the core judicial i 1nqu1ry is whether force

was applied inra good—faith effort to maintain or restore discipline, or mahc10usly and sadistically
to cause harm.” ” Smith v. Conway Cty., Ark., 759 F.3d 853,858 (8th Cir; 2014) (quoting Santiago ‘
| v..Blair, 707 F.3d 984, §9O (8th Cir. 2013)). In deciding an Eighth Amendment claim, the court |
considers "‘Whether there was an obj ective. need for force, the relationship between any such need
and the amount of force used; the threat reasonably perceived by the correctional ofﬁcers, any
efforts by the officers to ternper the severity of their forceful response, and the extent of the - |
inmate's injury.” 'Treats,,308 F.3d at 870 (citing Hudson, 503 U.S. at 7). Because “‘the'u:se of force
is sometimes required 1n prison-settings__,” Irving v. Dormire, 519 F.3d441, 446 (Sth Cir. 2008),

courts frequently uphold officers' ability to use physical force to restrain noncompliant inmates.
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‘See, e.g., Johnson v. Hamilton, 452 F.3d 967, 972 (8th Cir. 2006); Jasper v. Téqlacker, 999 F.2d
353, 354 (8th Cir. 1993) (use of a-stun gun to subdue a combative pris_oner, even when four guards
were present, was not excessive force).

The material facts are not disputed. Spotted Elk refused te ‘comply with orders to stop
kicking the holding cell door. Docket 17 § 14; Docket 18 4 12. When officers entered the holding
| cell to move Spotted Elk, Spotted Elk “became combative” and_ “attempted to kick at SCO
Boysen.” Docket i7 q 1>9; Docket 18 q 9; Docket 19 q 7; Exhibits 4-5. The use of force By Yost »
waa applied for the purpose of_ gaining control of a recalcitrant Mate and prevent attempts to
assault staff. Docket 17 § 21; Docket 18 § 9; Docket 19 9§ 7; Exhibits 4-5‘ |

Spetted Elk’s own conduct made it necessary for prisbn ofﬁciale to forceﬁllly ‘re_fst_raih« him.
As a. matter of Iaw, there is nbthing inhum‘ane or wanton about enforcing reaseriable prison
regulations. Stenzel v. Ellis, 916 F.2d 423, 428 (8th Cir. t§90). As was aptly stated by the Seventh
Circuit; - |

Orders given must be obeyed. Inmates cannot Be permitted to decide which orders

they will obey, and when they will obey them. . . . Inmates are and must be required

to obey orders. When an inmate refuse[s] to obey a proper order, he'is attempting

to assert his authority over a portion of the institution and its officials. Such refusal

‘and demal of authority places the staff and other inmates in danger.
Lewis v. Downey, 581 F.3d 467, 476 (7th Cir. 2009); aee alsp Burns v. Eaton, 752‘F.3d~ 1136, 1\140 ’
(8th Cir. 2014) (pepper-spraying an inmate who disobeyed orders and ehgaged in aggres"siveacts
of deﬁaﬁce‘\’?\(as not a case where “a COmplete absence of a penological purpose” raised “the -
reasonableinference that the efﬁcers acted maliciously in an effort to cause harm’_’). ‘

There is also no material question of fact as to whether the force was excessive when Yost . '

kneed Spotted Elk. _Spotted Elk .suffered only minor injuries. See Docket 16 Y 5-8, Exhibit 6. -
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Spotted Elk fails to demonstrate any sadistic or malicious action on the part of Yost. As such, Yost
is entitled to qualified immunity on Spotted Elk’s claim of excessive force. Accordingly,
IT IS ORDERED that Yost’s motion for summary judgment (Docket ) is granted.
DATED July o, 2019.

BY THE COURT:

ATTEST: (/?L/U\ Yr—

MATTHE THELEN L LAWRENCE L. PIERSOL
nited States District Judge

(SEAL) DEPUTY
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