Abdulrazzak v. Fluke et al

UNITED STATES DISTRICT COURT -

'DISTRICT OF SOUTH DAKOTA -

SOUTHERN DIVISION

Doc. 17

HAIDER SALAH ABDULRAZZAK,
Plaintiff,

VS.

BRENT FLUKE, WARDEN AT MIKE

DURFEE STATE PRISON, and ATTORNEY

GENERAL FOR THE STATE OF SOUTH
DAKOTA, |

‘Defendants.

4:19-CV-04025-RAL
4:19-CV-04075-RAL.

~ MOTIONS TO DISMISS

. OPINION AND ORDER GRANTING

"L Claims and Procedural HistorAy'

In 19 CV 4025, Petitioner Haider Salah Abdulrazzak (Abdulrazzak) filed a Petltlon under

28 U.S. C § 2254, challenglng his conviction aﬂer a jury trial 1n state court of 14 counts of

possess1on of child pornography and his sentence thereon 19 CV-4025 Doc. 1. Spe01ﬁca11y, ,

Abdulrazzak contends in grounds one and two of his pet1t10n that hlS tnal counsel provided |

1neffect1ve assistance of counsel in not filing a motion to suppress statements Abdulrazzak made,

particularly because Abdulrazzak’s native language is Iraqi _Arabic and not English. Id. Tn ground

three, Abdulrazzak contends that he did not understand the Egyptian Arabic language translator at

trial and thereby was deprived of his Sixth Amendment rights. 1d. Ground four of the petition

contends ‘that Abdulrazzak’s trial counsel failed to investigate potential alibi evidence of -

Abdulrazzak not being near his computer when at least two of the pornographic images »w'erev
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- downloaded. Id. Abdulrazzak had appealed his conviction and sentence, which were summarily
affirmed by'the Supreme Court of South Dakota. 1»9-CV-4025, Doc. 1-6. .
Abdulrazzak previously had ﬁled a state court habeas corpus pet1t10n and amended

_ pet1t10n the amended petition filed in his prior state court habeas corpus action ralsed as 1ts ﬁrst o

four grounds the same grounds 11sted in h1s federal § 2254 pet1t1on in 19-CV- 4025 Doc. 1 See -

19- CV-4025 Doc. 1-7. State C1rcu1t Court Judge Joseph Nelles denled Abdulrazzak habeas |
corpus rehef after an ev1dent1ary hearrng and dechned to issue a certificate of appealability. Id. at |
- Doc. 1 -7, 1-9. o

Upon Abdulrazzak’s filing of his federal habeas action in 19-CV-4025, th1s Court screenedi
the petition and requlred a response Id at Doc. 7. Defendants filed a Motlon to D1smlss the
"Apphcatlon for Wnt of Habeas Corpus Doc. 8; attached documents thereto, Docs. 9-1 through 9—V
- 10; and arranged for ﬁhng of the state trial court records including transcnpts and certain eXhlbltS
ThlS Court granted Abdulrazzak add1t10na1 time to reply Id. at Doc 13 Abdulrazzak filed a
lengthy response ra1s1ng many assertlons and arguments not framed by his federal § 2254 pet1t10n

Id. at Doc 14. Abdulrazzak also filed a Motion for Ev1dent1ary Hearing, in which Abdulrazzak
| requests both an ev1dent1ary hearmg and appomtment of counsel Id. at Doc. 15.

Abdulrazzak’s second case in this Court 19-CV-4075, 1nvolves a second separate petltron
under 28 U.S.C. _§ 22_54 challenging a decision of the South Dakota Board of 'PardOns and Paroles ;
revoking his parole. 19—CVf4075, Doc; 1. In ground one; Abdulrazzak contends a violation'of his
bFifth and Fourteenth Amendment_rights related to his refusal to admit matters related to a‘ treatment
program. IL(L In: ground two, he contends that a basis for revoking parole was not supported by
- records dr evidence. | In ground three, he contends that the board arbitrarﬂy and capriciously

modiﬁed his conditions to make them harsher. Id.




This -Court screened the petition in 19-CV- 4075 and requlred an answer 1d. at Doc. 5.
Abdulrazzak falled to ﬁle a timely notice of appeal to state c1rcu1t court from the Board’s de01s1on v
, so he has filed a Motion to Excuse/W aive of Exhaustion contendmg that state court exhaustion of
his claims would be futile, id. at Doc 4, as'well as aMotion to Supplement Record 1d at Doc 6.
Defendants ﬁled a Motion to Dismiss, id. at Doc. 7, and a supporting memorandum 1d. at Doc. 8.‘
Abdulrazzak opposes the motion to dismiss, id. at Doc. 12, and has ﬁled a Motion for Evrdentiary'
Hearmg, id. at Doc 13. Abdulrazzak very recently ﬁled a Motlon for InJunctive Order 1d at Doc.
‘. 14, seeking to be transferred to a “work release unit pendmg the outcome of the petition,” id. at’
' Doc 14 at 1. For the reasons explamed here1n this Court dismisses both cases, 19- CV-4025 and R
19-CV-4075. | o |
IL. Facts |
| In CSeptemb_er of 20l0, a grand jury in Minnehaha County, South Dakota, indicted
- Abdulrazzak on 14 counts vof- possession of child pornography m violation of SD}CL § 22-24A-3.
Abdulrazzak pleaded not guilty, and his case was tried to a jury in June of 201 1

Abdulrazzak’s computer activity had triggered an investigation _by. Minnehaha County
Sheriff’s Department D‘etective Derek Kuchenreuther.‘ _Detective Ku_chenreu'ther‘was assigned to

the Internet Crimes Against Children division in the Minnehaha County Sheriffs O‘fﬁce., JT 1 ‘at
- 99.! Aspart of his duties to investigate child porno grapliy on tlie internet Detective Kucllenreuther
uses 1nvest1gatory software designed to search for internet protocol (IP) addresses that accessed :
’ ch11d porno graphy JT1 at 113 Upon- ﬁndlng an IP address 1dent1ﬁed as one downloadmg illegal

content, Dete_ctlve Kuchenreuther downloads files from that suspect IP address. Upon confirming’

' This Court is usmg the c1tat10n method of Tl ”? referrrng to volume one of the jury tr1al transcr1pt
‘which was prov1ded to this Court with the respondent’s answer in 19- CV-4025
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thoae files contain illegal content, _.Detective Kuchenreuther can use the IP address to determine
the physwal location of that computer. JT1 at 107 |

On December 8, 2009, Detective Kuchenreuther identified an IP address offering a 11st of
ﬁles‘ containing terms -consistent with child pomog‘raph’y. JT1 at 113-14. The_terms 1nc1uded .
| .PTHC (which stands for preteen hard—core), Lolita (a common search term for child pornography),

young little girls, eightyo ten yo and twelve yo i(with “yo” standing for years old). The files f‘rom'

the IP address at issue produced pornographic images of young. g1r1s JT1 at 116. Detective
Kuchenreuther determined that the IP address at questlon was registered to Abdulrazzak and
'\obtained a search warrant. JT1 at 107, 117—2 1. |

Some weeks later, Detective Kuchenreuther went with other 1auv enforcement' ofﬁcers'to '
Abdulrazzak’s apartment .residence. FJT‘I .a.t 121. After knoching on the do'or and receiving no _
' answer, Detective Kuchienreuther entered the apartment through an unlocked balcony door. JT1
at 122. Eventually, Detective Kuchenreuther and law ‘enforcement made contact with two
residents: of the apaﬂment%Ahdulrazzak and his roommate AkeelﬂAbed. JT1 at 122. Law
enforcement found-la computer in each of the. o.ccupants’ separate bedrooms. JT1 at 123" In’
" Abdulrazzak’s hedroom, law enforcement found an external hard drive, CDs, DVDs, ‘and thumb
drivesi as well. -JTi at 123. As a part of the execution of 'the cearch warrant, Detective'
.Kuchenreuther operated equipment and‘software that ailowed h1m to make an exact duplicate of
the hard drive of Abdulrazzak’s computer JT1 at 108.

Detectlve Kuchenreuther conducted a forens1c examination. of both Abdulrazzak’s and
}Ab‘ed’s computers. That forensic examination generated information regarding the images, videos,
dates? and tim_e‘ files created, as well as their location on the hard drives. JT1 at 110-1 1', 133. The

' examination of Abed’s computer found no child pornography on it. JT1 at 123. The examination




| of Abdulrazzak’s laptop and external hard drive revealed that at some point in time that laptop
| contarned a program called LimeWire. JT1 at 124 LimeWire is a free software avallable to the
public and used to download and share ﬁles such as music, videos, and photographs J Tl at 111-
12, | r’

Law enforcement lntervieWed Abdulrazzak 1n his apartment living room. IT1 at 126. Law
“enforcement explained that Abdulrazzak was not‘ under arrest and did'not have to speak with the
officers. Doc. .l -7 | at 5.2 After being told why law enfor,Cement Was ‘investigating child
pomography downloaded from h1s IP address, Abdulrazzak admitted to usrng LimeWire to
download pornography J Tl at 129. Upon belng asked what search terrns he used Abdulrazzak
responded that he downloaded pomography by usmg “young mov1es” as a search term. JT1 at

129,

The foren51c examlnatlon uncovered 341 1mages in unallocated space on the hard drive of -

..Ahdulrazzak-’s computer JT1 at 132. Detective Kuchenreuther beheved that the 34 images -
drsplayed prepubescent females based on the fact that the females depicted had “no- breast
development no publc ha1r Just small in stature » JT1 at 132. Abdulrazzak’s external hard drive
contained 299. rmages 'and 8 videos which had not been ldel.eted JT1 at 136. Detect1vc g
K_uc_henr_euther belieVed that almost all of the images and videos contained _chlld pornography. JT1 |
- at 136. | |

'Detectiye Kuchenreuther then met w1th prosecutors to discuss which images to charge

Abdulrazzak as having in his possession. JT1 at 146-47. The proSecutor decided that Abdulrazzak

2 Document 1- 7 in this Court’s CM/ECF record contains the factual ﬁndlngs of Judge Joseph
- Neiles, who conducted an evidentiary hearing on issues, such as voluntariness of Abdulrazzak s
statements to law enforcement in his apartment : :




‘would be chargedwith 14 counts of possession of child pornography. JT1 at 147. Five of those 3
counts were hased on images ohtained from the unallocated space 'on the laptop. |
Notw1thstand1ng his statements to 1nvest1 gators, Abdulrazzak testlﬁed at trial that he never
| used a computer to view ch11d pornography JT2 at 64, 68 Abdulrazzak told the j Jury that his
computer was not password protected JT2 at 67. He test1ﬁed that he had many visitors.to his
apartment and that he allov_ved them to use his computer. J T2 at 65—66. During the rebuttal case, '
howe’ver, a computer expert called by the'prosec_ution testiﬁed that Abdulrazzak"si computer was
password protected. JT3 at 8. Moreover, the evidence established that Abdulraz_zak was not a
novice when it came to computers with his own resume sh_owing that _he had tffour years ot'
computer pro grammmg experlence » JT3 at 11- 12 | |
The jury found Abdulrazzak guilty on all 14 counts of possess1on of child pomography :
JT3 at 103-04. At sentencmg, the Honorable Peter Lieberman observed “needless to say, these
- are images-that are the most disturbing'kmd of 1mages that I have»dealt with i in my profess1onal
._capacity asajudge. ... [I]h most of the images we'have depictions, ‘either videos or photographs, |
of yery‘ young children being raped. Orally raped, anally raped, vaginally raped.” ST at 273 |
As stated aboye, Abdulrazzak appealed his conviction to the Supreme Court o.f South
» Dakota, which afﬁrmed " summarily. State v. Abdulrazzak, 828 N.W.Zd 547 (S.D. 20_l3)

\

' (unpublished tabled de01s1on) Abdulrazzak filed a state habeas corpus action raising the same_ h

four clalms in hlS petition in 19- CV—4025 plus additional claims about alleged trial counsel ’
~ deficiency such as failing to have a computer expert review the ev1dence. The assigned Judge,
Joseph Neiles, conducted an evidentiary hearing in Septemher of 2016, and_iSsued a written

memorandum decision in March of 2017, with extensive findings of fact based on the evidentiary

3 ST refers to the.sentencing transcript that was provided to this Court.
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hearing. Judge Neiles» ultimately declined to issue a-c.ertiﬁcation of probable cause_to appeal from
the denial of ‘the state petition for writ of habeas corpus, and the S_upr.eme'Court of South-Dakota
_ iik‘ewise denied to_ take the appeal. |
Abduirazzak’s sentence was’ a three-year state penitentiary sentence With ; two years'
suspended for 7‘of the_ 14 counts of conviction, with those sentences-to run oonsecutively. The
sentencing judge, Judge- Lieberman, did not pronounoe' sentence on the remaining seven counts.
' .The. S.ta_te"of South Dakota has a parole system and released Abdulrazzak on-parole supervision, on
June 25, 2"01'4.'_‘ 19-CV-4075 at Doc. 8-2. .Abdulrazzak» apparently was on an Immigration and
' Customs Enforcement hold between his prison release on June 25 , 2014, and until April of 2016.
Id. at Doc. 8-2. A parole Violation report dated October 27, 2016, described Abdulrazzak as -
“noncompliant in regards to his sex offender programming, [being] terminated from community—
“based | sex offender pro gramrning,” noting that Abdulrazzak “was in individual sex | offender |
programming for 5 months and continued to deny his offense.” i)oo. 8-2; Abdulraz/zak appeared
to be under’ superv1s1on on parole only from April of 2016 through October of 2016. On March
13, 2017, the Board of Pardons and Parole entered ﬁndings and conclus1ons deterrnimng that
Abdulrazzak had violated his par'c)le conditions. _I_d_ at Doc. 8-3.
:Abdulrazzak initiated’ an administrative appeal un_der SDCL § 1-26 to circuit court,
asserting that the decision‘of the Board of Pardons and’ Parole was not supported by the record and
that h1s due process nghts had been v1olated Id. at Doc. 8-5. Abdulrazzak served the Board of
‘Pardons and Parole with notice of appeal on May 10, but d1d not ﬁle his notice of appeal with the
- state court until May 25, 2017 Id. at Docs. 8-6, 8-7. Because the notlce of appeal was more than
30 days after service of the Board’s final order, the Board moved to dlsmiss the appeal as

_]unsdlctlonally barred under SDCL §1. 26 31. The 01rcu1t court dismissed the appeal on that basis.




‘. Id. at Doc. 8-8. Abdulrazzak then 'appevaled. to the' Supreme Court_vof South Dakota. Id. at Doc. 8-
.9. The Supreme Court of South Dakota has not yet issueo its ruling. ‘.
A Exhaustion Requirement _

| . Section 2254 of Title 28 allows a state ifmate to ﬁie a federalicourt action to collaterally
a_ttack his conviction and sentence as contrary to the United 'State‘s Constitution, but the inmate.
. first must_ have‘exhaus'ted through' aifailable state 'courts his Constitution-based claims .for relief.
| Under §’2254 a federal court cannot grant a writ of habeas corpus toa ‘.‘person in custody. purSuant e
to the _]udgment of a State court,” unless the “applicant has exhausted the remedies avallable in the
courts of the State,” or unless “there is an- absence of ava1lab1e State corrective process
: c1rcumstances ex1st that render such i)rocess ineffective to protect the nghts of the apphcant ”? 28 :
US.C. § 2254(b)(1) “[TThe state pr1soner must g1ve the state courts an opportumty to act on his
claims before he presents those claims to a federal court in a habeas petition. ' O’Sullivan v. .
‘Btoerckel, 526 U.S. 838, 842 (1 999). ;‘Only if the state ,courts have had the first 0pp'0rtunity to |

hear the claim sought to be vindicated in a federal habeas proceeding does it make sense to speak

~ofthe exhaustion of sta_te remedies.” »Picard V. Connor, '404AU. S 270,276(1 971). The exhaustion
requirement' protects the “state courtsf role in enforcing federal law, allows state courts the
opportunity first to correct possible constitutional defects in state court convictions and prevents
the-potentially “unseernly d1srupt10n of state judicial proceedmgs through premature federal court

1ntervent10n Rose v. Lundy, 455 U. S 509, 518 (1982) (quotmg Darr v. Burford 339 U.S. 200

204 (1950)). Under the framework established in Lundy, a federal district court may not issue the
writ of habeas corpus in response to a “mixed” petition containing some exhausted claims and

some u’neXhausted ones. & at 520.




-To deterrnine'it' a claim has been .eXhausted, a federal court must. de_termineIWhether the
petitioner fairly presented the issue to the state courts ina federai constitutional context. S'atter \A
Leapley 977 F.2d 1259, 1262 (8th Cir. 1992). “To satisty exhaustion requlrements a habeas
petltloner who has on direct appeal ralsed a clalm that is de01ded on its ments need not raise 1t
agaln in a state post-conv1ctron proceedlng ” Id. “A clarm 1s~ con51dered exhausted when the

petltloner has afforded the hlghest state court a falr opportumty to rule on the factual and theoretlcal

~ substance of his claim.” Ashker v. Leapley, 5 F.3d 1178, 1179 (8th Cir. 1993).
Fairly presenting a federal claim requires more than simply going through the state courts:

The rule would serve no purpose if it could be satisﬁed'by raising.one ciaim in the

state courts and another in the federal courts. Only if the state courts have had the

first opportunity to hear the claim sought to-be vindicated in a federal habeas
“proceeding does it make sense to speak of the exhaustion of state' remedies.
Accordingly, we have required a state prisoner to present the state courts with the
© same clarm he urges upon the federal courts.

Picard, 404 U.S. at_27,6. It is also not enough for the petitioner rn“erely to assert facts necessary to
support a federal claim or to assert a similar state-law claim. Ashker, 5F.3d at 1179. The petitioner .
must,present both the factual and legal premises of the federal claims to the state cour't.. Smittie v.
. Lockhart, 843 F.2d 295, 297 (8th Cir. 1988). “The petitioner must refer to a specific federal
.constitut‘ional right, a particular constitutional provision, a federal constitutional case, or a state
case raising a pertinent federal eonstitutional issue.” Ashker, 5 F.3d at 1179 (eitation"omitted).
- This does not, however, requlre a petltloner to cite “book and verse on the federal const1tut1on o
.Plcard 404 U.S. at 278. The petitioner must 51mp1y make apparent to the state court the

constitutional substance of the constitutional claim. Satter‘ 97 7 E.2d at 1262.

Thus, this Court must first determine whether Abdulrazzak has exhausted the clalms he

ralses in both 19- CV 4025 and 19- CV 4075 Abdulrazzak in fact raised the same four clalms 1n_. - _

state court that he now presses’ in his petition in- 1,9-CV-4025 ; the amended petition filed i in his ‘




prior state court habeas corpus action raised as its ﬁrst four grounds the same arguments contained
in his federal § 2254 petition in' 19-CV- 4025 Doc 1. See 19-CV-4025, Docs. 1, 1-7. Thus,
- Abdulrazzak has properly exhausted his clalms in 19- CV-4025 | |
The same cannot be sa1d regardmg the clalms in Abdulrazzak’s § 2254 petltron in 19 CV-
- _4075 contesting his parole revocatlons proceedmgs Abdulrazzak did not timely file & notice of
appeal and st111 has pendrng to the Supreme Court of South Dakota a request for that court to
con51der the appeal Abdulrazzak’s fallure to timely ﬁle a notice of appeal of the Board decision
in state court is a procedural default that may bar a subsequent § 2254 petition under Coleman LA
Thomp'son 501 U.S. 722, 750 (19-91).'(“.In all cases in which a state prisoner has defaulted his
federal clarms in state court pursuant to an 1ndependent and adequate state procedural rule, federal'
habeas review of the claims is barred . ”) Altematlvely, the Supreme Court of South Dakota |
. .'may consider the appeal_ or remand the matter to the 'circult court for 1t- to cons1der the appeal. In
" that case, there'plai'nly,is not exhaustton of state court proceedings regarding Abdulrazzak’s claim
of impropriety with the:reuocation of his parole; Either way, Abdulrazzak has not exhausted the
claims that he seeks to make 1n 19-CV-4075, and those claims must be dismissed by this Court.

B. Merits of § 2254 Claims in 19-CV-4025' -

When a claim has been adJud1cated on the merits in a state court as has Abdulrazzak’ :
claims in 19- CV—4025 a pet1t10n for writ of habeas corpus-under § 2254 cannot be granted unless
the state court adJudlcatlon | |

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determmed by the Supreme
Court of the United States; or

' (2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.
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- 28 USC § 2254(d). To show that a state court made an unreasonable determination of the facts,

a petitioner .must-present clear and convincing. evidence'that “the state court’s presumptively

'correct factual ﬁndlng lacks ev1dent1ary support.” Trussell v. Bowersox 447 F.3d 588, 591 (8th -
C1r 2006) |
The “contrary to” and “unreasonable apphcatlon” clauses of § 2254(d)(1) present dlStlnCt

questlons Bellv Cone 535 U S. 685, 694 (2002) (citing Williams v. Tavlor 529 U.S. 362 404—

05 (2000)). A state court’ s legal detennmatlon is contrary to‘ federal law if it reaches the_ opposite
conclusion o‘ni” a settled question of constitutional law, or. if, when confronting_ materially
rndistinguishable facts .as a. case decided by Settled federal case law,b it reaches a different
cenclusion. Williams, 529 U.S. at 405. If a state court correctLy Videntiﬁes- the eentrollrng legal -
| principle, but apnlies it to the facts of a'.c,ase in an unreasonable manner, then the_ deeision runs
afqul of the “unreasonable application” clause of § 2254(d)'( 1). Id. at 407—08. “lAln uh_reasonable
_ | : alpplicati(')n of federal law is drfferent _fror_n an incorrect applicatien of federal law.” Harringtoh’v.

Richter, 56‘2.U S. 86,101 (2011) (quoting Williams Williams 529 U. S ‘at 410). Thisis a_“highly deferential _

standard” that i is “difficult to meet ” Cullen v. Pinholster, 563 U.S. 170 181 (2011) (citations
omltted) Evaluatlon of a state court’s apphcatlon of federal law focuses on “what a.state court R
knew and did . . . measured against [the Supreme] Court’s pre‘cedents as‘of ¢ the tlme the state court

rendere[ed] its decision.”” Id. at 182 (quoting Lockyer v. Andrade, 538 U.S. 63, 71-72 (2003)).

“Ifa elaim has been adjudicated on the merits by a state court,;’ a federal habeas petitioner must
shdw the state court’s Iegal determination was deficient “on the recdrd that was'hefore the state
court.” Id at 185. |

Abdulrazzak’s claims in h1s § 2254 petltlon in 19 CV-4025 center around alleged

1neffect1ve assistance of counsel and 1nab111ty to understand an 1nterpreter The Supreme Court of

o




the United States in Strickland v. Washington, 466 U.S. 668 (1984), set forth a two-part test fora -
petitioner to show ineffective assistance of counsel:

" First, the defendant must show that counsel’s performance was deficient. This
requires showing that counsel made errors so serious that counsel was not

~ functioning as the “counsel” guaranteed the defendant by the Sixth Amendment. - -
Second, the defendant must show that the deficient performance prejudiced the
defense. This requires showing that counsel’s errors were so serious as to deprive
the defendant of a fair trial, a-trial whose result is reliable.

Id. at 687. Both prongs of the Str-ickland test must be satisﬁed for a claim to succeed, and if' a

petitioner fails to make a sufficient showmg under one prong, the court need not address the other

- Id at 697 Fields v. United States 201 F.3d 1025 1027 (8th Cir. 2000) The United States Court‘ o

of Appcals for the Eighth Circuit has noted that federal review of ineffective assistance claims in

§ 2254 petitlons isto be particularly deferentlal In Nooner v. Norris, 402 F. 3d 801 (8th Cir. 2005),

the Eighth Circuit stated “[O]ur review under 28 U. S C. § 2254 of a state court’s application of
_ Strlckland is tw1ce deferent1al we apply a highly deferential review to the state court dec151on the
state court, in turn, is hlghly deferential to the Judgmcnts of trial counsel ” Id.-at 808. In applying
the Strickland standard, a conrt “must indulge a strong presumption that counsel’s conduct falls
- within the wide range of reasonable professional assistance.” Strickland 466 U.S. at 689. | Indeed, , |
| to establ1sh that counsel’s performance was obJectively unrcasonable a petitloner must ovefcorne |
.the presumpt1on that a challenged action of counscl might be cons1dered “sound trial strategy.”.

Mansfield v. D_ormire, 202 F.3d 1018, 1022 (8th Cir. 2000) (quoting Strickland,-. 466 U.S. at 689).

In short, under the Strickland standard; counse] is “strongly presumed to have rendered .adequatc
assistance and made all significant decisions in the exercise of reasonable professional judgment.”

Cullen, 563 U.S. at 189 '(citation'omitted). Defense counsel of coursc cannot be said to be

ineffective simply for failing to perform acts which appear to be futile or fruitless at the time the
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dec1s1on must be made. Holloway V. Umted States 960 F. 2d 1348 1356 (8th Cir. 1992) Dyer v.

‘United States, 23 F. 3d 1424 1426 (8th Cir. 1994)

In order to establish prejudice under the Strick_land standard, the petitioner “must shovv that
- there is a reasonable probability that, but for counsel’s unprofessional errors, the résult of the
proceeding would have been differen ? Stnckland 466 U.S. at 694. “A reasonable probabihty is
a probabillty sufﬁ01ent to undermine conﬁdence in the outcome.” W1lhams 529 U.S. at 391
(citation omitted). Thatst_andard “requires-a ‘substantial,” not just ‘conceivable’ likelihood of a
- different result.” Cullen, 563 U.S.ﬁ at 189 (quoting Richter, 562 U.S'.. at 112).

All four of the grounds _raised in Abdulrazzalc’s § 2254 petition in 19-CV-4025 have some
element of ineffective asSistance of counsel claimed. Grounds one and two of the petition allege
ineffective assistance of counsel in not filing a motion to suppresS statements Abdulrazzak made.
Ground three contends 'that he did not understand his Arabic language translator at trial. Ground
four alleges ineffective assistance in failing to investigatel potential alibi evidence of Abdulrazzak‘
. not being near his computerwhen at_least two .pornographic images were downloaded. 19-CV-
| 4025, Doc. 1. The claim vof‘ an inability to'.understand the translator at trial of course goes beyond

ineffeCtive assistance of counsel and implicates Sixth Amendment r1ghts

J udge Neiles conducted an ev1dent1ary hearing and entered extens1ve ﬁndlngs of fact on .
Abdulrazzak’s claims There is nothing in'the record to suggest that th1s Court should not defer to
Judge Nelles s ﬁndlngs of fact Indeed the ev1dence before J udge Nelles was that in
_Abdulrazzak’s apartment, police officers told hlm that he was not under arrest and did not have- to
‘speak.to the 'Ofﬁcers.‘ l)oc. 9-6. Abdulrazzak himself believed that he was told of not'being under
arrest and did not need to speak to the officers. & ' Abdulrazzak explained that he still spoke to

the officers because reﬁising to speak to law enforcement in his home country of Iraq “would be
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' problematic 7 Id. Abdulrazzak explalned that, even though he was told that he dld not need to
speak with law enforcement and was not under arrest Abdulrazzak did not feel that he possessed
that freedom. 1d. |

Counsel failing to filea motion to suppress Ahdulrazzak’s statement‘ within his apartment
"1s not 1neffect1ve assistance of counsel under the circumstances. The warning established in

“Miranda v. Arizona, 384 U.S. 436 (1966) only apphes when a person is taken 1nto custody for

questiomng Umted States v. Griffin 922 F.2d 1343 1347 (8th Cir. 1990) United States v. Flores-

Sandoval 474 F.3d 1142, 1146 (8th Cir. 2007) A suspect is 1n custody when formally arrested or
| » then that suspect experiences a deprrvatlon of his freedom in a significant way. Grrfﬁn 922 F.2d
at 1347. Whether a suspect is in custody hmges upon whether a “reasonable person in the suspect’s
position would have understood his situation” to be one of custody; that is, the standard is an
objecti\%e one. Id. Abdulrazzak VWEIS toid and recalls that he was told that he was not under arrest
and did not have to speak with the ofﬁcersf :'Doci 9-6. Judge Nieles concludedthat Abdulrazzak |
did not e)rperience a custodial interro gation and was not in custody.' Under the deferentiai review
- of factual ﬁndings, 'this Court cannot con)clude otherWis_e on this_record. Under the Strickland
standard, neither prong is met With regard to counsel’s failure to ﬁle,a motion to-‘ suppress.. The
motion to suppress would havé been denied any\ivay, and the fa_ilure to file the motion does not
indicate such a deﬁc_iency'in the performance ‘of couns_el that he was .n'o.t functioning as the counsel '
.guaranteed by the Slxth Amendment. See Strickland, 466 U. S at 687 '

- Abdulrazzak’s claims about communication difﬁculty before and dur1ng trial do not find
‘ ~ support in the record. Abdulrazzak’s trial counsel testiﬁed in fron_t of Judge N eiles that he did not'
experience issUes communicating with A'bdu_lrazzak‘ 1n English and indeed did not need an

interpreter in communicating with Abdulrazzak. ‘Doc. 9-6. Abdulrazzak told his trial counsel
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during trial that the interpreter was Egyptian, but_ counsel understood that Abdulraziak_ mistrusted
the: interpreter based on his national origin, not t_hat Abdulrazzak could not understand bthe
translation into Arabic. ‘Doc. 9-6. ludge Neiles concluded that Abdulrazzak failed to show that
: : any-misinterpretation between an interpreter and Abdul_razzak_ caused a constitutional error to arise.

Doc. 9-6. Abdulrazzak has failed.to show that his counsel was ineffective by not requesting a

different interpreter. United States v. ‘Dozal-'Alvarez, 2011 WL 2670089, at *4 (D. Kan. July 7,
2011). ° | |
| ~ The final claim that Abdulrazzak makes of 1neffect1ve assistance of counsel relates to an‘
alleged fallure to 1nvest1gate a potential a11b1 claim regardmg the dates and times when certain
child pornography was being accessed downloaded and viewed. In Abdulrazzak’s state habeas
corpus proceeding, Abdulrazzakvmade additional claims abou_t ineffective assistance of counsel in
failing to consult a computer expert. During the evidentiary proceeding in state court, it came out
that Abdulrazzak’s attorney had in fact consulted a computer. expert who had. examined _
Abdulrazzak’s computer Doc. 9-6. That expert determrned that Abdulrazzak’s computer was
.used to access porno graphy 1mmed1ately upon Abdulrazzak’s arrival to the United States. Id. The
expert also found additional 1mages of child pornography on Abdulrazzak’s computer that law '
Venforcement had overlooked Id. Understandably, tnal counsel made a tact1cal decision not to

call that computer expert at trlal It i 1s difﬁcult to imagine introducing testimony that Abdulrazzak

- was not near his computer when certain images were downloaded without the use of such a

computer expert. Counsel of course, is afforded “wide' l'atitude” in making tactical decisions. ‘
Cullen, 563 U S. at 195 (citation omitted) Moreover, “[t]he decision not to call a witness is a

v1rtually unchallengeable decision of trial strategy.” Unrted States v. Staples, 410 F.3d 484 488

(8th Cir. 2005) (citation omitted). Abdulrazzak cannot show that it was ineffective assistance of
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counsel to choose not to attempt to establish through use of a computer expert or otherwise that
Abdulrazzak could have been away from his computer when some of the child pdmography was
downloaded. Therefore, none of the grounds raised in Abdulrazzak’s § 2254 petition in 19-CV-
4025 are viable on their merits. Accordingly, the motion to dismiss should be granted.
III. Conclusion and Order

For the reasons explained above, it is hereby

ORDERED, ADJUGED AND DECREED that the Motion to Dismiss, Doc. 8§, in 19-CV-
4025 is granted. It is further

ORDERED that the Motion to Dismiss, Doc. 7, in 19-CV-4075 is granted as Abdulrazzak’s
claims in that case are not exhausted. It is further

ORDERED that Abdulrazzak’s motions for evidentiary hearing, Doc. 13 in 19-CV-4075,
Doc. 15 in 19-CV-4025, are denied. It is further

ORDERED that Abdulrazzak’s motion to excuse/waive exhaustion, Doc. 4 in 19-CV-
4075, is denied. It is further

ORDERED that Abdulrazzak’s motion to supplement the records, Doc. 6 in 19-CV-4075,
is granted to the extent that materials that Abdulrazzak has filed in the record are made part of this
Court’s CM/ECF record. It is finally

ORDERED that Abdulrazzak’s Motion for Injunctive Order, Doc. 14 in 19-CV-4075, is
denied.

DATED this E day of November, 2019.

BY THE COURT:

s (]

ROBERTO A. LANCE
UNITED STATES DISTRICT JUDGE
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