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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
SOUTHERN DI%ISION

S.A., LA, HB., AD.S., AL.S., S.D., 4:23-CV-04139-CBK
AL., MB.,, MD., MW, KA, RT, , '
MEMORANDUM OPINION AND
- ORDER GRANTING PRELIMINARY
INJUNCTION

Plaintiffs,

V8.

SIOUX FALLS SCHOOL DISTRICT 49-5;
DR. JANE STAVEM, in her official

capacity as Superintendent of the Sioux Falls
School District 49-5, and CASEY MEILE, in
his official capacity as Coordinator of
Athletics for the Sioux Falls School District
No. 49-5

Defendants.

This matter is before the Court on Plaintiff’s S.A, L.A., HB., AD.S., AL.S., S.D.,
AL.,MB., MD., MW, KA., and R.T. (“Plaintiffs”’) motion for a temporary restraining
order and pre‘liminary injunction to enjoin the Defendants, Sioux Falls School District 49-
5 (“the District”) from eliminating the District’s gymnastics program on the basis that
eliminating the gymnastics program violates 20 U.S.C §1681 (“Title IX”), and Plaintiffs
Fourteenth Amendment Equal Protection rights. Doc. 1 at 2. Pursuant to both parties’
stipulation and agreement, this matter was heard and decided by the Court on written

submissions alone, and oral arguments held October 10, 2023. Doc. 14.
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BACKGROUND

Plaintiffs are enrolled students within the District’s gymnastics program or have
an interest and intent to participate in the gymnastics program. Doc. | at4. On April 11,
2023, the District at a school board meeting disseminated a proposed budget for the
2023-24 school year which cut the gymnastics program’s funding of $76,094 and
eliminated the program. Doc. 4 at 4, Doc. 5 Ex. 11 at 1. The plaintiffs, along with their
parents, attended the meeting and objected to the elimination of the gymnastics program.
Doc. 4 at 4.

On April 24, 2023, the District officially adopted the proposed budgét eliminating
the gymnastics program. Id. at 8, Doc. 17 at 5. Again, the plaintiffs, along with their
parents, attended the meeting and objected to the elimination of the gymnastics program
and warned that the elimination of the gymnastics program may violate Title IX. Doc. 4

at 4.

On April 25, 2023, parents of plaintiffs, reached out to the Office of Civil Rights
(OCR) of the Department of Education (DOE) concerned abouf a potential Title IX
violation. Doc. 19 at 27. After corresponding with a slow to respond OCR, one of the
parents, Agni Allen, filed a formal Title IX complaint against the District on May 23,
2023. Id. Over the following months the OCR continued to be slow to respond while
they evaluated the claim. Id.

In the meantime, on July 10, 2023, the District approved the final 2023-24 school
year budget which allocated $3,644,163 to athletic programs and eliminated the
gymnastics program. Doc. 17 at 5, Doc. 5 Ex. 14 at 26. The District stated gymnastics
was eliminated because 1) there was a decline in female participation in the sport, 2) an
inability to find and retain coaches, 3) the financial burden of the program, 4) difficulty
scheduling busing to competitions, and 5) a high interest in participatiﬁg in other sports.

Doc. 17 at 2, 22.



Case 4:23-cv-04139-CBK Document 26 Filed 10/13/23 Page 3 of 22 PagelD #: 496

The District later put the gymnastics program’s equipment up for sale with bidding
closing on Sept. 11, 2023. Doc. 4 at 22. With a slow responding OCR, and desire to
preserve the gymnastics program, the parents of plaintiffs retained counsel and filed this
claim Sept. 12, 2023, requesting a preliminary injunction preventing the sale of the

equipment and reinstatement of the gymnastics team. Doc. 19 at 27.

The District is a public school district which receives federal funding and haé a
student enrollment of 51.05% to 48.95% male to female students, or 3,761 to 3,606
respectively. Doc. 17 at 13. In 2022-23 the numbers show 1,742 males and 1,229
females had participated in the District sports programs. Doc. 18 Ex. B at 1. There was a
7.6% deviation in the level of female enrollment compared to the level of female
participation in athletics within the District. Doc. 17 at 13. This means 441 additional
female participants, or 460 fewer male participants were needed in athletics to achieve
exact proportionality with enrollment. Id. In 2022-23 the breakdown of participation of

each sport by gender was:

Cross Country 102 male, 40 female; Golf 119 male, 69 female; Soccer 158 male,
161 female; Tennis 90 male, 71 female; Track & Field 479 male, 264 female;
Basketball 232 male, 139 female; Wrestling 106 male, 25 female; Football 454
male, 1 female; Softball 0 male, 96 female; Volleyball 0 male, 167 female;
Competitive Cheer 1 male, 80 female; Competitive Dance 1 male, 59 female;

Gymnastics 57 female; Total: 1742 male, 1229 female.

Doc. 17 at 13, Doc. 18 Ex. B at 1.

Since 2008 the District has added five female sports: competitive cheer,
competitive dance, soccer, wrestling, and softball. Doc. 17 at 4. In 2021 the District
conducted a survey to measure students’ interest and participation level in sports offered
and potentially offered by the District. Doc. 24 Ex. 2. As a result of this, the District
stated in oral arguments that the District started offering girl’s wrestling and softball in

2021 and 2022 respectively. Doc. 18 Ex. A. The survey recorded 113 responses
3
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interested in or participating in gymnastics, 44 responses interested in or participating in
girls wrestling, 107 responses and 87 responses interested in Fall and Spring softball

respectively. Doc. 24 Ex. 2.

Since 2004 the discrepancy between female athletes and their enrolment levels has
trended downward from 12.2% in 2004-05 to 7.6% in 2022-23, with a low point of 4.7%
in 2015-2016. Doc. 18 Ex. A. Participation in the gymnastics program has fluctuated
over the years, peaking in the 2015-16 school year at 133 participants and has declined to
57 participants in 2022-23. Doc. 18 Ex. B at 1, 8.

ANALYSIS
I.  Standard of Review: Law of Preliminary Injunction
A preliminary injunction is an equitable remedy whose purpose is to prevent future
acts that may result in irreparable injury, loss, or damage to the parties involved by

preserving the status quo. Dataphase Sys., Inc. v. C L Sys., Inc., 640 F.2d 109, 113 (8%

Cir. 1981). A preliminary injunction balances the equities between the parties as the
litigation moves onto future stages. Déltaphase, 640 F.2d at 109. The analysis for
granting a preliminary injunction rest upon a four-factor balancing test set forth in
Dataphase. Id. at 113. The four factors are:

(1) the threat of irreparable harm to the movant;

(2) the state of the balance between this harm and the injury that granting the

injunction will inflict on other parties litigant;

(3) the probability that movant wiIl succeed.on the merits; and

(4) the public interest.

Id. It is the movant’s burden to establish the necessity of a preliminary injunction under
the four-factors. Baker Electric Co-op., Inc. v. Chaske, 28 F.3d 1466, 1472 (8% Cir.
1994).

The 8™ Circuit states that the fundamental question when considering a

preliminary injunction is “whether the balance of equities so favors the movant that

4
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justice requires the court to intervene to preserve the status quo until the merits are
determined.” Dataphase, 640 F.2d at 113. Due to the equitable nature of the relief, the
8" Circuit has rejected applying a mathematical formula when evaluating a movant’s
probability of success on the merits under the third factor. Id. The 8" Circuit explains
“in balancing the equities no single factor is determinative...” and that the likelihood the
movant will ultimately prevail must be examined in the context of the relative injuries to

the parties and the public. Id.

- “If the chance of irreparable injury to the movant should relief be denied is
outweighed by the likely injury to other parties litigant should the injunction be
granted, the moving party faces a heavy burden of demonstrating that he is likely
to prevail on the merits. Conversely, where the movant has raised a substantial
question and the equities are otherwise strongly in his favor, the showing of

success on the merits can be less.”

Id. Thus, the 8" Circuit concludes, a court is not required at an early stage to conduct a

mathematical analysis of the merits of the case. Id.

That is, however, unless the balance of equities is equal between the parties. Id.
When the factors do not favor one party, a careful analysis of the potential success on the
merits is needed. Id. When the four factors favor the movant, then the preliminary
injunction should be granted “if the movant has raised questions so serious and difficult

as to call for more deliberate investigation. Id.

Finally, while the 8 Circuit tells us that “no single factor is determinative...,” the 8
Circuit has reversed a preliminary injunction when the district court did not find the
movant had a “substantial probability” of success on the merits. Id. at 114. Thus, if
plaintiffs cannot show a “substantial probability” of success on the merits their request

for preliminary injunction should be denied. Id. at 114, 114 n9.
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II.  Factor One: Threat of Irreparable Harm to the Movant

The Court finds the plaintiffs have shown they would suffer irreparable harm if the
preliminary injunction were not granted. »

“Harm is irreparable if legal remedies, such as monetary damages, are inadequate to
address the harm. Thus, ‘economic loss does not, in and of itself, constitute irreparable
harm’ because the party suffering the economic loss can receive full compensation
through monetary damages.” Breadeaux’s Pisa LLC v. Beckman Bros. Ltd., 599
F.Supp.3d 826, 830 (W.D. Mo. 2022) (citing Sampson v. Murray, 415 U.S. 61, 88 (1974)
and quoting lowa Util. Bd. v. F.C.C., 109 F.3d 418, 426 (8th Cir. 1996)). “In order to

demonstrate irreparable harm, a party must show that the harm is certain and great and of
such imminence that there is a clear and present need for equitable relief.” Jowa Util.
Bd., 109 F.3d at 425. “College students suffer irreparable harm when they are denied the
opportunity to play sports.” Portz v. St. Cloud State University, 401 F.Supp.3d 834, 868
(D. Min. 2019) (citing McCormick ex rel. McCormick v. Sch. Dist. of Mamaroneck, 370
F.3d 275, 302 n. 25 (2d Cir.2004) (collecting cases))(“Portz I1”).

Plaintiffs will face the irreparable harm of 1) losing the ability to participate in
gymnastics and 2) possibly the denial of equal protection under Title IX.

While the litigation goes forward, without a preliminary injunction, the plaintiffs will
suffer the irreparable harm of losing the ability to participate in gymnastics. The District
has already cut the gymnastics program from the 2023-2024 budget and has requested
bids for the sale of the gymnastic program’s equipment. Doc. 4 at 22, Doc. 5 Ex.14.
Even if plaintiffs end up winning on the merits, without a preliminary injunction the
plaintiffs will not be able to practice or compete in the upcoming gymnastics season set
to begin October 30, 2023. Doc. 4 at 2. Money cannot retroactively fix this harm,
making it irreparable. This is supported by other district courts within the 8% Circuit that
agree that athletes suffer irreparable harm when they cannot participate in their sport

while Title IX litigation is ongoing. Portz II, 401 F.Supp.3d at 868.
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Plaintiffs may also suffer from unedual treatment, in violation of Title IX. As
discussed below, plaintiffs have a substantial probability of success on the merits. If
plaintiffs succeed on the merits but are not granted a preliminary injunction, they will
suffer a temporary violation of Title IX. While temporary, they would have no recourse
against the District for the violation. “Title IX does not provide for any monetary
damages; thus, plaintiffs can receive either an injunction or nothing at all.” Portz II, 401
F.Supp.3d at 868. Therefore, “Plaintiff’s expectation that they may be treated unequally
in violation of Title IX’s terms is an irreparable harm.” Portz v. St. Cloud State

University, 196 F.Supp.3d 963, 973 (D. Min. 2016) (“Portz I”).

[OI.  Factor Two: Balance of Harm Between Movant on Non-Movant

The Court finds that the plaintiffs have shown the balance of harm leans in their favor
because they may well face unequal treatment in violation of Title IX, and the
administrative burden in continuing to operate the gymnastics program is minimal.

The second factor seeks to balance the harm and injury granting the injunction will
inflict on other parties with the harm that not granting the injunction will inflict upon the

movant. Dataphase, 640 F.2d at 113.

The harm the District will face in granting the preliminary injunction is 1) the
expenditures and administration of the gymnastics program and 2) foregoing the sale of
the gymnastics equipment. The District argues they would have difficulty reallocating
resources for the gymnastics program, hiring coaches, and would have to reschedule
busing and competition for the gymnastics program. The Court finds these arguments
unpersuasive, as the preliminary injunction merely continues the “status quo” of the over
one-decade operation of the gymnastics team. Doc. 17 Ex. A, B. Additionally, plaintiffs
have provided affidavits of qualified gymnastics coaches willing to coach the program,
thus negating the District’s assertion there are no gymnastics coaches to hire. Doc. 21,
22. The District also stated during oral arguments that scheduling bussing for athletics is
a problem for all sports and is not a problem unique to gymnastics. Finally, the plaintiffs

have timely filed this issue allowing time to schedule practices, competitions, coaching,

7
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and buses before the first gymnastics competition can be scheduled on Nov. 27, 2023.

Doc. 19 at 21.

Regarding the sale of the gymnastics equipment, the District has provided nothing in
the record which indicates keeping the equipment at its present location imposes a
financial burden. If the District ends up winning on the merits, they will still be able to

sell the equipment, which was originally purchased at $101,730. Doc. 5 Ex. 4.

The harm the plaintiffs will suffer in denying the preliminary injunction is the same as
it is under the first factor of irreparable harm, 1) inability to participate in their sport and

2) potential unequal treatment in violation of Title IX.

The Court finds the poteﬁtial unequal treatment of plaintiffs in violation of Title IX
outweighs the burden of continuing the gymnastics program. The District has been
operating the gymnastics program for several years, and a financial burden may not
justify gender discrimination in violation of Title IX. PortzII, 401 F. Supp. 3d at 867
(found balance of harm in favor of female student athletes enduring gender
discrimination over St. Cloud State University’s financial burden in reinstating, and

continuing, the women’s tennis team and Nordic skiing team).

IV.  Factor Three: Likelihood of Success on the Merits

The Court finds the plaintiffs have a substantial probability of success on the merits as
defendants have not shown compliance with any of the three-prongs of Title IX’s
effective accommodation test.

Factor three of Dataphase requires an analysis of the movant’s probability of success
on the merits. Dataphase, 640 F.2d at 113. This requires an explanation and review of
the law under Title IX as it applies to athletics and the Fourteenth Amendment’s Equal
Protection clause because the plaintiffs are claiming the elimination of the gymnastics

program violates both of these.



Case 4:23-cv-04139-CBK Document 26 Filed 10/13/23 Page 9 of 22 PagelD #: 502

A.  Equal Protection
The Court finds the plaintiffs have abandoned their claim under Fourteenth

Amendment Equal Protection Clause because plaintiffs have not pleaded any arguments
in their briefs or at oral arguments regarding this claim.

Even if plaintiffs had not abandoned the claim, they would fail on the merits as
they have not shown the elimination of the gymnastics program was because of their sex.
The Fourteenth Amendment’s Equal Protection Clause prohibits States from denying
“any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend.
XIV, §1. The 8™ Circuit has stated an “equal protection claim will fail nonetheless
without a showing of discriminatory intent.” Keevan v. Smith, 100 F.3d 644, 651 (8™
Cir. 1996) (citing Personnel Adm’r of Massachusetts v. Feeney, 442 U.S. 256, 272

(1979), and Village of Arlington Heights v. Metropolitan Housing Development Corp.,
429 U.S. 252, 265 (1977). The 8% Circuit continues that stating discriminatory intent

“...implies that the decisionmaker...selected or reaffirmed a particular course of action at
least in part ‘because of,” not merely ‘in spite of,’ its adverse effects upon an identifiable
group.” Id. Plaintiffs have not pleaded any facts which indicated the gymnastics team

was eliminated because it was comprised of females.

B. Title IX: Athletics Law
The merits of this case are found in Title IX which the Department of Education’s

(DOE) regulates, interprets, clarifies, and enforces. 20 U.S.C.A §1682; 34 C.F.R 106.1-
71; Chalenor v. University of North Dakota, 291 F.3d 1042, 1046-47 (8™ Cir. 2002)(8"

Circuit held that the DOE regulations, interpretations and clarifications will be given

controlling deference, rejecting plaintiff’s arguments to the contrary, and citing Supreme
Court cases: Christensen v. Harris County, 529 U.S. 576 (2000) and Skidmore v. Swift &
Co., 323 U.S. 134, 140 (1944)); Reaffirmed by 8" Circuit in Portz v. St. Cloud State
Univ., 16 F.41" 577, 581 (2021) (“Portz III"*)).

Initially, the Department of Health, Education, and Welfare (HEW) was granted
the mandate of enforcing and interpreting Title IX. HEW was split in 1979 into the DOE,

9
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and Department of Health and Human Services (HHS). U.S. DEPARTMENT OF HEALTH
AND HUMAN SERVICES, HHS Historical Highlights https://www.hhs.gov/about/historical-
highlights/index.html, (last visited Oct. 11, 2023). From then on, the DOE inherited the
role of enforcing and interpreting Title IX. Id. Within the DOE, the Office for Civil
Rights (OCR) is charged with regulating, enforcing, interpreting, and clarifying Title IX.
THE OFFICE FOR CIVIL RIGHTS, OCR’s Case Processing Manual (CPM), THE U.S. DEPT.
OF EDUCATION, https://www2.ed.gov/about/offices/list/ocr/docs/ocrcpm.pdf (effective
July 18, 2022) (“The Case Processing Manual (CPM) provides OCR with the procedures

to promptly and effectively investigate and resolve complaints’, compliance reviews and
directed investigations to ensure compliance with the civil rights laws [including but not

limited to Title IX] enforced by OCR.”).

While Title IX initially did not directly apply to athletics programs and only
applied to “program(s] or activity,” though 20 U.S.C.A §1687, the DOE in 34 C.F.R
§106.41 applied Title IX directly to athletic programs that receive federal funding. 20
U.S.C.A §1687; 34 CF.R 106.41; Chalenor, 291 F.3d at 1046-47 (8" Circuit holds
controlling deference should be given to DOE regulations and interpretations);
Reaffirmed in Portz 111, 16 F.4™ at 581. 34 C.R.F. §106.41(c) requires that recipients of
federal funding, “which operates or sponsors.. .athletics shall provide equal athletic
opportunity for members of both sexes.” 34 C.F.R §106.41(c). The Supreme Court has
held that recipients of federal funds under Title IX claims are the institutions and
programs that receive federal funds and not the officials or individuals involved.
Fitzgerald v. Barnstable Sch. Comm., 555 U.S. 246, 257 (2009); Kinman v. Omaha
Public Sch. Dist., 171 F.3d 607, 611 (8™ Cir. 1999). 34 C.R.F. §106.41 provides 10

factors, “the Laundry List,” to consider when determining if a recipient of federal funding

has provided equal opportunity to members of both sexes,

1 Which the OCR seems to have failed to do in this case, thus forcing plaintiffs to bring
this matter to the Courts.

10
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(1) Whether the selection of sports and levels of competition effectively
acéommodate the inter¢sts and abilities of members of both sexes;

(2) The provision of equipment and supplies;

(3) Scheduling of games and practice time;

(4) Travel and per diem allowance;

(5) Opportunity to receive coaching and academic tutoring;

(6) Assignment and compensation of coaches and tutors;

(7) Provision of locker rooms, practice and competitive facilities;

(8) Provision of medical and training facilities and services;

(9) Provision of housing and dining facilities and services;

(10) Publicity.
34 C.FR §106.41(c).

In applying the 10 factors, the DOE issued interpretation 44 Fed. Reg. 71413. Title IX
of the Education Amendments of 1972; a Policy Interpretation; Title IX and
Intercollegiate Athletics, 44 Fed. Reg. 71413-71423(1979). The purpose of the
interpretation was to provide “guidance on the requirements for compliance with Title
IX...” Id. at 71413. The DOE separates the 10 factors into two parts for analysis,
effective accommodation which encapsulates factor one, and equal opportunity which
encapsules factors two through 10. Id. at 71415-71478. The pleadings have focused

entirely on the claim of effective accommodation and is the focus of this analysis.

a. Effective Accommodation
The DOE set forth a three-pronged test to determine an institution’s current
compliance with effective accommodation of members of both sexes. The DOE requires
institutions (focused toward colleges and universities) to be presently compliant with any
one of the three prongs to find the institution compliant under Title IX. Id. The three

prongs are,

11
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Id. at 71418.

(1) Whether intercollegiate level participation opportunities for male and
female students are provided in numbers substantially proportionate to their
respective enrollments; or

(2) Where the members of one sex have been and are underrepresented
among intercollegiate athletes, whether the institution can show a history
and continuing practice of program expansion which is demonstrably
responsive to the developing interest and abilities of the members of that
sex; or

(3) Where the members of one sex are underrepresented among
intercollegiate athletes, and the institution cannot show a continuing
practice of program expansion such as that cited above, whether it can be
demonstrated that the interests and abilities of the members of that sex have

been fully and effectively accommodated by the present program.

i. Prong One

Compliance with prong one begins with determining the “participation

opportunities afforded to male and female athletes...” and then moves onto determining

if the participation opportunities are “substantially proportionate” to each gender’s

respective enrollments. OCR, U.S. DOE, Clarification of Intercollegiate Athletics Policy
Guidance: The Three—Part Test (Jan. 15, 1996)(“1996 Clarification™) (Must be given
controlling deference as held in Chalenor, 291 F.3d at 1046-47). The DOE has clarified

that a participation opportunity are athletes:

a. Who are receiving the institutionally-sponsored support normally provided to

athletes competing at the institution involved, e.g., coaching, equipment, medical

and training room services, on a regular basis during a sport's season; and

12
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b. Who are participating in organized practice sessions and other team meetings
and activities on a regular basis during a sport's season; and

c. Who are listed on the eligibility or squad lists maintained for each sport...

44 Fed. Reg. at 71415. Generally, the DOE tells us that “all athletes who are listed on a
team’s squad or eligibility list and are on the team as of the team’s first competitive event
are counted as participants.” 1996 Clarification at 5. Next, it must be determined if the
number of participation opportunities afforded each sex is “substantially proportionate”
to each gender’s respective enrollments. Id. “[TThe athletics program’s female-to-male
ratio need not be exactly the same as the student-body ration, but it must be close.” Portz
I, 196 F.Supp.3d at 975. While the DOE does not provide a black letter definition, the
DOE,
...will consider substantial proportionality achieved where the number of
additional participants necessary for exact proportionality “would not be sufficient
to sustain a viable team.” A “viable team” is defined as “a team for which there is
a sufficient number of interested and able students and enough available

competition to sustain an intercollegiate team.”

Portz I1, 401 F. Supp. 3d at 856-857 (citing 44 Fed. Reg. at 71418) (emphasis added).
The DOE provides the examples,

1) Institution A is a university with a total of 600 athletes. While women
make up 52 percent of the university’s enrollment, they only represent 47% of its
athletes. Ifthe university provided women with 52 percent of athletic
opportunities, approximately 62 additional women would be able to participate.
Because this is a significant number of unaccommodated women, it is likely that a
viable sport could be added. If so, Institution A has not met [prong] one.

2) As another example, at Institution B women also make up 52 percent of a
university’s enrollment and represent 47 percent of Institution B’s athletes.
Institution B’s athletic program consists of only 60 participants. If the university
provided women with 52 percent of athletic opportunities, approximately 6

13
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additional women would be able to participate. Since 6 participants are unlikely to
support a viable team, Institution B would meet [prong] one.

1996 Clarification at 6.

The Court finds that the District fails to show compliance with prong one. While
the District correctly argues that “substantially proportionate” is determined on a case-by-
case basis (Portz I, 196 F. Supp. 3d at 975), the District has not shown that the context
around their deviation in athletic participation of 7.6% is “substantially proportionate™ to

their enrollment.

The District pleads that there are more types of female sports offered than male
sports offered. However, this is irrelevant as prong one looks at the number of
participation opportunities, or athletes involved in athletics, and not the number of sports

offered. Doc. 17 at 11; 1996 Clarification at 5-6.

The District fails to meet the guidelines for what the DOE would consider
“substantially proportionate.” The District pleads that 441 additional female participants
are needed to be at exact proportionality. Doc. 17 at 13. As stated, DOE guidelines hold

-that the DOE will not find an athletic program is “substantially proportionate” under
prong one when the number of individuals needed to achieve exact proportionality can
sustain a viable team. Portz II, 401 F. Supp. 3d at 856-857 (citing 1996 Clarification).
The DOE defines a viable team as “a team for which there is a sufficient number of
interested and able students and enough available competition to sustain an
intercollegiate team.” Portz II, 401 F. Supp. 3d at 856-857 (citing 44 Fed. Reg. at
71418). The District pleads that, in the 2022-23 school year, the gymnastics program had
57 participants. Doc. 17 at 13. A gymnastics team would reduce by at least 57 athletes
the 44 1-athlete discrepancy in proportionality.

14
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Finally, the District’s 7.6% deviation is not close to meeting “substantially
proportionate” as determined by the rulings of other courts in various circuits. To borrow

from the good work of the Hon. John R. Tunheim in Portz I,

While courts have not precisely determined how great the deviation need be before
the ratios are no longer “substantially proportionate,” they have coalesced on a
few guideposts. When the female-to-male ratio in an athletics program deviates
from the ratio in the student body by 10 or more percentage points, the two ratios
are very rarely substantially proportionate. See Pederson v. La. State Univ., 213
F.3d 858, 878-79 (5th Cir.2000) '(20% is unacceptable); Roberts v.

Colo. State Bd. of Agric., 998 F.2d 824, 82930 (10th Cir.1993) (10.5% is
unacceptable); Cohen v. Brown Univ., 991 F.2d 888, 892, 903 (1st

Cir.1993) (11.4% is unacceptable). At the other end of the spectrum, a deviation

of less than 3.5 percentage points typically keeps the ratios substantially
proportionate. See Equity in Athletics, Inc. v. Dep't of Educ., 639 F.3d 91, 109-10
(4th Cir.2011) (less than 3% is acceptable),; Miami Univ. Wrestling Club v.
Miami Univ., 302 F.3d 608, 611, 615—16 (6th Cir.2002) (less than 2% is
acceptable);Boulahanis v. Bd. of Regents, 198 F.3d 633, 636, 638-39 (7th
Cir.1999) (less than 3.43% is acceptable). In between, things are less

clear. Compare Ollier v. Sweetwater Union High Sch. Dist., 768 F.3d 843, 85657
(9th Cir.2014) (6.7% deviation is unacceptable), and Biediger, 691 F.3d at 105~
08 (3.62% deviation is unacceptable), with Neal v. Bd. of Trs. of Cal. State Univs.,
198 F.3d 763, 765 (9th Cir.1999) (discussing a case where the court permitted the

entry of a consent decree where the university agreed to keep the deviation below

5%).

Portz I, 196 F.Supp.3d at 975 (emphasis added).

15
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While the determination of “substantially proportionate™ is on a case-by-case
basis, none of the case law quoted above supports a finding that a 7.6% deviation is
“substantially proportionate.” This suggests that the District is unlikely to be able to
show compliance under prong one. The only justification the District has provided for
the 7.6% deviation is arguing that the deviation speaks for itself and is the result of the
“existing male student body’s desire to participate in certain sports at extremely higher
numbers.” Doc. 17 at 14. The District did not provide any support showing that the
interest rate in sports is higher in males than females, thus reflecting the 7.6% deviation.
This argument relies on the stereotype of males being more interested in sports, which

Title IX guidance specifically eschews.

The District has not shown why, in their case, a 7.6% deviation is “substantially
proportionate” to their enrollment numbers. Thus, Plaintiffs have shown they possess at

Jeast a fair chance of succeeding on their Title IX claim.

ii. Prong Two
Compliance with prong two requires the institution to show expansion of athletic
opportunities to the underrepresented sex both 1) historically and 2) continuously (at
present) over the “entire history of the [intstitution’s] athletic program, focusing on the
participation opportunities provided to the underrepresented sex,” in response to their
interests and abilities. 1996 Clarification at 7. The DOE’s focus on participation
opportunities means that program expansion will not look at the addition of teams, but

the addition of participation opportunities for athletes those teams provide. Id.
For an institution to show a history of program expansion the DOE will look at,

(1) an institution's record of adding intercollegiate teams, or upgrading

teams to intercollegiate status, for the underrepresented sex;
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(2) an institution's record of increasing the numbers of participants in
intercollegiate athletics who are members of the underrepresented sex; and
(3) an institution's affirmative responses to requests by students or others

for addition or elevation of sports.

1996 Clarification at 7. For an institution to show a continuing practice of expansion the

DOE will look at, among others,

(1) an institution's current implementation of a nondiscriminatory policy or
procedure for requesting the addition of sports (including the elevation of
club or intramural teams) and the effective communication of the policy or
procedure to students; and

(2) an institution's current implementation of a plan of program expansion
that is responsive to developing interests and abilities.

(3) an institution’s effort to monitor developing interests and abilities of the
underrepresented sex, for example, by conducting periodic
nondiscriminatory assessments of developing interests and abilities and

taking timely actions in response to the results.

Id. When an institution eliminates a team for the underrepresented sex, the DOE will put

the elimination within the analysis of the intuitions continuing practice of expansion. Id.

The Court finds the District cannot show a continuing (present) practice of
expansion responsive to the interests and ability of the underrepresented sex because they

eliminated a team counter to the interests of the underrepresented sex.

While the District has shown a history of expanding participation opportunities for
females, the District has not shown to a substantial degree that they are continuously

(presently) expanding participation opportunities for females in line with female students’
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interests and abilities. Per DOE guidelines, the recent elimination of a team for the
underrepresented sex shall be reviewed when considering the District’s continuing

practice of expansion. 1996 Clarification at 7.

The District can show a history of expanding participation opportunities for
females. The District has shown thét the discrepancy between male and female athletes
has trended downward since 2004 as the number of participation opportunities for
females has increased over the years. Doc. 18 Ex. A. Since 2008, the District has added
five female sports: competitive cheer, competitive dance, soccer, wrestling, and softball.
Doc. 17 at 4. The expansion of female sports, and the decrease in the discrepancy
between male and female athletes shows a history of expanding participation

opportunities for females.

The District has not shown to a substantial degree that they are continuously
(presently) expanding participation opportunities for females in line with female students’
interests and abilities, as required under prong two. The District argues that the |
gymnastics team is not viable due to a lack of participation. Doc. 17 at 1. The District
argues that there is not enough interest to sustain the gymnastics program, citing a
decrease in the program’s participation from 133 females in the 2015-16 school year? to
57 females in the 2022-23 school year, and difficulty in hiring coaches. Doc. 18 at 4.
The District also stated in oral arguments, that they have increased the overall number of
participation opportunities for females by adding girls wrestling and softball in response
to interest in those sports by female students in 2021, and 2022 respectively. Doc. 18 Ex.
A.

Plaintiffs, however; have countered with strong evidence of interest and ability for

a gymnastics program as evidenced by 1) this case, 2) the affidavits of gymnastics

22015-16 school year is also the year the school district had its lowest deviation rate in
female enrollment to female athletic participation at 4.7%. Doc. 18 Ex. A.
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coaches stating they are willing to coach, and 3) a 2021 High School Survey (“the
Survey”) recording students’ interests in sports. Doc. 24 Ex. 2. The survey recorded 113 |
responses interested in or participating in gymnastics, 44 responses interested in or
participating in girlé wrestling, 107 responses and 87 responses interested in Fall and
Spring softball respectively. Doc. 24 Ex. 2 at 4. With this, the Court finds plaintiffs have
presented enough to show a strong intefest in gymnastics, and that the District acted
counter to the interests of students when they eliminated the gymnastics program.
Further, while the addition of girls wrestling, and softball has increased the number of
participation opportunities for females, the elimination of the gymnastics program will
reduce the overall number of participation opportunities for females by 57. Doc. 17 at
13. The goal of prong two is to expand participation opportunities within athletic
programs for females; not allow for a two-steps-up, one-step-back approach to gender
equality. Thus, the decrease in participation opportunities for females goes against

finding the District is continuously (presently) expanding opportunities for females.

The pleadings show there is serious doubt whether the District is compliant with

prong two. Thus, plaintiffs have a fair chance of succeeding on the merits.

iii. Prong Three

Compliance with prong three focuses on the institution’s ability to accommodate
the athletic “interests and abilities of the underrepresented sex.” Letter from Russlynn
Ali, Assistant Sec'y for Civil Rights, OCR, U.S. DOE, to Colleagues, at 4 (Apr. 20, 2010)
(“2010 Letter”). The purpose of the third prong is to allow institutions with a
disproportional number of participation opportunities to comply with Title IX by showing
the underrepresented sex is not being denied opportunities, and the disproportionality, in
other words, is caused by a lack of interest and ability on the part of the underrepresented
sex. 2010 Letter at 3. Thus, the underrepresented sex’s interests and abilities are being

fully and effectively accommodated. 1996 Clarification at 8.
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The DOE will consider three factors in determining if the institution has
accommodated the interests and abilities of the underrepresented sex. 2010 Letter at 3,

1996 Clarification at 8.

(1) whether there is unmet interest in a particular sport;
(2) whether there is sufficient ability to sustain a team in the sport, and;

(3) whether there is a reasonable expectation of competition for the team?

2010 Letter at 3, 1996 Clarification at 8. “If an institution has recently eliminated a
viable team from the intercollegiate program, OCR will find that there is sufficient
interest, ability, and available competition to sustain an intercollegiate team in that sport
and thus there would be a presumption that the institution is not in compliance with

[prong three].” 2010 Letter at 5 (emphasis added).

~ The Court finds the District has not shown compliance with prong three because
they have not pleaded any arguments regarding such. Since the District has not pleaded
any arguments relating to prong three, the District has not overcome the presumption that

they are not in compliance with prong three.

a. Conclusion on Likelihood of Success on the Merits

The Court finds, based on the provided pleadings and oral arguments of the parties;
the plaintiffs have a substantial probability of success on the merits because the District
has not shown compliance with any of the three-prong tests of Title IX. The District fails
prong-one because they have not shown the discrepancy between female athletic
participation and enrollment is “substantially proportional.” The District fails prong-two
because they have not shown they are continuously (presently) expanding participation

opportunities for females. The District fails prong-three because they are silent on the
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matter. The District has failed to show compliance with any of the three prongs. The

plaintiffs have a good chance of succeeding on the merits.

V.  The Public Interest.

The Court finds the fourth factor favors the plaintiff’s because it is “firmly in the
public’s interest to enforce antidiscrimination laws such as Title IX.” Portz IT, 401
F.Supp.3d at 869. I do find the District’s argument that it is in the public interest to allow
the District discretion in administering its own finances compelling. I am always hesitant
to overturn the decision of an elected body as an unelected official appointed to the bench
by President Bill Clinton in 1995. However, financial concerns cannot outweigh the
harm of gender discrimination, particularly when compliance means continuing a over
one-decade long gymnastics program. Further, finances are generally not a factor the

Court may consider under Title IX. Ohlensehlen v. Univ. of Iowa, 509 F. Supp. 3d 1085

(S.D. Iowa 2020) (citing a 6th Circuit case and a district court case from the 7th Circuit).
The goal of Title IX is to eliminate gender discrimination with the resources available.
The District’s argument that they only have enough funding to provide potentially
discriminatory opportunities is a direct violation of Title IX.

I was initially bothered by the delay in seeking relief from the Court. I learned,
however, that plaintiffs attempted to proceed administratively and received no answer.
Parties should, as far as possible, proceed to seek an administrative remedy before

rushing to court and plaintiff have done that,

CONCLUSION
The Court finds that, on balance, the Dataphase factors favor granting plaintiffs’
request for a preliminary injunction reinstating the gymnastics program and preventing
the sale of the program’s equipment. The first factor weighs in favor of plaintiffs because
they have shown they will suffer the irreparable harm of not participating in gymnastics
and possibly suffering a Title IX violation. Plaintiffs have shown that the second factor

leans in their favor because they possibly face unequal treatment in violation of Title IX,
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and the administrative burden in continuing to operate the gymnastics program is
minimal. The third factor favors the plaintiffs because they have a substantial probability
of success on the merits as defendants have not shown compliance with any of the three-
prongs of Title IX’s effective accommodation test. Finally, the fourth factor weighs in
favor of plaintiffs because it is within the public’s interest to enforce antidiscrimination

laws such as Title IX.

ORDER
Based on the foregoing, and all the files, records, and proceedings herein, IT IS
HEREBY ORDERED that:

1. Dr. Jane Stavem and Casey Meile are DISMISSED because plaintiffs have
abandoned their equal protection claim and Title IX cannot be brought against
individual officials.

2. Plaintiffs’ Motion for a Temporary Restraining Order is DENIED as moot.

3. Plaintiffs’ Motion for a Preliminary Injunction is GRANTED as follows:

Until further order of the Court, the Sioux Falls School District is

PRELIMINARILY ENJOINED from:

a. Eliminating the Sioux Falls School District’s gymnastics program;

b. Selling the gymnastics program’s equipment;

c. Reducing support for the gymnastics program below the prior 2022-
2023 budget, and;

d. Restricting or denying the gymnastics program access to facilities,

coaching, training, or competitive opportunities.

4. Plaintiffs' request for attorney’s fees incurred is DENIED.

DATED this 13th day of October, 2023.
BY THE COURT:

CHARLES B. KORNMANK
United States District Judge
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