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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

WORLD HEALTHCARE SYSTEMS, INC. )

)
Plaintiff, )
) Civil Case No. 1:10-CV-60
V. )
) Chief Judge Curtis L. Collier
SSI SURGICAL SERVICES, INC. ))
)
Defendant. )
MEMORANDUM

Before the Court are several motions filedPtgintiff/ Counter-Defendant World Healthcare
Systems, Inc. and Defendant/Third Party Plain@iiinter Claimant Surgical Services, Inc. For the
reasons stated below, the Court VARANT IN PART andDENY IN PART Surgical Services,
Inc.’s motion to strike the affidavit of Todd dRiell and motion for sanctions (Court File No. 125).
The Court Wil GRANT IN PART andDENY IN PART Surgical Services, Inc.’s motion for
summary judgment (Court File No. 102). The Court WENY IN PART as MOOT and
RESERVE RULING IN PART World Healthcare System, Inc.’s motion for judgment on the

pleadings (Court File No. 72) a@RANT IN PART its motions to disburse funds (Court File Nos.

109, 128).
BACKGROUND
A. Factual Background

Plaintiff World Healthcare Systems, Inc. (*“WHS”) is a minority-owned business

incorporated in the state of Tennessee (Colet¥o. 114). Defendant Surgical Services, Inc.
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(“SSI”) is a corporation existing under the laws of the state of Delaware with its principal office
located in Orlando, Floridad).

In June 2002, WHS and SSI entered a long-tawntract, or a “Letter Agreement,” under
which SSI agreed to perform on-site endoscopicgdures at certain hospitals recruited by WHS
(Court File Nos. 103, 116). In exchange for WiHd&king the referrals, SSI agreed to pay WHS a
five percent (5%) commission on cash collections on gepyabasis. Under the terms of the Letter
Agreement, those hospitals affiliated with aic Health Initiatives (*CHI”) were specifically
identified, and the contract provided the cash casions would continue to be paid to WHS for
the “life” of the contract between SSI and CHI (or “CHI Agreement”) (CbBike No. 105-1 at 1).

In addition, the Letter Agreement maintained &8uld “extend the same commission program for
those accounts [between SSI and the hospitals] listed on Exhibit A [of the Letter Agreement,]
provided such contracts [were] executed by September 30, 2602” (

According to SSI, “all but four . . . hospitalsrpeipated in an endoscopic system agreement
between SSI and CHI that became effective February 1, 2002 and was terminated on December 31,
2004” (Court File No. 103 at 4)The other hospitals not subject to the CHI Agreement were JFK
Medical Center, whose contract with St&rminated on March 31, 2005, and Chippenham,
Johnston-Willis, and Northwest Medical Center, whose contracts with SSI remain inidfject (

On August 26, 2003, Pacesetter SBIC Fund, Inda fPower Equities, Inc. (“PEI”) sent a
letter (or a “Direct Pay letter”) to SSI claiming it had a perfected security interest in all accounts
receivable of WHS, includingmounts owed to WHS by SSkeeCourt File No. 20-1). According
to the letter, PEI was authped to collect payments owed to WHS directly from $&).( As a

result of the Direct Pay letter, SSI “made cléarWHS its intentions not to pay WHS the



commissions earned pursuant to the Agreemenssialed until WHS had resolved its dispute with
PEI over the proper payee of those commissions” (Court File No. 105 at 3). In response, WHS
corresponded with SSI on December 19, 2003 through its counsel acknowledging SSI “[had] not
paid on its contractual obligation with WHSyda[had] communicated its intent not to pay on its
contractual obligation” (Court File No. 105-2 at 1ndeed, the record reflects from some point in
2003 or 2004 until the time this lawsuit was filed, SSI did not pay WHS the commissions owed
under the Letter Agreement.

In January 2005, SSI entered into a groupcipasing agreement with Consorta, Inc.
(“Consorta Agreement”) (Court File Nos. 103, 11Agcording to SSI, the Consorta Agreement was
a separate and distinct contract from the CHie&gnent (Court File No. 103). WHS, in contrast,
argues the Consorta Agreement was executed im ftmd8SI to “continue to provide services at
[CHI affiliated hospitals,]” as CHI, according WHS, is the owner of @sorta, Inc. (Court File
No. 116 at 7-8).

B. Procedural History

Because SSI failed to pay WHS a disputed amount of commissions earned, WHS filed an
action on or about February 17, 2010 in the €eanCourt for Hamilton County, Tennessee against
SSI on the grounds of breach of contract; common law procurement of breach of contract;
intentional interference with a business relatiopsimalice, fraud, and deceit; conversion; violation
of the Tennessee Consumer Protection Act; tigaschment; promissory estoppel; common law
bad faith; and intentional misrepresentation (C&ue No. 1). According to WHS, it suffered in
excess of $1,700,000.00 in damagég.( On March 19, 2010, SSi filednotice of removal to this

Court on the basis of diversity jurisdiction.j.



On May 28, 2010, WHS filed an amended commpjalso alleging (1) SSI “acted under the
color of law to deny WHS equalgtection of the laws, and to drgminate on the basis of race, in
violation of 42 U.S.C. 88 1981 and 1983 ” (“Countdlive”); and (2) “as a program or recipient of
federal funds, [SSI] discriminated against WHS am bblasis of [] race, color, and/or ethnicity in
violation of 42 U.S.C. § 2000d” (“Count Thirteentyl().

SSI has never disputed that it failed to pay some commission funds to WHS. However, SSI
contends it did not pay WHS all of its earnedhoaissions because it was not clear to SSI whether
WHS or PEIl was entitled to receive those comraisfuinds. In addition, SSI argues it does not owe
WHS the amount of damages asserted in WHS'’s tantp Rather, SSI urges the Court to find it
is only liable to either WHS or PEI for $428,907i@Tommissions earned pursuant to the Letter
Agreement (Court File No. 102). On Februaby 2011, Magistrate Judge Susan K. Lee granted
SSI's motion to deposit $383,370.00 with the Court (Court File No. 99).

On July 9, 2010, SSI filed a motion to dismeésto Counts Twelve and Thirteen of the
amended complaint (Court File No. 21). Thau@ granted SSI's motion to dismiss on the grounds
WHS failed to plead enough facts regarding éhosunts to state aatin upon which relief might
be granted (Court File No. 85). However, because WHS moved this Court for an opportunity to
replead those Counts and because WHS allegeticadd facts in its response to SSI's motion to
dismiss (Court File No. 26), the Court ordered WHS to file a proper motion to amend its complaint
(Court File No. 85), and the Court granted WH&@ion to amend with respect to Count Thirteen
(Court File No. 111).

On April 29, 2010, SSI filed a motion to add Rl an involuntary plaintiff in this case

(Court File No. 12), and the motion was deniedy@ File No. 19). However, on July 9, 2010, SSI



filed a third party complaint against PEI, makRBI a party to this case (Court File No. 20).
Now pending before the Court are a motionjudgment on the pleadings filed by WHS

(Court File No. 72); a motion for summary judgrhiled by SSI (Court File No. 102); a motion for

disbursement of funds by WHS (Court Filos. 109, 128); and a motion to strike an

affidavit/motion for sanctions (Court File No. 125).

Il. MOTION TO STRIKE/MOTION FOR SANCTIONS

SSI moves this Court to strike the affidaMitTodd Riddell (“Riddell”) from the record and
to impose sanctions on WHS’s counsel, Curtis Bowe, for violation of the Tennessee Rules of
Professional Conduct (Court File No. 123jor the reasons stated, the Court W@RANT IN
PART andDENY IN PART SSI's motion.

On March 22, 2011, in response to SSI's motion for summary judgment, WHS filed the
affidavit of Riddell, former President and Chiexecutive Officer of SSI (Court File No. 119).
According to SSI, Riddell improperly disclosed “confidential, proprietary, and privileged
information of SSI regarding this matter, aN&iS’s counsel, Curtis Bowe, violated the Tennessee
Rules of Professional Conduct by soliciting such information from Riddell and using it for the
purpose of opposing SSI's motion for summary judgment (Court File No. 125 at 1).

In SSI's motion, it alleges the most egregious parts of Riddell's affidavit are found in
paragraphs 26, 27, and 31 which dseSSI’s financial reserves, conversations between Riddell and
SSI's parent company’s counsel, and information regarding contracts entered between SSI and
certain hospitals and revenues earned pursuamse tontracts. (Court File No. 126). At the time

Riddell signed this affidavit, SSI conten@sd WHS does not deny, Riddell was still bound by an



Employment Agreement with SSI which prohibit®iddell from disclosing“all proprietary or
confidential information . . . including without litation: the identity of, and other information
regarding, . . . contract terms; financial infotiog; and other information acquired or created by
[Riddell] in the course of, or otherwise in caation with, [his] employment with [SSI]” for up to
two years following his employment with SSI (Court File No. 126 dt urtis Bowe, as an
attorney licensed to practice law in the state of Tennessee, was limited by Tennessee Rules of
Professional Conduct with regards to the infororatie could solicit or secure from Riddell as it
relates to this case. Inits motion, SSI alleges Curtis Bowe violated Rules 4.2 and 4.4 of those rules.
Rule 4.2 of the Tennessee Rules of Profesti®oaduct states, “[ijn representing a client,
a lawyer shall not communicate about the subject of the representation with a person the lawyer
knows to be represented by another lawyer imthter, unless the lawyer has the consent of the
other lawyer or is authorized tip so by law or a court orderThe comments to the Rule further
explain, “[ijn communicating with a current orrfoer agent or employee of an organization, a
lawyer shall not solicit or assist in the breachmf duty of confidentiality owed by the agent to the
organization.” TRPC 4.2, cm. (referencing TRPC 4.4). Rule 4.4(b) directs “a lawyer who
receives information relating to the representatibtine lawyer’s client that the lawyer knows or
reasonable should know is protected by RPC(ih@uding information by the attorney-client
privilege or the work product) and has been dsetbto the lawyer inadvertently or by a person not
authorized to disclose such information to the/ar, shall: (1) immediately terminate review or use

of the information; (2) notify . . . the person’siger if communication ...is prohibited by RPC 4.2,

YInits reply brief (Court File No. 131), WH®es not contest or deny that Riddell was bound
by the confidentiality provision as stated by SSI in the Employment Agreement.
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of the inadvertent or unauthorized disclosure;(@hdbide by that person’s or lawyer’s instructions
.. " TRPC 4.4(b).

A. Riddell Affidavit Contains Confidential Information

Here, it is clear Riddell disclosed certain information that was in violation of his
confidentiality agreement. While Attorney @amBowe was not prohibited by the Tennessee Rules
of Professional Conduct from speaking with Riddsdle e.g., Sherrod v. Furniture Ctr69 F.
Supp. 1021, 1022 (W.D. Tenn. 1991), Riddell did not have the authority to disclose certain
information to Curtis Bowe.

1. Company'’s Financial Reserves

In paragraph 26, Riddell states during his timekivay at SSI, SSI's reserves were in excess
of $700,000 (Court File No. 119 at 6). It is not clear from the affidavit whether Riddell was
referring to SSI's aggregate financial reservetherspecific liability reserve held for the purpose
of covering WHS'’s claims for commission payments. Nonetheless, both of the parties seem to
interpret Riddell’'s statement as referring to S8tiancial reserve regarding this case (Court File
No. 131 at 11; Court File No. 134 at 4-5).

Thus, if the parties are correct, then the Cisypsersuaded such information is confidential
and perhaps privileged. “A reserve essentialfliects an assessment of the value of the claim[,]
taking into consideration the likelihood of an adverse judgmeBuridex Int'l., Incv. Hartford
Accidentand Indem. CdNo. 1:03CV1322, 2006 WL 355289, at(f?2.D. Ohio February 15, 2006).

If such information was prepared by SSI's legainsel, then “[t]he individual case reserve figures
[might] reveal the mental impssions, thoughts, and conclusionftibé] attorney in evaluating the

legal claim.”1d. Accordingly, itis clear Riddell at leagblated his own confidentiality agreement



with SSI by disclosing this information. At workg disclosed information that was the result of
attorney work-product or may have reflected attorney-client privilege communications.
2. Riddell's Communication With Teleflex’s Legal Counsel
In paragraph 27, Riddell asserts he was told by legal counsel of Teleflex, SSI's parent
company at the time, that SSI owed WHS d@aseramount in commissions (Court File No. 119 at
6). This is information that would have presuigdiezen subject to the attorney-client privilege.
Therefore, Riddell should not have disclosed it.
3. SSI's Hospital Contracts and Revenues Earned
Finally, Riddell disclosed in paragraphs 2@1&1, according to a spreadsheet Riddell asked
SSI's controller to compile, SSI owes WHS $1,215,529.85 in commissions from specifically-
identified hospitals (Court File No. 119 at 6-7Riddell’s confidentialityagreement specifically
prohibits him from disclosing financial information of SSI.
B. Sanctions
1. Motion to Strike Affidavit
SSImoves this Court to strike the affidavitaéidell in its entirety (Court File No. 125). The
Court agrees some of the information disclosed by Riddell was in violation of his confidentiality
agreement with SSI. Accordinglthe Court will strike from the record those portions of the
affidavit, particularly, paragraphs 26, 27, and 31and the attached exhibit listing specific hospitals
and purported commissions owed, which contagppetary and confidential information. While
the Court declines to exclude Riddell from offering any testimony at trial, the parties may make
appropriate objections to particular testimony pursuant to the Federal Rules of Evidence.

2. Motion to Disqualify Curtis Bowe



SSlalso moves this Court to disqualify Curtis Bowe as WHS'’s counsel (Court File No. 125).
“The Court has inherent authority to supeevibe professional conduct of attorneys appearing
before it. Therefore, the Court has inherent authority to disqualify an attofGey.Streams, Inc.

v. Clear Channel Communications, Inblo. 3:05-CV-578, 2007 WL 954181, at *3 (E.D. Tenn.
March 27, 2007) (internal citations omitted).

Here, it is clear Attorney Curtis Bowe waot prohibited from the Tennessee Rules of
Professional Conduct from engagingepartecommunications with Riddell, a former employee
of SSI. There is nothing in the record that besn brought to the Court’s attention that Mr. Bowe
was aware of the contents of the confidentiality agreement Riddell had with SSI.

Nonetheless, there are thraetbrs this Court should consider in determining whether Bowe
should be disqualified due to a violation of R&il2 of the Tennessee Rules of Professional Conduct.
In particular, the Court should cader “(1) [WHS’s] interest in being represented by counsel of its
own choice; (2) [SSI's] interest in a trial fré@®m prejudice due to dikesures of confidential
information; and (3) the public’s interest in the scrupulous administration of justGtefien v.
Aristech Chem.769 F.Supp. 254, 258 (S.D. Ohio 1991) (quotent Price Investigators Ass’n
v. Spencer Food$72 F.2d 163, 165 (8th Cir. 1978) (considering whether disqualification was
appropriate for a violation of the Oh@nde of Professional Responsibilitgie also General Mill
Supply Co. v. SCA Serv., In697 F.2d 704, 711 (6th Cir. 1982).

Disqualification of counsel is a drastic remeahygl should only be used in the most egregious
cases. From the evidence it is clear Bowerditlact in good faith. Disqualification would not
contribute to the public’s interest in the scriqud administration of justice. And obviously WHS

has a strong interest in continued representatiéttofney Bowe. Finally, the Court concludes SSI



has failed to establish that its interest inial firee from prejudice outweighs WHS'’s interest in
being represented by Attorney Curtis Bowe. Toeirt is confident the “normal protections under
the Federal Rules of Civil Procedure and thddfal Rules of Evidence will [] suffice to prevent
[any privileged or confidential] information from being proferred or admitted at tkaichen 769

F. Supp. at 259. Accordingly, the@t finds disqualification is not an appropriate remedy in this

case.

. MOTION FOR SUMMARY JUDGMENT

SSI also moves this Court for a grant ofmsoary judgment in favor of SSI on all claims
asserted in WHS’s complaint (Court File No. 10Epr the reasons stated below, the Court will
GRANT IN PART andDENY IN PART SSI's motion for summary judgment.

A. Standard of Review

The grant of summary judgment in favor of ety is proper “if the movant shows that
there is no genuine dispute as to any materiabfiadthe movant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(a)lhe moving party bears the burden of showing that no genuine issue
of material fact existsCelotex Corp. v. Catretd77 U.S. 317, 323 (198@)eary v. DaeschneB49
F.3d 888, 897 (6th Cir. 2003). Therefore, the Court should view the evidence, including all
reasonable inferences, in the lightshfavorable to the nonmoving partylatsushita Elec. Indus.
Co., Ltd. v. Zenith Radio Corpt75 U.S. 574 (1986INat’| Satellite Sports, Inc. v. Eliadis In@53
F.3d 900, 907 (6th Cir. 2001).

To survive a motion for summary judgmehtwever, “the non-moving party must go

beyond the pleadings and come forward with spefeifits to demonstrate [] there is a genuine issue
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for trial.” Chao v. Hall Holding Co., In¢285 F.3d 415, 424 (6th Cir. 2002ndeed, a “[plaintiff]
is not entitled to a trial on the basis of mere allegatiogmith v. City of Chattanoogilo. 1:08-cv-
63, 2009 WL 3762961, at *2, 3 (E.D. Tenn. Novemid, 2009) (explaining the Court must
determine whether “the record contains sudiitifacts and admissible evidence from which a
rational jury could reasonably find in favor dfi€f plaintiff’). In addition, should the non-moving
party fail to provide evidence to support an essential element of its case, the movant can meet its
burden of demonstrating no genuine issue of material fact exists by pointing out such failure to the
court. Street v. J.C. Bradford & Cp886 F.2d 1472, 1479 (6th Cir. 1989).

At summary judgment, the Court’s role is lied to determining whether the case contains
sufficient evidence from which a jury could reasonably find for the non-moving paniyerson
v. Liberty Lobby, Inc477 U.S. 242, 248-49 (1986). If the Caronhcludes a fair-minded jury could
not return a verdict in favor of the non-movhased on the record, the Court should enter summary
judgment. Id. at 251-52} ansing Dairy, Inc. v. Espy89 F.3d 1339, 1347 (6th Cir. 1994).

B. Discussion

1. Breach of Contract

In Count One of its amended complaint (Gdtile No. 114), WHS alleges SSI breached the
Letter Agreement by failing to pay commissionseoMto WHS and by negotiating contracts such
as the Consorta Agreement. To assert a claiforéach of contract, WH3ust prove (1) there was
an enforceable contract; (2) SSI's nonperformance under the contract amounted to a breach of the
contract; and (3) WHS was damaged by the bre&@timch Valley Printing Co. v. Int'| Hot Rod
Ass’n 4 Fed. App’x 303, 304 (6th Cir. 2001%SI does not dispute that it owes $382,8@0n

funds for commissions owed under the Lettere&gnent from February 17, 2004 until December
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31, 2009 (Court File No. 103). SSI also cedes it owes $46,537.25 for commissions owed under
the Letter Agreement from daary 1, 2010 until the presemd.j. Indeed, SSI states “the proper
amount of commissions that SSI owes under theeL&greement stems from the cash collections
SSlreceived from CHI pursuant to its contrathwHI and cash collections SSl received from the
other hospital accounts listed in Exhibit A to théteeAgreement, provided those hospitals entered
into a contract with SSI by September 30, 2002” (Court File No. 123 at 7).

However, WHS contends SSI owes itrasch as $1,700,000.00 (Court File No. 114).
Specifically, WHS seems to allege it is entitled to (1) unpaid commissions earned prior to February
17, 2004, (2) unpaid commissions resulting from a group purchasing agreement between SSI and
Consorta, Inc., and (3) unpaid commissions ltegu from contracts between SSI and other
hospitals, known and unknown (Court File No. 1€6urt File No. 120 (“Reeder Deposition”) at
12).

Nonetheless, SSl argues WHS is barred by thiecajte statute of limitations from asserting
claims to unpaid commissions prior to Felsyuh7, 2004 (Court File No. 103). In addition, SSI
urges the contract entered between SSI and Consorta was not subject to the Letter Agreement
between SSI and WHS; therefore, WHS is not entitled to commissions on endoscopic procedures
performed at hospitals affiliated with Consorta, Ind.)( Finally, SSI seems to argue the
commission program outlined in the Letter Agreatonly extended to those accounts executed by
September 30, 2002, and there is no dispute as to how much is owed in regards to these accounts.
Because the Court finds there is a genuine déspegarding when the breach of contract cause of
action accrued and whether SSI breached thteilLAgreement by failing to include WHS in

negotiating contracts with Consorta, Inadaother known or unknown hospitals, the Court will
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DENY summary judgment in favor of SSI as to WHS’s breach of contract claim.
a. Statute of Limitations

In regards to SSI's argument WHS is time-barred from asserting claims to commissions
earned prior to February 17, 2004, treu€ finds there is a genuine igsof material fact as to when
WHS'’s breach-of-contract cause of action accris®ke Swanson v. Wilsdwo. 10-5064, 2011 WL
1900389, at *5 (6th Cir. May 20, 201Bxplaining “the burden is ondefendant to show that the
statute of limitations has run . . . However, oneedbfendant carries that burden, the plaintiff has
the burden to establish an exception to the statutdy as tolling or late discovery of the injury”).
WHS'’s breach of contract claim ssibject to a six year statudélimitations. Tenn. Code Ann. 8
28-3-109. Furthermore, under Tennessee law, “the statute of limitations for breach of contract
commences to run as of the date of the breach or when one party announces its intention not to
perform.” Lohmann v. Allmerica Fin. Life Ins. & Annuity CdNo. 3:05-CV-199, 2007 WL
2220416, at * 4 (E.D. Tenruly 30, 2007). Here, SSI argues its “action of not paying the
commissions when they became due was sufficidrggon running the statute of limitations for any
breach of contract action specifically invalgithose commissions” (Court File No. 103 at 10).

In response, WHS contends SSI's breachasformance at the time it received the Direct
Pay letter from PEI in August 2003 only condttl an “anticipatory breach” of the Letter
Agreement (Court File No. 116 at 10). An am#atory breach “occurs before the time that a
contract requires a party to performlJT Med. Group, Inc. v. Voge35 S.W. 3d 110, 120 (Tenn.
2007). When a party commits an anticipatolemh, the non-breaching party may “(1) rescind the
contract and pursue remedies based on a resci§®)dreat the repudiation as an immediate breach

by bringing suit or changing position in some way|3) await the time for performance of the
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contract and bring suit after that time has arrivdd.” In addition, WHS asserts it chose the third
option because it “had no reason to know [] S8uila not perform its obligation under the [Letter]
Agreement to pay commissions on the CHI contract . . . until December 31, 2004, when . . . the
contract with CHI ‘terminated™ (Court File Nd.16 at 13). In other words, WHS argues SSI did

not breach the contract until December 31, 2004.

Based on the record, the Court finds thera genuine dispute as to when the statute of
limitations began to run. In particular, because SSI acknowledges it did not pay WHS its
commissions because of PEI's secured interest claim, and SSI claims it would have paid the
commissions once WHS resolved its dispute with(BBurt File No. 103), th evidence is not clear
there was in fact an actual breach in 2003.ddniding SSI's motion, the Court must view the
evidence in the light most favorable to WHS, ngise WHS the benefit of all credibility choices,
and must draw all inferences in favor of WHS. WHS denies there was a breach in 2003.
Accordingly, the Court WilDENY summary judgment on this ground.

b. Consorta Agreement and Contracts with Other Hospitals

The Court also finds there is a genuine dig@stto how SSI breached the Letter Agreement.
WHS argues SSI also breached its contract WitHS “by negotiating what SSI terms ‘a new
contract’ to provide endo[scopic] servicesCHl hospitals [through the Consorta Agreement]”
(Court File No. 116 at 6). This is because, adogrtb WHS, CHI is amwner of Consorta, Inc.

(id. at 8) (referencing Reeder Depamitj Court File No. 120 at 14 (pg 139)Bpecifically, WHS

2 Although both SSI and WHS relied on the defims of Reeder, SSI asserts in its reply
memorandum Reeder’s deposition is inadmissible because Reeder’s testimony regarded parole
evidence and information to which Reeder haparsonal knowledge (Court File No. 123). First,
according to SSI, the Letter Agreement cleatbtes the commission program would only extend
to those accounts listed in Exhibit A providedisgontracts were executed by September 30, 2002
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argues the “January 1, 2005 contract between 8&IConsorta is an extension of the contract
between SSI and CHI because it requires the dglnfihe same range of endoscopic services, to
the same hospitals for which WHS earns commissiadg’ (

In contrast, SSI asserts its contract v@tHl terminated on Bcember 31, 2004 (Court File
No. 103). Furthermore, SSI contends the agreeergated into with Consorta, Inc., was a distinct
and separate agreement, rather than an eateosthe CHI Agreement that was in effeick). To
support its claim, SSI refers to a portion oé ttheposition of Sylvester Reeder (“Reeder”), the
principal of WHS, who conceded Consorta, laod CHI are two different companies, and Consorta
existed at the time the CHI Agement was entered in id.(at 12). SSI also presents the affidavit
of William Bynum, Vice President of Sales at 38lo states “the CHI Agreement and the Consorta
Agreement are two separate and distinct agreements” (Court File No. 105 at 3).

Based on the memoranda filed by SSI and Waifsl, the affidavit of William Bynum and
the deposition of Sylvester Reeder, the Court finds there is a genuine issue of material fact as to
whether SSI breached the Letter Agreement by excluding WHS from negotiating the Consorta
Agreement or any other contract. In addition, according to the affidavit of Curtis Bowe, “WHS is
defunct and maintains no records associatedtivgl.etter Agreement entered into between WHS

and SSI other than those produced during the discovery period in this matter” (Court File No. 121).

(id.). While the Court agrees this languagaigiguous, the parole evidence rule does not preclude
WHS from introducing evidence Consorta Agreenead a mere extension of the CHI Agreement.
Second, SSI contends Reeder lacks personal kdge/legarding the negotiations which took place
pursuant to the Consorta Agreement. While the Court finds this argument persuasive, there is no
indication Reeder, with his many years of exgrce in the healthcare industry, would not have
personal knowledge regarding whether Consortaoharship rights with CHI. Nonetheless, the
Court will properly exclude from consideration tegmarts of Reeder’s deposition to which he lacks
personal knowledge.

15



As aresult, WHS also requests this Court d&ilys motion for summary judgment pursuant to Fed.
R. Civ. P. 56(d).
2. Remaining Claims

With respect to WHS’s remaining claims, S8gues “WHS cannot recover, as a matter of
law, under any other cause of action it asseits Aimended Complaint” (Court File No. 103 at 13).
Specifically, SSI asserts these claims are eitim-barred by the applicable statutes of limitations
or are mootil.).

In response to SSI raising a statute of limitations defense, WHS does not argue the statute
of limitations does not apply. Rather, WHS arg88&4$ is equitably estopped from asserting such
defense (Court File No. 116). The Court, howefreds such argument to be without merit. The
doctrine of equitable estoppel applies where “the opposing party has engaged in misconduct.”
Norton v. Everhart895 S.W.2d 317, 321 (Tenn. 1995). Spedifjcéhe party must have engaged
in:

(1) conduct which amounts to a false représtson or concealment of material facts,

or at least, which is calculated to convey the impression that the facts are otherwise

than, and inconsistent with, those whichk trarty subsequently attempts to assert;

(2) intention, or at least expectatioratisuch conduct shall be acted upon by the

other party; and (3) knowledge, actual or constructive of the real facts.

B&B Enter. of Wilson County, LLC v. City of Leban8d8 S.W.3d 839, 849 (Tenn. 2010). In
addition, “equitable estoppel cases are diffeheh fraudulent concealment and other discovery
rule cases.”Fahrner v. SW Mfg., Inc48 S.W.3d 141, 146 (Tenn. 2001]) It only “tolls the
running of the statute of limitations where a defenideas ‘misled the plaintiff into failing to file

his action within the statutory period of limitationgVlassi v. LomonagdNo. 3:10-CV-258, 2011

WL 1258054, at *3 (E.D. Tenn. March 31, 2011) (quottaghner, 48 S.W.3d at 145). In other
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words, in an equitable estoppel case, “the plaimdis already discovereddinjury - or should have
discovered it - and consequently, the limitations period has begun and ultimately eXarbder,

48 S.W.3d at 146. Accordingly, WHS must show SSI misrepresented or concealed facts which
caused WHS to untimely file its lawsuit after WHS had discovered its injudeslere, although

WHS alleges it “opted to wait for an actual breachttmpart of SSI before it filed a lawsuit, it is
clear from the deposition testimony of Sylvester Regdl, the former owner or principal of WHS,

WHS did not bring suit against S&oner than it did because it could not afford to do so (Court File
No. 120 (“Reeder Deposition”) at 104:1-15).

Nonetheless, some of the arguments presented by WHS in regards to the doctrine of
equitable estoppel are more properly assertathasnents regarding when the statute of limitations
began to run. Under the discovery rule, “a caafsgction accrues when the plaintiff knows or in
the exercise of reasonable care and diligence slhawiel known that an injury has been sustained
as a result of wrongful or thous conduct by the defendantJohn Kohl & Co. v. Dearborn &
Ewing 977 S.W.2d 528, 532 (Tenn. 1998). In its response in opposition to SSI's motion for
summary judgment, WHS seems to argue &Sicealed facts which prevented WHS from
discovering some of the injuries asserted iraitended complaint. Therefore, there may be a
genuine issue as to when WHS’s claims accrued.

a. Procurement of Breach of Contract (T.C.A. 8§ 47-50-109)

In Count Two of the amended complaiHS argues SSI violated Tennessee Code
Annotated 8§ 47-50-109 which provides, “[i]t is unlawful for any person, by inducement, persuasion,
misrepresentation, or other means, to induceamyse the breach or violation, refusal or failure to

perform any law ful contract . . .” According$®l, it is entitled to summary judgment on this claim
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because WHS is time-barred from asserting¢tasn (Court File No. 103). “Section 47-50-109
creates a statutory treble damage remedy for wabimgfucements to breach a contract and contains
no express limitations periodMisco, Inc. v. U.S. Steel Corg84 F.2d 198, 204 (6th Cir. 1986).
However, Tennessee courts have found this stagpeesent[s] the codidation of the common-law
tort action for inducement to breach contra@ttatienko v. Chattanooga-Hamilton County Hosp.
Auth.,No. 1:07-CV-258, 2009 WL 736007, at *11 (E-Denn. March 17, 2009). Because WHS’s
claim is more of a common law tort claim, tieee year statute of limitations of Tennessee Code
Annotated § 28-3-105 is applicable, making WHS'’s claim time bai$ee. id.

Here, it is clear from the record, this sauof action accrued on or before the time SSI
breached its contract with WHS. Nevertheldégxause WHS is accusing SSI of inducing its own
breach of contract, SSI cannot be held liable under this claea.e.g., Int'l Union v. Auto Glass
Emp. Fed. Credit Uniar858 F. Supp. 711, 724-25 (M.D. Tenn. 1994). Accordingly, the Court will
GRANT summary judgment as to this claim d&a$&MISS Count Two of the amended complaint
(Court File No. 114).

b. Intentional Interference with a Business Relationship

In Count Three of the amended complaint, Wafi@ues SSI intentionally interfered with the
business relationships established between WHS and the hospitals which were the subject of the
Letter Agreementid.). In response, SSI also argues iemditled to summary judgment as to this
Count on the basis WHS is time-barred from agsgttiis claim. Under Tennessee law, “the three-
year limitation period of Tenn. Code Ann. 8 28-3-105 applies to common law actions for . . .
unlawful interference with a busines€arruthers Ready-Mix, Inc. v. Cement Masons Local Union

No. 520 779 F.2d 320, 324 (6th Cir. 1985).
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According to SSI, “the only ‘interferenc@VHS [specifically] alleges involves SSI's
negotiation of the Consorta Agreement prior teeffective date as afanuary 1, 2005” and SSI's
failure to include WHS in such negotiatiof@ourt File No. 103 at 15)Indeed, although WHS
seems to allege there may have been other hospitals to which it made referrals on behalf of SSI,
WHS has failed to present any admissible evidémckemonstrate such fact. Still, because WHS
contends it “had no means to know of the true[le881 was [Jnegotiating the contract terms” with
Consorta (or CHI, as alleged by WHS), amdduse neither party indicates when WHS found out
about the Consorta Agreement, the Court finds tisesiegenuine issue of material fact as to when
the statute of limitations began to runtaghis claim. Accordingly, the Court WiDENY SSI's
motion for summary judgment as to Count Three of the amended complaint.

C. Malice, Fraud, and Deceit

Count Four of WHS’s amended complaint asserts a claim for malice, fraud, and deceit on
the part of SSI (Court File No. 114). Specifically, WHS asserts SSI “intentionally refused to pay
WHS the commissions owed. SSI then wenthe hospitals and &nded or renewed the
agreements with the hospitals . . . [and] SSI thakaction after it decided that WHS was no longer
necessary to the relationships SSI sought to form with the hospitalist 8-9). Courts have found
the three year statute of limitations, pursuaniennessee Code Annotated § 28-3-105, applies in
cases such as this one becahsé‘gravaman of [WHS’s] compla if for fraud and deceit."See
Harrison v. Timminco Tech. Corpl5 F.3d 430 (Table), No. 94-5649, 1994 WL 714357, at *1 (6th
Cir. December 22, 1994).

Here, Reeder seems to imply SSI ceased paying WHS commissions owed because it saw

WHS as a competitor and wanted to run WHS out of business (Court File No. 120 (“Reeder
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Deposition” at 104:1-13)Indeed, WHS went out of business in 20@4 &t 125:18-20). Thus, it
is clear WHS should have reasonably discoveredihry resulting from this claim around the time
it went out of business. The Court will theref@BANT SSI's motion for summary judgment as
to this claim, and Count Four of the amended complaint wibI&MISSED.

d. Conversion

In Count Five, WHS asserts “SSI has conegmnoney belonging to WHS for its own use
and benefit[,] [ad] SSI's property interest, if any, in and to said money is subordinate to that of
WHS” (Court File No. 114 at 9)"Under Tennessee law, the statute of limitations for conversion
actions is three yearsTemple v. AmSouth BarO F. App’x 943, 946 (6t8ir. 2002) (citing Tenn.
Code. Ann. § 28-3-105).

“Conversion does not occur until the ‘alleiggrongdoer exercises dominion over the funds
in defiance of the owner’s rights.Estate of Ralston ex. rel Ralston v. Haldds. M2009-02442-
COA-R3-CV, 2010 WL 4272692, at * 4 (Tenn. Ct. App. Oct. 28, 2010). In this case, WHS was
aware SSI was not paying it commission ovigd2004 when WHS closed its doors, and SSI
reportedly ceased its communication with WHS s&hon the record, the Court finds this cause of
action would have accrued more than three years ago. Aaglyrdhe Court willGRANT SSI's
motion for summary judgment asttas claim, and Count Five of the amended complaint will be
DISMISSED.

e. Tennessee Consumer Protection Act Violation

In Count Six of the amended complaint, WHSexts a claim against SSI for violation of the

Tennessee Consumer Protecthkwt, Tenn. Code Ann. 8§ 47-18-104t, seq In response, SSI also

argues this claim is time-barred.
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The purpose of the Act is “forotect consumers and legitie business enterprises from
those who engage in unfair or deceptive acts or practices in the conduct of any trade or commerce
in part of wholly within [the state of Tensgee].” Tenn. Code Ann. 8§ 47-18-102(2). A private
action may be brought by “any person who sufferasaertainable loss of money or property . . .,
as a result of the use or employment by another person of an unfair or deceptive act or practice
declared to be unlawful by this [Act].” Tenn Code Ann. § 47-18-109.

Under Tenn. Code Ann. 8§ 47-18-110, any@ttrought pursuant to 8 47-18-109 must be
“brought within one (1) year from a person’s discovery of the unlawful act or practice, but in no
event shall an action . . . be brought more tinam (5) years after the date of the consumer
transaction giving rise to the claim for relief.” Here, WHS alleges in its amended complaint SSI
engaged in deceptive practices by “accept[ing] WH&rk in recruiting and signing hospitals, but
repeatedly fail[ing] or refus[ing] to pay WHS commissions pursuant to the [Letter Agreement]”
(Court File No. 114 at 10) Although not stated in its complaint, WHS also seems to assert SSI
engaged in deceptive practices when it negotiated an agreement with Consorta, Inc. and did not
include WHS as a part of the negotiations. Theeefoased on the evidence presented in the record,
the January 1, 2005 would be the last “consumeséaetion” giving rise to WHS’s claim for relief.
Because WHS did not file its complaint until Fedry 2010, this claim is also time-barred. The
Court will GRANT SSI's motion for summary judgment as to this claim, and Count Six of the
amended complaint will BBISMISSED.

f. Unjust Enrichment
In Count Seven of the amended complaint, Vérfues “SSl directly realized financial gain

from the efforts of WHS [whelVHS recruited hospitals to use equipment made by SSI in their
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endoscopic procedures]. SSI never paid the caesions owed to WHS” (Court File No. 114 at11).
In response, SSI claims this cause of action &slsnoot because there was an existing contract
between SSI and WHS.

In order to recover under a theory of unjusigment as WHS asserts, (1) “there must be
no existing, enforceable contract between thégsmcovering the same subject matter”; (2) “the
party seeking recovery must prove that it prodigaluable goods and services”; (3) “the party to
be charged must have received the goods andesty(4) “the circumstances must indicate that
the parties involved in the transaction should have reasonable understood that the person providing
the goods or services expected to be compeatisated (5) “the circumstances must demonstrate
that it would be unjust for the party benefitting from the goods or services to retain them without
paying for them.”Doe v. Univ. of SoutiNo. 4:09-CV-62, 1011 WL 1258104, at *20 (E.D. Tenn.
March 31, 2011). Inits response, WHS does not deny there was an existing, enforceable contract
between it and SSI. Acaodingly, the Court WilGRANT SSI's motion for summary judgment as
to this claim, and Count Seven of the amended complaint Wil B#ISSED.

g. Promissory Estoppel

In Count Eight, WHS asserts a claim for prssory estoppel (Court File No. 114). The
grounds for this cause of action is that SSI “profdise . to renew or extend the agreements it had
with hospitals|[;] . . . [b]Jased on SSI's representaiabout payment and the reasons for its repeated
and continued failure to make payment pursuarthe terms of the [Letter Agreement], WHS
expected payment, sought payment, and was rejected at everyduat’1(l-12). SSI also argues
this claim is moot.

“Promissory estoppel is ‘an equitable remedy based on a quasi contractual theory’ only
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available ‘in cases in which there is an absen@®o$ideration between the parties so that there is
no valid contract.””Holt v. Macy’s Ret& Holdings,Inc, 719 F. Supp. 2d 903, 914 (W.D. Tenn.
2010) (quotinddiana Asbury v. Lagonia Sherman, LUX®. W2001-01821-COA-R3-CV, 2002 WL
31306691, at *2 (Tenn. Ct. App. Oct. 15, 2002)). Becaagber party disputes as to whether there
was a valid contract, the Court WHIRANT SSI summary judgment as to this claim; Count Eight
will be DISMISSED.
h. Bad Faith and Intentional Misrepresentation
In Counts Nine and Ten, WHS asserts claims for common law bad faith and intentional
misrepresentation. Both of these claims have the same factual basis as WHS’s claim for malice,
fraud, and deceit. Accordingly, the Court findsdé claims are barred by the statute of limitations.
The Court wilGRANT SSI's motion for summary judgment aghas claim, and Counts Nine and
Ten of the amended complaint will B&SMISSED.
l. Declaratory Judgment
In Count Eleven, WHS moves this Court to deelWHS “is not in violation of any express
or implied contract with SSI” (Court File No. 114n response, SSI states “[it] does not contend
(and has never contended) that WHS is in viotatif the [Letter] Agreeent” (Court File No. 103).
Therefore, there is no legal basis to award Vétieclaratory judgment. The Court agrees, and it
Count Eleven will bdISMISSED.
J. Discrimination Claim
Finally, in Count Thirteen of the amendedmmaint, WHS contends SSI, “as a program or
recipient of federal funds, discriminated againstS\ the basis of [] raceglor, and/or ethnicity

in violation of 42 U.S.C. § 2000d séq.” (Court File No. 114). EnCourt previously denied SSI
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an opportunity to late-file a motion for summauggment as to this claim (Court File No. 137).
However, based on the evidence presented in the record, the Court finds a grant of summary

judgment is not appropriate at this time.

V. MOTION FOR JUDGMENT ON THE PLEADINGS

Finally, before the Court are WHS’s motion fodgment on the pleadings (Court File No.
72) and motions to disburse fundo(€t File Nos. 109, 128). The Court WHIENY IN PART as
MOOT andRESERVE RULING IN PART on WHS’s motion for judgment on the pleadings and
GRANT IN PART WHS and PEI's motions to disburse funds.

A. Standard of Review

Under Fed. R. Civ. P. 12(c), "a party may move for judgment on the pleadings.”" When
considering a Rule 12(c) motion, this Court apghessame standard of review as a 12(b)(6) motion
and construes the complaint in a "light most favorable to plainRégder Miller Music, Inc. v.
Sony/ATV Publ'g, LLC477 F. 3d 383, 389 (6th Cir. 200A)precht v. Treon No. 09-3703, 2010
WL 3306877, at *2 (6th Cir. Ag. 24, 2010). In other words, "to survive [such] motion, ‘factual
allegations contained in a complaint must raisight to relief above the speculative levelibibell
v. Mich. Dept. of Human Sery313 F. App'x 843, 846 (6th Cir. 2009) (citiBgssett v. Nat'l
Collegiate Athletic Ass'n528 F.3d 426, 430 (6th Cir. 2008)Although a complaint need only
contain a "short and plain statement of the cldiowsng that the pleader entitled to relief," the
statement must contain "factual content that allthvescourt to draw reasonable inference that the
defendant is liable for the misconduct allegefshcroft v. Igbal 129 S.Ct. 1937, 1940 (2009)

(citing Fed. R. Civ. P. 8(a)(2)). Bare assertiondegal conclusions are insufficient, and the
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pleading must at least contain "inferential allegatioegarding the material elements of the claim.
Scheid v. Fanny Farmer Candy Shops, |r859 F.2d 434, 436 (6th Cir. 1988).

B. Discussion

On November 24, 2010, WHS filed a motionjimgment on the pleadings (Court File No.

72) with respect to SSI's third party complaint for interpleader. In the motion, WHS moves this
Court to enter judgment in favor of WHS and PElI, ordering judgment in the amount of $382,270.00
and prejudment interest on that amount at ten percent (10%) per adnuiMHS also requests

this Court grant WHS attorney’s fees “associatgth the preparation, filing, and if necessary,
participation in hearing on [the motion]d( at 7). In its respons8SI argues the Court should deny
WHS’s motion because there is a factual dispegarding SSI's payment obligations (Court File

No. 75). SSI concedes it owes at least $382,370.0@, ibutot clear to SSI whether WHS or PEI

is entitled to receive the funds. SSI also asg#HS is not entitled to an award of prejudgment
interest, or in the alternative, the Court should reserve the issue and not decide it on the motion for
judgment on the pleadingsl(). Finally, SSI asserts it is entitled to reasonable attorney’siéeps (

On January 27, 2011, SSI filed a motion moving this Court for permission to deposit
$382,370.00 into the Court’s registry (Court File.[83). On February 15, 2011, that motion was
granted (Court File No. 99). As a result, WHRI&EI filed a motion for disbursement on March
1, 2011 asking this Court to disburse the fuhejsosited by SSI, with $280,000.00 to be paid to PEI
and $102,370.00 to be paid to WHS, plus accrued sttereénus any statutory fees (Court File No.
109). However, at the time, Si&d not yet deposited the fundo(€t File No. 113). Nonetheless,
to the extent PElI was willing to relieve SSI “ofyabligations with respect to the Direct Pay Letter,

SSI [was] amenable to disbursing the funds” as long as SSI was awarded attorney’s fees in the
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amount of $14,980.00d at 2).

Then on April 1, 2011, WHS and PEI filed ased motion to disburse the funds (Court File
No. 128). However, this time, the partieguested the Court distribute $87,390.00 to WHS instead
of $102,370.00id.). The parties asked the Court to reserve the remaining $14,980.00 until the
Court addressed the merits of WHS8istion for judgment on the pleadingd.]. In response, SSI
now argues its attorney’s fees and expehags increased to approximately $20,000.00. SSl also
filed a proposed order of disbursal seeking todlieved from any further obligation, if any under
the Direct Pay Letter (Court File No. 129). WHS and PEI argue it is not proper for this Court to

enter the proposed order (Court File No. 135).

Because SSl already deposi#@&82,270.00 in the Court’s registry, which it concedes it owes
WHS, the Court wilDENY IN PART as MOOT WHS’s motion for judgment on the pleadings
with respect to that amount (Court FiN®. 72). Nonethelss, the Court WilGRANT IN PART
WHS and PEI's motion to disburse those funds (Court File Nos. 108, 129), a@RRER as
follows:
1. The Clerk of the Court is authorized ancedted to issue one check in the principal
amount of $270,000.00 payable to “Pacesetté€FBind, Inc. and Sherrard & Roe,
PLC,” Employer Identification Number (PEIl) 56-1422256 and Employer
Identification Number (Sherrard & Roe, PLC) 62-1103779. The check shall be
mailed to or otherwise delivered tadesetter SBIC Fund, Inc. c/o Samuel Funk,
Esq., Sherrard & Roe, PLC, 150 3rd Aue South, Suite 1100, Nashville, Tennessee
37201within seven (7) days of this Court’s accompanying Order.

2. The Clerk of the Court is authorized angedied to issue one check in the principal
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amount of $92,370.00 payable to “World Healthcare Systems, Inc. and Bowe and
Associates, PLLC,” Employer Identification Number (WHS) 621323183 and
Employer Identification Number (Baavand Associates, PLLC) 263402493. The
check shall be mailed to or otherwise deted to World Healthcare Systems, Inc.
c/o Curtis L. Bowe, lll, Esq., Bowe and Associates, PLLC, 707 Georgia Avenue,
Suite 302, Chattanooga, Tennessee 37i@dn seven (7) days of this Court's
accompanying Order.
Lastly, the Court WiIRESERVE RULING on whether WHS should receive pre-judgment
interest (Court File No. 72) and whether eithetys entitled to attorney’s fees and expengks (

Court File No. 75).

V. CONCLUSION

For the foregoing reasons, the Court GIRANT IN PART andDENY IN PART Surgical
Services, Inc.’s motion to strike the affidaeitTodd Riddell and motion for sanctions (Court File
No. 125). The Court wilGRANT IN PART andDENY IN PART Surgical Services, Inc.’s
motion for summary judgment (Coutile No. 102). The Court WiDENY IN PART as MOOT
andRESERVE RULING IN PART World Healthcare System, Inc.’s motion for judgment on the
pleadings (Court File No. 72) a@RANT IN PART its motions to disburse funds (Court File Nos.
109, 128).

An Order shall enter.
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