Leev. Captran SC, LLC Doc. 35

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

FRANKLIN D. LEE,

)
)
Plaintiff, ) No.1:10-CV-293
)
V. ) Chief Judge Curtis L. Collier
)
CAPTRAN SC, LLC, )
Defendant. )

MEMORANDUM

Before the Court is Defendant Captran SC, LLC (“Defendant”)’s motion for confirmation
of arbitration award and entrgf judgment (Court File No. 26) Plaintiff Franklin D. Lee
(“Plaintiff”) responded in oppositio (Court File No. 29), and Deifdant replied to Plaintiff's
response (Court File No. 31). Plaintiff themuested a hearing (Court File No. 32), which the
Court set for June 6, 2012. Hagiconsidered the parties’ watt submissions and conducted a
hearing on the motion, the Court WBIRANT IN PART Defendant’s motion for confirmation
of arbitration award and entry pfdgment (Court File No. 26) fdhe reasons and in the manner
explained below. Because no further mattersaftjudication remain, the Court will direct the

Clerk of Court to close this case.

BACKGROUND
In June 2000, Plaintiff suffered work-relateguries when he was an employee of CSX
Transportation, Inc. (“CSX”) (Court File No. 19). Agesult of his injuries, Plaintiff was unable

to work beginning in November 2001, and he eveftdiéd suit against CSX to recover for his
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injuries (d.).

Because Plaintiff was unable to earn an mephe entered into two separate contractual
agreements with Defendant, auio Carolina company, in order 8ecure funds to cover his
living expenses (Court File No. 1-1). One of #egvices offered by Defendant is to “provide][] .
.. litigation finance to personal injury [p]etitionersd.(at 2). In other words, Defendant “loans
money to [p]etitioners involved ifitigation and in return, [pg@ioners] agree[] to reimburse
[Defendant] from any proceeds from the lawtisplus interest on the money loanedf.).

Specifically, on February 28, 2007, Plaihtand Defendant entered an agreement
(“February Agreement”) in which Defendant egd to loan Plaintifa lump sum of $109,600 in
addition to six monthly payments of $2,000 eawnth. On October 4, 2007, the parties entered
a second contractual agreement (“October Agesdihwhereby Defendant agreed to again pay
Plaintiff monthly instdiments of $2,000 for three additional monthts)( The parties never met
in person, the contracts were “unilaterallyafted” by Defendant, and the agreements were
signed by Plaintiff in Tennessee and by Defendaiorth Carolina (Court File No. 19).

At the time Plaintiff and Defendant wuwnenced their business relationship, the
contractual agreements signedthg parties also contained drhtion clauses (Court File No.
13-1; 13-2). These arbitrations clauses mandatgdathy claim or controversy arising out of the
parties’ relationship should be settled by tdtion to take place in South Carolinal.).
Accordingly, as a result of Plaintiff's allegedltae to repay Defendant for his loans, “in March
2010, [Defendant] filed a demaridr arbitration . . . seékg $310,410.67, representing alleged
principal of $127,600 (including capitalizedteénest) and interest and fees of $182,810.67”
(Court File No. 19 at 4).

In response to Defendant’'s demand fobitaation, Plaintiff filed a Petition for



Declaratory Judgment in the Chancery CourtPotk County Tennessee (Court File No. 19).
Defendant removed the matter to this Court (Céuld No. 1). Plaintiff then challenged the
enforceability of specific contracal terms contained in the Invesnt and Security Agreements
entered between the parties such as the intesstattached to the das, the choice of law
provisions, and the arbitrationguisions (Court File Nos. 13).

On March 11, 2011 the Court gtad Defendant’s motion to compel arbitration, stayed
proceedings in the case pending arbitration, agdired a status report within 180 days of the
order (Court File No. 24). The parties begarbitration proceedings on June 29, 2011 in
Charleston, South Carolina. Before the arbratearing began, Pldiff informed Defendant
that Plaintiff was unable to disclose the tewhshe settlement between him and CSX on account
of a confidentiality agreement. Defendant then moved to require Plaintiff to disclose the
settlement terms, which the arbtor orally granted, beforgsuing a written order on August 9,
2011 (Court File No. 26, ex. A). At a September 30, 2011 management conference, Defendant
informed the arbitrator it wasiling to proceed to arbitrath without receiving a copy of the
settlement agreement between Plaintiff andXG8ourt File No. 29, ex. 3). At that same
management conference, the adidr confirmed the parties’ empment to decide the dispute
based on the parties’ written submissions.

On January 27, 2012, the arbitrator ruledfamor of Defendant, awarding Defendant
$239,681.82 under the February Agreement, $10,741.86 under the October Agreement, and
$38,281.06 in attorney’s fees (Court File No. 26, ex. 3, p. 12). The cost of arbitration—the
administrative filing fees ($ 4,750.00) and campation and expenses of the arbitrator
($16,640.00)—was to be “borne iasurred” by the partiesd.). Defendanhas paid $12,750.00

towards the cost of arbitration;atiff has not paid any amount.



On February 24, 2012, Plaintiffsoansel tendered a check for $288,704.54 to
Defendant’s counsel. This amouspresented the full award thebitrator made to Defendant,
but did not include any amount for the costadbitration. On February 28, 2012, Defendant’s
counsel returned the check to Plaintiff's ceehand, in a letter, &ed “[a]s previously
mentioned, your client is responsible for halttioé arbitration expense€ourt File No. 29, ex.

2, p. 3). On March 26, 2012, Defendant filed thetion for confirmation of arbitration award
and entry of judgment now befottee Court (Court File No. 26).
On April 30, 2012, Plaintiff requested theo@t to conduct a hearing on Defendant’'s

motion (Court File No. 32). The Cdwonducted that hearing on June 6, 2012.

1. DISCUSSION

Since the enactment of the Federal Arbitration Act, 9 U.S.Cet8eq. courts have
sought to “reverse the longstanding judicial hdgtito arbitration agreements ... and to place
arbitration agreements upon the same footing as other contr&gilsier v. Interstate/Johnson
Lane Corp, 500 U.S. 20, 24 (1991). Accordingly, whparties have agreed to commit certain
matters to arbitration, a court’s reviewatubsequent arbitration award is narrdiway Bakery
v. Truck Drivers Local No. 164363 F.3d 590, 593 (6th Cir. 2004) (“A court's review of an
arbitration award ‘is one of thearrowest standards of judiciakview in all of American

jurisprudence.’”) (citation omitted). Moreover, arbitration agreement’s silence with respect to
costs and fees of the arbitrationither renders that agreement inval@geen-Tree Fin. Corp.-
Alabama v. Randolptb31 U.S. 79, 92 (2000), nor places imta@ourt's hands the decision of

how to allocate fees under the agreement. brief, when parties commit a given matter to

arbitration, they bind themselves to the factuadliings, legal conclusionand related rulings of



the arbitrator. Totes Isotoner Corp. v. Int'l| Chem. Workers and Union Council/lUFCW Local
664C 532 F.3d 405, 411 (6th Cir. 2008)r(tleed, ‘because the partieave contracted to have
disputes settled by arbitrator chosen by them rather thana judge, it is the arbitrator's view
of the facts and of the meaninfthe contract that they haagreed to accept.”) (quotirignited
Paperworkers Int'l UnionAFL-CIO v. Misco, Inc.484 U.S. 29, 37-38 (1987).

Based on the parties written submissiong @ourt identified two issues in dispute
between the parties. Importantly, neither Erades the underlying arbitration itself nor the
monetary award to Defendant. Instead, theigmmow dispute 1) whie¢r Plaintiff has an
obligation to disclose his settlement with CSX; &hdhow the cost of arbitration should be paid.
The Court addresses eachtluése issues in turn.

A. Settlement Agreement between Plaintiff and CSX

As a preliminary matter, counsel for Deflant failed to advance any argument during
the hearing in support of its claim Plaintéhould be required to disclose the settlement
agreement between Plaintiff and CSX. Accogly, and as the Courtaded at the hearing,
counsel for Defendant effectively waived thiaiot by not arguing for it.Even if counsel had
not waived this claim, however, Defendardrgument in itdrief is unpersuasive.

Defendant’s argument consists only of the claimdtbitrator initially agreed with it that
Plaintiff should have to disclogbe settlement agreement. This argument neglects subsequent
developments: namely, that Defendant initialpught disclosure of Plaintiff's settlement

agreement with CSX but thentracted that request. Althoughettarbitrator orally granted

! In fact, Defendant made no argument in its memorandum in support of its motion to confirm
the arbitration award (CouFile No. 27). Only when Plaiftiobjected in his response brief to
disclosing his settlement agreement with C&Kijch Defendant requestduit did not argue for

in its motion or memorandum, did Defendaiffier an argument in its reply briecs¢eCourt File

No. 31, pp. 8-9).



Defendant’s request when Defendant first raiseldefpore memorializing that order in a written
document, the arbitrator acknowledged Defendat#@sion to withdraw the request. Thus, in
an order on October 3, 2011, theitdtor indicated Platiff was “relieved of any obligation to
provide” the settlement document (Court File.N29, ex. 3). Both paes are bound by this
decision, and the Court will not revisit it at Defendant’s requéste Totes Isotoner Coyfp32
F.3d at 411. Accordingly, the Court denies Defernigdamotion to the extent seeks disclosure
of the settlement agreement between Plaintiff and €SX.

B. Cost of Arbitration

The heart of the current dispute appears to center on the extent to which each party is
responsible to pay the cost oétarbitration. In the arbitratiatecision, the arbitrator’s language
regarding the cost of arbitration was admittedly somewhat vague: “The administrative filing fees
of the American Arbitration Association,téing $4,750.00 and the compensation and expenses
of the Arbitrator, totalings16,640.00, shall be borne as incurré@ourt File No. 26, ex. 3, p.

12). According tahe parties’ submissions, Defendaias paid $12,750.00 towards this amount,
and Plaintiff has not paid anything.

Defendant argues Plaifftimust pay half the cost of ¢harbitration, on the theory the
arbitration clause in theagreement refers to tli@mmercial Arbitration Rulesf the American
Arbitration Association (“AAA”),which, in Rule 50, provides:

The expenses of witnesstw either side shall be paid by the party producing

such witnesse®ll other expenses of the arbitrationcluding requied travel and

other expenses of the arbitrator, AAA representatives, and any witness and the
cost of any proof produced at theect request othe arbitratorshall be borne

2 At a practical level, it is difficult to understanehy Defendant is seeking disclosure of this
document. Defendant was successful at atoim, receiving an award of approximately
$250,000 (as well as approximately $40,000 for attorney’s fees), and Plaintiff has not contested
the underlying award itself.



equally by the partiesunless they agree otherwiseunless the arbitrator in the

award assesses such expenses or any part thereof against any specified party or

parties.

AAA, Commercial Arbitration RulesRule 50 (emphasis addediere, Defendant argues, the
agreement between Plaintiff and Defendant didpnovide for any other division of the costs of
arbitration and the arbitrator dlinot assess expenses in anyipadr manner, so the default
cost-splitting rule should apply. Accordingefendant contends, Pieiff must pay half.

In response, Plaintiff advances an argumentlidenot raise at tharbitration itself: the
dispute involved a consumer and therefore Defenhdaresponsible for the full payment of the
cost of arbitration. Plaintiff invokes th8upplementary Procedures for the Resolution of
Consumer-Related Disputébereinafter Supplementary Procedurg@sand claims that under
these procedures, Defendant is required §otha full amount. This argument suffers from a
number of flaws.

The first two problems conaethe applicability of th&upplementary Procedurés this
arbitration. TheSupplementary Procedures

shall apply whenever the American Arhtiion Association (AAA)or its rules are

used in an agreement between a consumer and a business where the business has a

standardized, systematic application avbitration clauses with customers and

where the terms and conditions of therghase of standardized, consumable
goods or services are nongudiable or primarily non-nediable in most or all of

its terms, conditions, features, or ates. The product or service must be for

personal or household use. The AAA willvieathe discretion t@apply or not to

apply the Supplementary Procedures and the parties will be able to bring any

disputes concerning the apaltion or non-applicatiorio the attention of the

arbitrator.
Supplementary Procedure€-1: Agreement of Parties and Applicability. First, assuming the

use of an arbitration clause by Defendant is adgtedized, systematic part of its transaction with

customers, it is doubtful a loao purse a legal claim coun&s personal or household use.



Although the arbitrator, in a diffené context, decided loans welmost probably” for personal,
family, or household purposebe also concluded the load&d not warrant protection under
South Carolina’s consumer protectiCourt File No. 26, ex. 3, p. 8).

Second, the paragraph makes cli applicability of thes&upplementary Procedures
turns on the discretion of the AAA, and that parties should bring to the attention of the
arbitrator—not a court—any disputes regarding #hgsocedures’ applicdlly. Here, nothing
in the record indicates the AAA dhe arbitrator applied thessupplementary Procedures
Moreover, neither party appearshave brought to the arbitratorgdtention the ggicability of
these procedures. In the absenf any explicit mention the&upplementary Procedurapply,
the Court concludes the arlaitor did not apply, nor intertd apply, these procedures.

Finally, even assuming ¢happlicability of theSupplementary ProcedurePRlaintiff is
mistaken about the altation of cost. The&upplementary Procedurgsovide that “[i]f the
business’s claim or counterclaim exceeds $75,000f the business’s claim or counterclaim is
non-monetary, the business must pay an Admatigse Fee in accordanedgth the Commercial
Fee Schedule.”"Supplementary Procedure8-8: Administrative Fees and Arbitrator Fees, Fees
and Deposits to be Paid by the Business. [Thather than making the business pay the full
amount of the arbitration, th8upplementary Proceduregquires the busass to pay an
administrative fee. According to Defendant’®suissions, it has paid this fee in this case.

Neither Plaintiff nor Defendant cites case lavated to the cost of the arbitration. While
not directly on point, the SiktCircuit Court of Appealsén bancadecision inMorrison v. Circuit
City Stores, In¢.317 F.3d 646 (6th Cir. 2003), is insightful. Morrison, a former employee of

Circuit City brought race and sex discriminaticiaims against her employer, and the district

% Both parties agree the amount at issue here exceeds $75,000.



court required her, pursuant to her contract, to pursue these claims in arbitration. The Sixth
Circuit reversed, holding in this employer-employee context “potential litigants must be given an
opportunity, prior to arbitration on the merits) demonstrate that the potential costs of
arbitration are great engh to deter them and similarly sted individuals from seeking to
vindicate their federal statutory rights in the arbitral forumd. at 663. Moreover, “a court
considering whether a cost-splitting provisiorergorceable should consider similarly situated
potential litigants, for whom costs will loom asaager concern, because it is, in large part, their
presence in the system that will deter discriminatory practicéd.” Although Morrison is
probably best limited to cases wheax potential plaintiff seeks to vindicate an important federal
interest (like the discrimination claims Morrison itself), the broadeprinciple suggests cost-
splitting provisions may be unenforceable wherehsprovisions would deter other plaintiffs
who might otherwise seek to vindicate theights. Given the widely used structure of
contingency fees for plaintiffigursuing tort and cordct actions outside the employer-employee
context, this principlepplied to the facts dhis case supports the cdumion that cost-splitting

here is not problematic and would migter potential litigants in the future.

Finally, one can read the arbitrator’s statentleat costs should be “borne as incurred” to
refer to the arrangement made by the partiesiceSihe arbitration clause in the February and
October 2007 agreements did no¢afically address the cost oftatration but did refer to the
AAA’s Commercial Arbitration Ruleghe arbitrator’s statement che construed to refer to the
default arrangement under Rule Which requires cost-splittingBecause a court reviewing an
arbitral decision should not untletthe factual findingsnd legal conclusionsf an arbitrator,
Totes Isotoner Corp532 F.3d at 411, this Couwdéfers to the arbitratorisnplicit reliance on the

default cost-splitting rule. Under this view aindight of the weakness of Plaintiff's arguments



to the contrary, the Court interprets the arbitratvard to require Plaintiff to pay half the cost
of arbitration.

Accordingly, and based on the record in ttese, the Court ordeRaintiff to pay half
the cost of arbitration. Becs@ the total cost of arbitration was $21,390, Plaintiff must pay
$10,695. Because Defendant has already paid $12,750.00 towards the cost of arbitration,
Plaintiff should pay $2,055 of the $10,695 directlyDiefendant. Therefore, the total amount
Plaintiff must pay Defendd is $290,759.54, which represents $250,423.48 under the February
and October Agreements, $38,281.06 in attornegés fassociated with the arbitration, and
$2,055 to offset Defendant’s overpayment towardstise of arbitration. Rintiff must also pay

$8,640 to the appropriate authofity satisfy its obligation to [yehalf the cost of arbitration.

1. CONCLUSION

For the reasons discussed in this memorandum, the CourGRMNT Defendant’s
motion for confirmation of arbitration award and entry of judgn{@uurt File No. 26), with the
exception of Defendant’s request for disclosur@laintiff's settlement agreement with CSX and
Defendant’s request Plaintiff pay its attorisefees incurred imringing its motion.

An Order shall enter.

* The record does clearly indicate the entity or person to whom this payment should be made.
The Court hereby requires Defendant to make this payment, but must rely on the parties to
ensure Defendant makes the appropriate payment to the appropriate source.

®> Defendant’s motion also requests the Court oRd&intiff to pay all attorney’s fees incurred in
bringing it (Court File No. 26p. 4). Counsel for Defendand\eanced no argum&nin support
of this claim. Accordingly, the Court denies thegjuest. Each party isquired to bear its own
costs and attorney’s fees assamikivith resolution of this motion.
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s/
CURTIS L. COLLIER
CHIEF UNITED STATES DISTRICT JUDGE
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