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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
at CHATTANOOGA

TALEB N. ALBADRY,

)
)
Plaintiff, )
)
2 ) No. 1:10-CV-336
) Chief Judge Curtis L. Collier
LPN SUZANNE WIEPPER, LPN TONI )
WILSON, DR. HELEN REDDING, ) Jury Demand
TENNESSEE DEPARTMENT OF )
CORRECTIONS, AND HEALTH AND )
SAFETY INSPECTORS, )
)
Defendars. )
MEMORANDUM

Plaintiff Taleb N. Albadry (‘Plaintiff’), apro seprisoner at the Lois M. Deberry Special
Needs Facility in Nashville, Teessee, has filed a civil rights complaint against LPN Suzanne
Wiepper, Lpn Toni Wilson, Dr. Helen Redding,ihessee Department of Corrections, and Health
and Safety Inspectors (“Defendants”), pursuadz®).S.C. § 1983 alleging he was denied timely
and proper medical care for two broken legs windlesed at Southeastern Tennessee State Regional
Correctional Facility (“STSRCF”) (Court File N@). Before the Court are several motions: (1)
Defendants’ motion to dismiss, and Plaintiff's motions to (2) dismiss a party, (3) amend the
complaint, and (4) extend the time in whictatoend the complaint (Court File Nos. 28, 30, 31, &
32). The Court will address the motions in the order in which they were filed.

l. MOTION TO DISMISS
A. Introduction
Plaintiff seeks damages from Defendantsdeprivation of his civil rights under color of

state law pursuant to 42 U.S.C. § 1983. Plaistiiction arises from his incarceration at STSRCF
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after being sentenced to a 20-year term of imprisonment. Plaintiff claims Defendants were
deliberately indifferent to his serious medicakds. For these alleged constitutional violations,
Plaintiff requests compensatory and punitive damages from Defendants.

Plaintiff did not file a response in oppositionth@ motion to dismiss. Plaintiff, however,
has carried his burden of pleading facts thatui¢, demonstrate a constitutional violation on the
denial of medical care claims addressed in timeljpg motion to dismissn addition, Plaintiff has
filed motions requesting to dismiss the Tenness@afment of Corrections and his claims against
the individual Defendants in their official capacity. Therefore, as explained below, the motion to
dismiss will beGRANTED IN PART andDENIED IN PART (Court File No. 28).

Specifically, for the following reasons, Defemdl motion to dismiss Plaintiff’'s claims
against the parties in their official capacities and the Tennessee Department of Corrections
(“TDOC") willbe GRANTED . Defendants’ motion to dismiB$aintiff's complaint on the grounds
he failed to exhaust his available administrative remedies VBIBMIED and the case will proceed
on Plaintiff’'s medical claims against the individual Defendants in their individual capacity.

B. Standard of Review and Screening

a. Pro SePleadings

Pro sepleadings filed in civil rights cases are lially construed and held to a less stringent
standard than formal pleadings drafted by lawyéfieNeil v. United State$08 U.S. 106, 113
(1993);Boag v. MacDougalk54 U.S. 364, 365 (198djlgrim v. Littlefield 92 F.3d 413, 416 (6th
Cir. 1996);Jourdan v. Jabed51 F.2d 108, 110 (6th Cir. 1991). Howeymn sestatus does not
exempt a plaintiff from the requimeent that he must comply witklevant rules of procedural and

substantive law Hulsey v. State of Texé29 F.2d 168, 171 (5th Cir. 199B)yl v. Estelle 660



F.2d 592, 593 (5th Cir. 1981Fro seplaintiffs must comply wittRule 8 of the Federal Rules of

Civil Procedure which provides thatcomplaint must contain a short and plain statement of the
claim showing that the pleader is entitled to relieRL Properties v. Portage Metro Housing
Authority, 55 F.3d 1097, 1104 (6th Cir. 1995). Althougk sitandard of review is liberal, it does
require more than the baassertion of legal conclusiaonsillard v. Shelby County Bd. Of Educ

76 F.3d 716, 726 (6th Cir. 1996) (standard of review for dismissing a complaint pursuant to Fed. R.
Civ. P. 12(b)(6)-failure to state aagin upon which relief may be grantedRL Properties55 F.3d

at 1103-04Allard v. Weitzmaifin re DeLorean Motor Co.991 F.2d 1236, 1240 (6th Cir. 1993);
Hartfield v. East Grand Rapids Public Schqod&860 F. Supp. 1259, 1268 (W.D. Mich. 1997).

The complaint must give the defendants fatigeof what the plaintiff's claim is and the
grounds upon which it restkillard, 76 F.3d at 7285azette v. City of Pontiad1 F.3d 1061, 1064
(6th Cir. 1994). “In practice, a . . . complaint must contain either direct or inferential allegations
respecting all the material elements to sustain a recovery under some viable legal thiéeny,”

76 F.3d at 726 (citations and internal quotation marks omitted).
b. Rule 12(b)(6)

Fed. R. Civ. P. 12(b)(6) provides a complaintyrba dismissed if it fails to state a claim
upon which relief can be granted. The purpose ¢ RA(b)(6) is to permit a defendant to test
whether, as a matter of law,etlplaintiff is entitled to relief ean if everything alleged in the
complaint is true. Mayer v. Mylod 988 F.2d 635, 638 {6 Cir. 1993);Nishiyama v. Dickson
County, Tennesse814 F.2d 277, 279 (6th Cir. 1987). Ru®(b)(6) requires courts to “construe
the complaint in the light most favorable to fHaintiff [and] accept all of the complaint’s factual

allegations as true . . .Grindstaff v. Greenl33 F.3d 416, 421 (6th Cir. 1998)aines v. Kerner



404 U.S. 519 (1972 onley v. Gibson355 U.S. 41, 45-46 (1957aglioccolo v. Eagle Ins. Co.
112 F.3d 226, 228 (6th Cir. 1990plumbia Natural Resources, Inc. v. Taj&8 F.3d 1101, 1109
(6th Cir. 1995)cert. denied516 U.S. 1158 (1996).

In order to preclude dismissahder Rule 12(b)(6), a complaimust contain either direct
or inferential allegations which comprise all of the material elements necessary to sustain a claim
for relief under some viable legal theoryewis v. ACB Business Services,, |85 F.3d 389, 406
(6th Cir. 1998)Columbia Natural ResourceS8 F.3d at 110Allard, 991 F.2d at 124®cheid v.

Fanny Farmer Candy Shops, In859 F.2d 434, 436 (6th Cir. 1988).

Pursuant to the United States Supreme Court’s clarification of the legal standard for
evaluating motions to dismiss Bell Atlanta Corp. v. Twombly650 U.S. 544, 570 (2007), a
complaint must contain sufficient facts “to stateaanlfor relief that is plausible on its face.” The
Supreme Court abrogated the often-cited rule establisieantey v. Gibson355 U.S. 41, 45-46
(1957)-that motions to dismiss may be granted ordypifaintiff can prove “no set of facts ... which
would entitle him to relief,” finding that “this faous observation has earned its retirement. The
phase is best forgotten as an incomplete, negative gloss on an accepted pleading standard: once a
claim has been stated adequately, it may be stggpby showing any set of facts consistent with
the allegations in the complainTivombly 550 U.S. at 562. The Suprer@ourt explained that the
complaint must contain sufficient factual allegatittosraise a right to relief above the speculative
level” in order to avoid dismissal under Rule 12(b)(f).at 554. This clan€ation does not require
a heightened fact pleading of specifics, bather, requires “enough facts to state a claim”
demonstrating the claim is plausible ratthem just speculative or conceivabig.at 555 (emphasis

added). Thus, mere “labels and conclusion” will notldb. A pro sepleading, however, must be



liberally construed and “held to less stringenhdeads than formal pleadings drafted by lawyers.”
Erickson v. Parduys51 U.S. 89, 94 (2007) (citirigstelle v. Gamble429 U.S. 97, 106 (1976).

The courtis required to construe the complaithiélight most favorable to the plaintiff and
to accept all well-pleaded alleians of fact as being trueScheur v. Rhode$16 U.S. 232 (1974);
Columbia Natural ResourceS8 F.3d at 110Mayer, 988 F.2d at 638 ollins v. Nagle892 F.2d
489, 493 (6th Cir. 1989). When a factual allegratis capable of more than one reasonable
inference, it must be construed in the plaintiff's fav&aglioccolo 112 F.3d at 228Columbia
Natural Resourcesh8 F.3d at 1109. A court may not grant a Rule 12(b)(6) motion to dismiss
simply because the court does not believatlagations of fact in the complairfaglioccolg 112
F.3d at 228-29Columbia Natural ResourceS8 F.3d at 110Hllard, 991 F.2d at 1240. The court
does not, however, have to accept as true meredegelusions and unwarranted inferences of fact.
Lewis,135 F.3d at 405Grindstaff v. Greenl33 F.3d 416, 421 (6th Cir. 199&8¢lumbia Natural
Resourcesb8 F.3d at 1109ylorgan v. Church's Fried Chicke829 F.2d 10, 12 (6th Cir. 1987).

C. Facts

As noted above, the following allegations afffare construed in the light most favorable
to Plaintiff. To help put thisase into perspective the Court makes some observations at the outset.
Plaintiff “is a refuge from he] Middle East[,]” who was presumably brought here “by the U.S.
government.” (Court File No. 1, at 7). Prior to his conviction he was awarded U.S. citizenship.
When he entered his guilty plea, he did so “via papic interpreter[.]” Plaintiff received a twenty
year sentence on some unidentified date for some unidentified crime.

Plaintiff was initially housed at Lois Deber8pecial Needs Facility in one of the mental

health units for approximately five years. In 20@Rjintiff was transferretb STSRCF in Pikeville,



Tennessee. Although Plaintifin speak “some English by identifgiobjects . . .” to relate basic
information, and he has received some “Adult Basic Education . . . he still cannot write or read
English.” (Court File No. 1, at 7). Although SREF has several Spanish interpreters, they have
no Arabic interpreters. Therefore, Plaintiff's cdaipt was drafted by a neat friend after Plaintiff
related the basic information. The compliant, whrefses an Eighth Amendment violation of his
right to medical care, is signed by Plaintiff undengléy of perjury (Court File No. 1). Plaintiff
asserts “he knew nothing of a grievance proceduiketand thereby exhaust” his remedies (Court
File No. 7, at 8). Plaintiffeemingly suggests that due to tlnsque situation, exhaustion should be
waived.

On January 21, 2010, Plaintiff fell and hurt hatisas he exited a shower onto a wet floor
that did not have any rubber mattsyellow caution signs in place. Plaintiff asked an unidentified
officer for medical care and was told medical inseddhe officer to tell Plaintiff to register for
routine sick call, and he would be seen the following morning (Court File No. 1, at 12).

Plaintiff, who had to be assisted each timentte medical seeking medical attention for his
injuries on four occasions from January 2010 until March 18, 2010 (Court File Nos. 1, at 11-12;
2, at 4-7 Trust Fund Withdrawalsrfsick call). During that time Plaintiff's legs were swollen, he
had to have assistance to get to the medical unithe complained of his leg injuries and back pain.
As the Court understands Plaintiff's allegais, it was not until March 18, 2012, when Dr. Redding
decided to take x-rays, that she determinedh®ttinad broken his rigHeg when he fell on January
21, 2010. Dr. Redding issued PH#ina wheel chair and at some unidentified time sent him to

Deberry for treatment. Upon arrival at Deberry, Plaintiff was taken to the General Hospital at



Meharry Medical Schodlwhere Dr. Baker took x-rays and determined he needed surgery on June
1, 2010 (Court File No. 1, at 12).
The next day, Dr. Baker took more x-rays determined Plaintiff was also suffering from
a fracture to his left leg which required surgeBJaintiff contends he Isanot fully recovered and
he continues to have back pailaintiff claims Defendants faildd treat his serious medical needs,
delayed treatment, and were deliberately indiffet@hts serious medical needs (Court File No. 1).
D. Analysis
As noted earlieiDefendant Health and Safety Inspectoiltbe dismissed from this lawsuit
as no such entity exists. The remaining Ddbnts are Tennessee Department of Corrections
(*“TDOC"), and Defendants Suzanne Wiepper, LFNuUrse Wiepper”), Toni Wilson, LPN (“Nurse
Wilson”), and Dr. Helen Redding (“Dr. Redding”), moth their individual and official capacities.
They have filed a motion to dismiss claiming Rtdf failed to properly exhaust his administrative
remedies and that the Eleventh Amendmentth@& siction against TDOC and the other Defendants
in their official capacities (Court File No. 28).

1. Failure to Exhaust Administrative Remedies

The Prisoner Litigation Reform Act (“PLRA”) qaiires prisoners to exhaust available prison
grievance procedures before filing suit. 42 U.S.C. § 1997e(a) (“No action shall be brought with
respect to prison conditions under section 1983isttitihe, or any other Federal law, by a prisoner

confined in any jail, prison, or other correctional facility until such administrative renmesias

Plaintiff identified it as “Mcharry General” bilhe Court’s research did not reveal such a
medical facility in Nashville. The Court assumesdbrrect medical facility is the General Hospital
at Meharry Medical School which is located in Na#le. For this reason the Court lists the facility
as Meharry and not as Mcharry General as stated by Plaintiff.
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availableare exhausted.” (emphasis added)). Defemsdanttend Plaintiff admits in his Complaint

that he failed to file any timely grievances regarding his allegations and “knew not to satisfy a
P.L.R.A. requirement.”(Court File No. 29). Theoed, argue Defendants, he has failed to timely
grieve this alleged incident and the complaint must be dismissed.

In Jonesv. Boglb49 U.S. 199 (2007), the Supreme Cabelt that inmates are not required
to plead or demonstrate exhaustion in their comfda Rather, failure to exhaust administrative
remedies is an affirmative defense under the PLtRés the burden is ondgfendant to plead and
prove the prisoner failed to exhaust his available administrative remétlies211-12. The Court
also held “that exhaustion is nmér seinadequate simply because an individual later sued was not
named in the grievancedd. at 923.

Here, Defendants have not satisfied their baraeproving Plaintiff failed to exhaust his
available administrative remedies. Granted, Bfastates he did not exhaust his administrative
remedies because he had no knowledge of tpeireement. However, aside from his alleged
inability to read or write Englistack of access to an Arabic integger, and lack of knowledge that
he was required to satisfy the PLRA requiraméefendants have not proven administrative
remedies were available to Plaintiff. Spemafly, Defendants have not alleged or demonstrated

Plaintiff’'s complaint regarding his medical caras grievable through TDOC'’s grievance process.

’Defendants motion to dismiss for failure tdhaust administrative remedies consists of one
page of applicable law and the following:

The plaintiff admits in his Complaint that he failed to file any timely grievances
regarding his allegations and “knew not to satisfy a P.L.R.A. requirement.”
(Complaint, DE 1, at p. 8). Asinmate Ath& has failed to timely grieve the alleged
incidents described in the Complaint, he has failed to properly exhaust his
administrative remedies in derogatiortieé Prison Litigation Reform Act, and his
complaint must be dismissed, pursuanMmodford v. Ngo, supra(Court File No.

8



See e.g. Owens v. Keeljmth1 F.3d 763, 769 (6th Cir. 2006) (non-grievability of classification-
related complaint through the grievance pssceenders remedy unavailable under the PLRA and
exhaustion is not requiredRancher v. Franklin Countyi22 Fed. Appx. 240, 241 (rule to treat
medical issues as non-grievable resulted in no available administrative procedures to exhaust)
(Court File No. 1). Aside from ghfact Defendants do not allege Plaintiff was notified of the prison
administrative remedy or how it was accessible to him due to his alleged inability to read and write
English, they have not demonstrated medical treatment issues were grievable, i.e., that
administrative remedies were available for this claim.

Because Defendants have not demonstrated the administrative remedies were available to
Plaintiff-specifically that complaints regarding medical care are grievable through TDOC'’s
grievance process—they have failed to satisfy theoten of demonstrating Plaintiff failed to exhaust
available administrative remedies in compliance with the PLRA. Accordingly, Defendant’s motion
to dismiss for failure to properly exhaust administrative remedies WINERIED .

2. Eleventh Amendment

Next Defendants contend the Eleventh Amendment bars this claim for money damages
against TDOC as it is a state entity and Tennesseedtavaived its immunity with respect to suits
for relief under 42 U.S.C. § 1983. In addition, the individual defendants argue the claims against
them in their official capacity are effectively against the State and likewise are barred.

Although the claims against the TDOC and Defendants in their official capacity are

29, at 3).

This claim is insufficient to satisfy Defenaa’ burden “to plead and prove the prisoner
failed to exhaust hisvailable administrative remedies.Jones v. Bogk549 U.S. at 211-12
(emphasis added).



effectively against the State and are barrechas nothing directly to do with the Eleventh
Amendment, the state’s sovereign immunity, amel waiver or non-waiver of that immunity.
Rather, the claims are barred because the iState a person under 8§ 1983, regardless of whether
the State may or may not haveival its sovereign immunitySee Arizonans for Official English
v. Arizona 520 U.S. 43, 69 (1977) (8 1983 actions do not lie against a State, so Eleventh
Amendment immunity does not prevent the § 1888e against a state, rather § 1983 creates no
remedy against a State). The United Stateseé®upiCourt has excluded “States and arms of the
State from the definition of person” under § 19B@wlett v. Ros&496 U.S. 356, 365 (1990) (citing
Will v. Michigan Dept. of State Polic491 U.S. 58 (1989). “[N]eitherState nor its officials acting
in their official capacities are ‘person’ under 8§ 198@vill v. Michigan Dept. Of State Policé91
U.S. at 71Arizonans for Official English v. Arizon&20 U.S. at 69 fn. 24. Therefore, the law is
well-settled that a state is not a “person” wittiie mean of § 1983. lother words, “[e]ven if
Tennessee’s sovereign immunity has been properly waived or abrogated for the purposes of the
federal statute the defendants allegedly violage§ 1983 claim against the defendants in their
official capacities cannot proceed because, byndin, those officials are not person under the
terms of § 1983.”Gean v. Hattaway330 F.3d 758, 766 (6th Cir. 2003). Because the State of
Tennessee is not a “person” subject to damagder 42 U.S.C. § 1983, Plaffhhas failed to state
a claim against TDOC or Defendants in their official capacity.

Here, Nurse Wiepper, Nurse Wilson, and Redding are state emplagand TDOC is a
State agency. Therefore, to the extent theviddal defendants have been sued in their official
capacity, the Court must proceed as if Pl#irtas, in fact, sued the State of Tennessee.

Accordingly, the claims against the individual Dedants in their official capacities and TDOC will
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beDISMISSED because the claims are effectively agathe State of Tennessee and are barred on
the ground that a state is not agma within the meaning of 8 1988apides v. Board of Regents

of the Univ. Sys. of G&b35 U.S. 613, 617 (2002ill v. Michigan 491 U.S. at 71.

. DISMISSAL OF TDOC HEALTH AND SAFETY INSPECTORS

Plaintiff identified and attempted to serve the Tennessee Department of Correction Health
and Safety Inspectors (“TDOC Health and Safegpectors”). Defendants’ counsel responded to
the Court’s Show Cause Order explaining thattvice was inadvertently accepted on behalf of
TDOC Health and Safety Inspectors by an emgdogt the TDOC Central Office, but there is no
such department, entity, or individual. Courtkek requested the Court to invalidate the summons
executed on TDOC Health and Safety Inspectors or take any other steps necessary to correct this
service error (Court File No. 23).

The Court issued an order on August 31, 20NingiPlaintiff twenty days to show cause
why the summons should not be deemed invatid why TDOC Health and Safety Inspectors
should not be dismissed from this case (CourtlRde25). Plaintiff did nofile a response to the
Court’s show cause order. Accordingly, becabsee is no such entity as the TDOC Health and
Safety Inspectors, the Court will deem the swonathat was inadvertently accepted on their behalf

invalid andDISMISS TDOC Health and Safety Inspectors from the lawsuit.

lll.  PLAINTIFF'S MOTIONS
Plaintiff has filed three motions (Court File 8180, 31, & 32). In his first motion, Plaintiff

requests dismissal with prejudice of the Tennesspaiiraent of Correctio§TDOC”) as he avers
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TDOC did not have direct physical contact witim and recognizes they are immune from this
lawsuit pursuant to the Eleventh AmendmenhefUnited States Constitution (Court File No. 30).
In addition, Plaintiff requests dismissal of thaiols against the individual defendants in their
official capacity as he believes they “clearly adtettheir personal capacities” and he does not know
if the employers policy was the direct cause efihjuries (Court File No. 30). The motion will be
DENIED as MOOT (Court File No. 30).
In his next motion, Plaintiff requests to amdmislcomplaint (Court File No. 31). Plaintiff
has failed to file the proposed amendmentcakdingly, Plaintiff’'s motion to amend his § 1983
complaint will beDENIED at this time as unsupported because he failed to file the proposed
amendment with the specific claims which he wishes the Court to consider (Court File No. 31).
In his last motion, Plaintiff requests a thirty day extension in which to file an amended
complaint (Court File No. 32). Accordingly, becabgemotion to amend will be denied at this time
because he failed to file the proposed amendment, the motion requesting an extension of time in

which to file an amended complaint likewise will DENIED at this time(Court File No. 32§.

IV.  CONCLUSION
In light of the foregoing, Defendants’ motion to dismiss wilGRRANTED IN PART and

DENIED IN PART (Court File No. 28). Specifitlg, the motion to dismiss will bBERANTED

3Also included in this motion was a request &m extension of time to file a response to
Defendants’ motion to dismiss. Because Plaintiff agreed the claims against TDOC and the
individual Defendants in their official capacity should be dismissed, and because the Court
determined Defendants’ motion to dismiss Plairgiffiedical claims for failure to exhaust available
remedies should not be granted, the Court concludes an extension is not required and this request
iS moot.
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to the extent all claims against TDOC and NWw¢iepper, Nurse Wilson, and Dr. Redding in their
official capacities will beDISMISSED from this lawsuit pursuant to 28 U.S.C. 8§ 1915(e)(2)(B)(ii)
for failure to state a claim upon which relief nisygranted under 42 U.S.C. § 1983 (Court File No.
28). The motion to dismiss will HRENIED to the extent the complaint will not be dismissed for
Plaintiff's failure to exhaust his available administrative remedies (Court File No. 28).

Plaintiff will be permitted to proceed on his Eighth Amendment medical claims against
Defendants Nurse Wiepper, Nurse Wilson, and Dddreg in their individual capacities. Plaintiff
is forewarned that to be successful at triahiiehave to produce proof supporting his allegations,
including proof that treatment was denied or unconstitutionally delayed by Defendants.

Specifically, the parties should prepare for a ftig}, which will be set in a scheduling order
that will be forthcoming, on the remaining issuentfether Plaintiff was denied medical care and
subjected to deliberate indifference to his serious medical needs.

In addition, Plaintiff’s mdion to dismiss will bdENIED asMOOT (Court File No. 30).
Plaintiff’'s motions requesting to amend his complaint and to extend the time in which to file an
amended complaint will EBENIED at this time for failure to file the proposed amendment (Court
File Nos. 31-32).

A separate order will enter.

/sl
CURTIS L. COLLIER
CHIEF UNITED STATES DISTRICT JUDGE
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