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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

AMERICAN BANK, FSB, d/b/a AMERICAN
PREMIUM FINANCE,

Plaintiff,
No. 1:11-cv-324
V.

N N N N N
v\/

Lee
CORNERSTONE COMMUNITY BANK, )

)
Defendant. )

MEMORANDUM AND ORDER

Before the Courtis a supplemental motiorstammary judgment [Doc. 38] filed by Plaintiff
American Bank, a cross-motion for summary juggiDoc. 44] filed by Defendant Cornerstone
Community Bank, and a motion to certify a question of law to the Supreme Court of Tennessee
[Doc. 48] filed by Defendant. For the reasorplained below, Defendant’s motion to certify a
guestion of law to the Supreme Court of Tennessee [Doc. 48] wibHERIED, Plaintiff's
supplemental motion for summgndgment [Doc. 38] will b6&RANTED, and Defendant’s cross-
motion for summary judgment [Doc. 44] will IEENIED.

l. FACTUAL BACKGROUND

Plaintiff seeks a declaratory judgment that it aperfected securityt@rest in certain funds
Defendant applied to a debt owed to it by UnSurance Group (“USIGDoc. 1 at PagelD #1].
Plaintiff asserts in its Complaint that USIGdhan agreement with Defendant whereby Defendant
would lend money to USIG through a line of creatiid Defendant asserted security interests in
USIG’s commissions on insurance premium accoudta{ PagelD #3]. USIG also maintained an
operating account, numbered 103019130, with Defendhjt [n 2008, USIG acted as broker for

an agreement between Saberline Transportatior{(“Baberline”) and Plaintiff whereby Plaintiff
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would finance insurance agreements for Saberiihle [As part of the agreement between Plaintiff,
USIG, and Saberline, Plaintiff financed $429,991.4futw Saberline’s insurance policies after a
$50,000 down paymenit]]. USIG negotiated the terms oftinsurance policies with Praetorian
Insurance Company (“Praetorian”) on behalf ob&éine, and the policies were effective as of
November 1, 2008d.]. The agreement gavediitiff a security interest in any unearned return
premiums and gave Plaintiff full authority to cancel policies upon defiallt [Pursuant to the
agreement, Plaintiff wired $379,333.64 to the acctl81G held with Defendant on November 12,
2008, and wired another $50,657.77 ®alccount on November 13, 20@8;[Doc. 21-5 at PagelD
#137-38].

Based on an agreement between USIG arieridant under which Defendant would perform
daily sweeps of USIG’s operating account as long as the balance did not go below $50,000 and
would apply the funds to USIG’s line of creavith Defendant, Defendant swept funds out of
USIG’s account on November 12 and 13, 2008 [D@t.PagelD #4; Doc. 25 at PagelD #229; Doc.
21-5 at PagelD #139; Doc. 25-3 at Pag&lB0]. Defendant swept $376,579.46 on November 12
and $58,196.59 on November 13 [Doc. 25 at PagelD #2@9;21-5 at PagelD #139]. Saberline
subsequently failed to make its initial paymenPtaintiff and was in defdt; therefore, Plaintiff
sent Notices of Cancellation to Praetoriad &s agent on December 22, 2008 [Doc. 1 at PagelD
#4]. USIG could not refund the unearned premiums to Plaintiff from its account with Defendant due
to Defendant’s sweeps of the account, séGJ®paid Plaintiff $413,739.00 on April 1, 2009 with
funds drawn from a USIG account at Park Avenue Bahlaf PagelD #4-5].

On April 22, 2009, USIG filed a Chapter hhnkruptcy petition in the United States

Bankruptcy Court for the Easterndbiict of Tennessee [Doc. 1RagelD #2]. The case was later



converted to a Chapter 7 bankruptcy and RidHarJahn, Jr. was appointed USIG’s Chapter 7
trustee (the “Trustee”)d.]. On January 20, 2010, the Trustee filed a complaint against Plaintiff
seeking to recover the $413,739.00 payment USIG made to Plaéth@ff PagelD #5]. The Trustee
asserted the payment was a prefeattransfer because Plaintiff last secured creditor status after
Defendant swept the funds out of USIG’s opietaaccount and the money subsequently paid to
Plaintiff was property of USIG and couldettefore be avoided pursuant to the bankruptcy
proceedingifl.]. Following discovery, the Trustee aRthintiff negotiated a settlement whereby
Plaintiff agreed to pay $310,304.25ttle the avoidance actiad.]. The settlement was approved

by the Bankruptcy Court and did not affect Plidiis rights to pursue an action against Defendant
[id.]. Before Plaintiff paid the funds to the Trustee, Plaintiff made demand on Defendant for
payment of the funds Defendant swept from USIG’s account, but Defendant refused to pay any
funds to Plaintiff [d. at PagelD #6]. Therefore, Plaintiffade payment to the Trustee on June 10,
2011 jd.].

Plaintiff alleges that it was exposed to the preference action because Defendant swept the
funds out of USIG’s operating account to apphtsIG’s line of credit with Defendant, thereby
violating Plaintiff’'s senior, perfected security irgst in the funds [Doc. 1 at PagelD #5]. In its
Complaint, Plaintiff seeks a declaration that Riffis perfected security interest in the funds in
USIG’s operating account with Defendant were sigpgo any other claim on the funds held by
Defendant on November 12 and 13, 2084t PagelD #6]. Plaintiff also claims that Defendant
is liable for conversion for using the funds inl@% operating account fots own benefit to pay
down USIG’s line of credit with Dfendant, thereby violating Plaintiff's perfected security interest

and exposing Plaintiff to the Trustee’s avoidance actohraf PagelD #7].



Plaintiff previously moved for summary judgmt [Doc. 20] and, by an order dated June 29,
2012, the Court granted the motion in part and deniegbart (hereinafter the “June Order”) [Doc.
36]. Specifically, the Court held that Plaintiff hagexfected security interesst the funds at issue
pursuant to Tennessee Code Annotated 8§ 56-37-a1®oibk priority over any other interests and
existed until the funds were swept from the account by Defendant. Because the parties had focused
their arguments on perfection, thewt declined to address other crucial questions, such as what
happened to Plaintiff's security interest at thectiof the sweeps, whether Article 9 of the Uniform
Commercial Code (“UCC”) would apply to dhtransaction, and whether Defendant's sweeps
constituted conversion of the funds. The parties then engaged in some discovery and have now filed
cross-motions for summary judgment.
. STANDARD OF REVIEW

Summary judgment is mandatory where “thersmigienuine dispute as to any material fact”
and the moving party “is entitled jadgment as a matter of law.” Fed. R. Civ. P. 56(a). A
“material” fact is one thahatters—i.e., a fact that, if found to kteue, might “affect the outcome”
of the litigation. Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). The applicable
substantive law provides the frame of refeeeto determine which facts are materiédhderson
477 U.S. at 248. A *“genuine” dispuggrists with respect to a material fact when the evidence would
enable a reasonable jury to find for the non-moving pady.National Satellite Sports, Inc. v.
Eliadis Inc, 253 F.3d 900, 907 (6th Cir. 2001). In determining whether a dispute is “genuine,” the
court cannot weigh the evidence or detemnthre truth of any matter in dispute. at 249. Instead,
the court must view the facts and all inferences that can be drawn from those facts in the light most

favorable to the non-moving partyatsushita Elec. Indus. Co. v. Zenith Radio Co475 U.S.



574, 587 (1986)National Satellite Spori253 F.3d at 907. A mereistilla of evidence is not
enough to survive a motion for summary judgmeriderson477 U.S. at 25¥IcLean v. 988011
Ontario, Ltd, 224 F.3d 797, 800 (6th Cir. 2000).

The moving party bears the initial burden of d&strating no genuine issue of material fact
exists. Celotex Corp. v. Catretd 77 U.S. 317, 323 (198@\)toore v. JamesdNo. 7:09-CV-98 (HL),
2011 WL 837179, at *1 (M.D. Ga. Feb. 2, 2011). The mbwaust support its assertion that a fact
is not in dispute by “citing to partitar parts of materials in thegord.” Fed. R. Civ. P. 56(c). If
the moving party carries this burden, the opposing/paust show that there is a genuine dispute
by either “citing to [other] particular parts of mass in the record” or “showing that the materials
cited do not establish the absence . . . of a genuine dispdte Ih reply, the movant may then
attempt to show that the materials cited by the nonmovant “do not establish the . . . presence of a
genuine dispute.1d. Either party may also attemptdballenge the admissibility of its opponent’s
evidence.ld.

A courtis not required to consider materialsastthan those specifically cited by the parties,
but may do so in its discretioid. If a party fails to support its agien of fact or to respond to the
other party’s assertion of fact, the court may ile an opportunity to properly support or address
the fact; (2) consider the faghdisputed for purposes of the tiom; (3) grant summary judgment
if the motion and supporting matesal. . show that the movant is entitled to it; or (4) issue any
other appropriate order.” Fed. R. Civ. P. 56(e).

[11.  ANALYSIS
A. Motion to Certify Question of Law to the Supreme Court of Tennessee

After the cross-motions for summary judgmenete filed, Defendant filed a motion seeking



to have the Court certify a question of ldaavthe Supreme Court of Tennessee [Doc. 48].
Specifically, and in conjunction with Defendant’s novel arguments in its motion for summary
judgment, to be discusseadfra, Defendant argues the Courtosiid ask the Supreme Court of
Tennessee to determine whether Tenn. Code AB6-3/-112 creates a priatight of action for
Plaintiff to file the instant cag®oc. 48 at PagelD #490]. Defendasserts that it believes a ruling

by the Tennessee Supreme Court on fisise would be dispositive of the casledt PagelD #491].

In response, Plaintiff makes two main arguments, f#tintiff contends there is no need to certify

any guestion to the Tennessee Supreme Court beP#ainéff is not asserting a cause of action
under the statute and has instead filed thewader the Federal Declaratory Judgment Act; second,
Plaintiff argues Defendant cannot seek such a ruling on a question after receiving an adverse
decision when it could have made a motion to certify this question well before the June Order or
Defendant’s pending motion for summary judgment [Doc. 49 at PagelD #496-500].

Rule 23 of the Supreme CooftTennessee provides that the Tennessee Supreme Court may
answer questions of law submitted by this Court and others “when the certifying court determines
that, in a proceeding before it, there are questbihaw of this state which will be determinative
of the cause and as to which it appears to thdyieg court there is no controlling precedent in the
decisions of the Supreme Court of Tennessee.” Sup. Ct. Rules, Rule 23. Certification is
inappropriate and unnecessary in this case because the Court finds the question presented by
Defendant will not be determinative of the cause and, in fact, would not determine any issue
particularly relevant to this case. Plaintif€®mplaint asserts claims pursuant to 28 U.S.C. § 2201,
the declaratory judgment statute, and the commondevef conversion. Plaintiff did not file the

suit under or pursuant to Tenn. Code Ann. 8§ 5@BZ- Plaintiff instead relies upon the statute to



support its claim that the Court should declare itgpraatity over the funds at issue, but there is no
separate claim that Plaintiff has asserted orcceustain under that statuges the statute provides
for no declaratory or monetary relief.

Furthermore, the timing of Defendant’s motion is indeed problematic. Defendant’s argument
is essentially a somewhat disguised requesefmnsideration of the June Order, but the motion is
not supported by new information. Indeed, itegms nothing would havegrented Defendant from
making such an argument, or filing the motion, at a much earlier stage of the litigation. Because
certifying this question would not comply with RW®23 and would serve no purpose in the instant
case, Defendant’s motion to certify a questiolawafto the Tennessee Sepre Court [Doc. 48] will
be DENIED.

B. Motionsfor Summary Judgment

As the Court has already noted above, Defendsserted a variety of “new” arguments in
its response to Plaintiff’'s supplemtal motion for summary judgment (which also serves as the basis
for its own motion for summary judgment). For example, Defendant claims, for the first time, that
Plaintiff cannot seek perfection under the premfumancing company statute because Plaintiff is
not a premium financing company licensed to dor®ss in Tennessee, as required by the premium
financing company statute [Doc. 42 at PagéffY5-76]. Defendant further claims there is no
private right of action under the premium finamgicompany statute, as addressed above in the
context of Defendant’s motion to certify a gtien to the Supreme Court of Tennessdedt
PagelD #377-79; Doc. 48].

To the extent Defendant makes these additional arguments to seek reconsideration and

reversal of the June Order pursuant to FeiiR.P. 54(b) (although Defendant has not made any



explicit request for reconsideration), the holdingdaeh in the June Order are now the law of the
case and will not be disturbe&ee Rouse v. DaimlerChrysler Cqorg00 F.3d 711, 715 (6th Cir.
2002) (“Under the law-of-the-case doctrine, findinggde at one point in the litigation become the
law of the case for subsequestdges of that same litigation.”). Although there are grounds for
reconsidering a decision previously made—suameasevidence, a change in the controlling law,
or manifest injusticesee Rodriguez v. Tennessee Laborers Health & Welfare, Band. App’x

949, 959 (6th Cir. 2004),—none of these grounds asemt here. There is no new evidence, as
Defendant could have obtained the relevant in&diom and made the same arguments against the
applicability of the statute in responding to Plaintiff's first motion for summary judgment.
Defendant does not indicate any change in ¢merolling law and makes no argument that refusal
to reconsider the June Order would result in feshinjustice. As sth, the Court’s holding that
Plaintiff had a perfected security interest in the funds at issue pursuant to the premium financing
company statute will stand.

Turning to the issues not addressed in the Quder, the parties’ arguments are as follows.
Plaintiff argues that Article 9 of the UCC does not gpplany part of the transaction at issue in this
case and, thus, Tennessee Code Annotated § 47-9-332(a) cannot ap89 f@&agelD #349-51].
Plaintiff relies on various cases it previoushgd plus new arguments concerning Tenn. Code Ann.

§ 47-9-109(d)(8) ifl. at PagelD #349-50]. Plaintiff agairsserts that application of Article 9
principles would conflict with the premium financing company statute and it argues the Court should
look to the common law of the state to resdheissues presented [Doc. 39 at PagelD #351-52].
Finally, Plaintiff makes a more detailed argument about Defendant’s liability for conversion,

specifically arguing that Defendastercised dominion over the funds when it performed the sweeps



and that Defendant benefitted as much from the sweeps as did idSdGHagelD #352-56].
Defendant makes a three-fold argument in fafdhe application of Article 9 principles to

the transactions at issue. First, Defendant argues the restrictions to the application of Article 9

(where it would conflict with sttute or other law) found ifienn. Code Ann. § 47-9-201, apply to

consumer laws and consumer transactions only, and the transaction here is a commercial one;

therefore, Article 9 does not conflict with the premium financing company statute [Doc. 42 at

PagelD #379-82]. Second, Defendant assertsAtiatle 9 principles do not conflict with the

premium financing company statute in any event bedhesstatute is silent as to priority, duration,

and enforcement of the security interedt it PagelD #382-83]. FingllDefendant contends the

restriction on the application of Article 9 tcsurance policy claims contained in Tenn. Code Ann.

8 47-9-109(d)(8) does not preclude the applicatiofrt€le 9 to this case because the language of

the statute means a claim on an insurance policy hwidifferent from théransaction at issue in

this caseifl. at PagelD #383-84]. Defendant argues the Court can use Article 9 to resolve the

guestions unanswered in the statute but, ilGbert decides Article 9 does not apply, Defendant

contends the common law of the state will stiltegthem priority over the funds because of its

common law banker’s lienid. at PagelD #384-85]. Assuming the Court applies Article 9,

Defendant urges the application of Tenn. Coda.&47-9-332 to allow it to transfer the funds free

of Plaintiff’s security interestTenn. Code Ann. § 47-9-327 to githes bank priority over accounts

it maintained, Tenn. Code Ann. § 47-9-314 to give the bank a perfected security interest in the

deposit account by control, and Tenn. Code Anfi7-8-341 to give the Ik unterminated rights

with respect to the deposit account, regasitE security interests in the fundas pt PagelD #385-

89]. Defendant finally argues that Plaintiff et established conversion because Defendant had



a superior interest in the funds at the time it swept them from the acbwaitPagelD #390].

It appears from the parties’ cross-moti@ml submissions that no material facts are in
dispute and, to that end, the parties stipulated stay of discovery pending resolution of the
motions and the stipulation was entered by tberC[Docs. 41 & 47]. As such, it appears the
parties agree on the material facts and dispute oalgplication of the law to those facts. Thus,
the first question of law the Court must addrissehether Article 9 othe UCC applies to the
transaction at issue.

Although the Court notes Defendant’s first argument in favor of Article 9's application
centers on the assertion that Tenn. Code Ann.% 201 does not conflict with the premium finance
company statute, this argument is unnecessanyrsider because the resolution of this issue can
be resolved by looking to another part of ArticldN&ither party specifically delved into the reason
why certain cases, which were cited by Plaintiifl addressed by Defendant in their briefs leading
to the June Order, held Article 9 would not applthtetransaction at issue; but, as noted in the June
Order, the most specific reason why is foundémn. Code Ann. 8 47-9-109, which sets forth the
scope of the chapter and specifically excludes taptehn from applying to “a transfer of an interest
in or an assignment of a claim under a policy stinance . . .” with a few exceptions not relevant
to this case. Tenn. Code Ann. § 47-9-109(d){B)ere is no comment to the statute that provides

explanation or examples of the subsection’s appibbn. Nonetheless, the vast majority of courts

1 As noted above, Plaintiff represents Article 9 does not apply, while Defendant presents
various arguments for its application. Thet@s advanced somewhat similar, albeit more
narrowed, arguments in the briefing on Plaintiff’s first motion for summary judgment: Plaintiff
argued against Article 9 applying to the issugpeffection in light of the premium financing
company statute, Defendant argued the caseshyitBthintiff were distiguishable and contended
Article 9 priority principles governed the issi[Doc. 21 at PagelD #72-74; Doc. 25 at PagelD
#235-40].

10



which have addressed whether the insurance exclusion provision of Article 9 applies to transactions
in the premium finance insurance company ernhave found the insurance exclusion provision
prohibits the application of Article 9 tany transaction stemming from a premium financing
company insurance transaction amy transaction involving collateral consisting of unearned
insurance premiums within that contegeeln re Barton Indus., In¢104 F.3d 1241, 1246 (10th
Cir. 1997) (“Article 9 of the [UCCdloes not directly apply in this aabecause the security interests
were ‘in or under [a] policy of insurance’ . . .]jvere the [UCC] is inapplicable, security interest
disputes may be resolved by referencedgi$ting statutes and pre-code case lal’ye QA3 Fin.
Corp., No. BK11-80297-TJM, 2011 WL 1297840, at *2 (Bankr. D. Neb. Apr. 5, 2011) (“According
to all of the cases that have dealt with thistipalar issue with regard to premium financing
agreements and security interests in unearmnsadipms, Article 9 of the [UCC], which deals with
perfection of security interests, among other things, does not apply to an interest in unearned
insurance policy premiums”)n re St. James Inc402 B.R. 209, 213-14 (Bankr. E.D. Mich. 2009)
(“But a security interest in unearned insuranapums is excluded from the coverage of Article
9, because it is an ‘interest or claim in or undsr policy of insurance’ . . . [w]here Article 9 does
not apply, of course, courts examine other relevant state lbw?®;JIl Liquidating, Inc. 344 B.R.

875 882-84 (Bankr. N.D. Ill. 2006) (citing a numlzércases not duplicatively referenced which
hold that Article 9 does not apply to a securitgrast in unearned insurance premiums because of
the restriction in 9-109(d)(8))n re Big Squaw Mountain Corpl22 B.R. 831, 835-36 (Bankr. D.
Me. 1990) (noting the restriction is also usedd#bermine the scope of secured claims based solely
upon a security interest created and perfected ungl€r.@.C.’s provision” and that “[v]irtually all

of the cases that have addressed the issuechagkided that a premium financing entity’s right to

11



unearned premium refunds on cancellatioreactuded from the U.C.C.’s rules'l)) re Expressco,
Inc., 99 B.R. 395, 396 (Bankr. M.D. Tenn. 1989) (noting the exclusion “expressly excludes
transactions related to insurance from the oparatf Article 9” and “applies to insurance premium
financing agreements’n re Universal Motor Exp., Inc72 B.R. 208, 210 (Bankr. W.D.N.C. 1987)
(noting that “the breadth of the exclusiahe comments by the draftsmen of the Uniform
Commercial Code, and case law from other jurisoiis convince the Court that Article 9 does not
apply to a secured transaction in which the collateral consists of unearned insurance premiums.”).
In the June Order, the Court determined Art&tlid not apply to the issue of perfection, as
the premium financing company statute would con¥liith Article 9 rules in that area pursuant to
Tenn. Code Ann. § 47-9-2G1But due to the lack of argumea to Article 9 principles applying
to any other part of the traation, the Court could not adequately address whether Article 9 might
apply to some other aspect of the transact®iven the arguments set forth in the cross-motions,
the broad language of the exsion in Tenn. Code Ann. § 47-9-109(d)(8), and the case law that
overwhelmingly applies the exclusion to any tratisaconsisting of a security interest in unearned
insurance premiums, the Court now concludes Article 9 does not apply to any part of the
transaction at issue in this case.

As a result, the Court cannot apply any Artigleules to any of the actions that took place

2 As referenced above, one of Defendanttpuarents is that this section applies only to
consumer law [Doc. 42 at PagelD #380-81]. fhe extent to which this argument seeks
reconsideration and reversal of the Court’s reiaon the statute to find conflict with the premium
financing company statute, the Court concludes that decision is law of the case. Regardless, the
Court is not persuaded by Defendant’s argumeattitionly restricts application of Article 9 to
conflicting consumer law by virtue of the languagedis the statute. Moreover, further discussion
of this section is unnecessary because tbeigion in Tenn. Code Ann. § 47-9-109(d)(8) would
eclipse the application of Article 9 to any aspect of the transaction at issue here.

12



with the money at issue in the case and nmgtead apply common law to determine whether
Plaintiff's security interest in the funds canied after Defendant swept the account and applied the
funds to USIG’s debt. While Plaintiff citd®nnessee law for the proposition that any provision of
Article 9 would conflict with the premium finae statute, Plaintiff does not precisely provide
common law authority governing the entire transaction. Nonetheless, the Tennessee Court of
Appeals has noted as follows with respect to priority:

The most fundamental rule ofiprity, applied generally throughout
the law to order conflicting liens, seay interests, and other claims,
is that interests rank in the ordkey were created or perfected. This
policy is reflected in the equitable wien “first in time, firstin right.”

... Thus, priority disputes arerggrally determined according to the
“first in time” rule, as modified by perfection requirements, unless
there is some other ground for preference.

As comprehensive as Atrticle 9 is, it does not govern all priority
disputes. . . . When Article 9 does not supply the priority rules
directly, the courts frequently seek guidance from common-law
doctrines such as the “first in time” rule. . . . The courts will also
consult the priority rules in Articl@ for guidance. . . . Ordinarily, the
relative priority of a security interest and a statutory lien is
determined by the order in which the statutory lien vested or the
security interest was perfected. Thus, in the absence of a statute or
a common-law exception, a secured creditor with a perfected security
interest has priority over a subsequent lien creditor, and a lien
creditor has priority over an unperfected secured creditor.

Willingham v. Gallatin Group, Ing¢.No. M1998-00990-COA-R3CV, 2001 WL 134599, at *2-4
(Tenn. Ct. App. Feb. 16, 2001).

Here, Plaintiff's security interest in the funalsissue was granted and perfected pursuant to
the premium financing company statute. Defendantld not have had an earlier security interest

in the funds resulting in a priority over Plaffif interest, but Defendant asserts its common law

13



banker’s lien in the account in which the funds wposited would give it priority over Plaintiff's
security interest [Doc. 42 at PagelD #384-85]. As Plaintiff argued in its reply to Defendant’s
response during the briefing on the first motiondommary judgment, however, the case relied
upon by Defendant for the proposititmat the banker’s lien would give it priority not only held
“[tlhe bank holds a lien on the deposits in it;ila to secure the repayment of the depositor's

indebtedness,” but also held the bank doeshaet such a lien on “special deposits or monies
deposited for a specific purpose, or for collateral security, or for the payment of a particular debt.”
Wagner v. Citizens’ Bank & Trust G422 S.W. 245, 247 (Tenn. 1909). Moreover, the lien would
not arise “under special circumstances, or where there is a statute to the contrdd;.at.249
(quotingNew York CntyBank v. Masseyl92 U.S. 138, 145 (1904)).

As such, the Court finds a common law bankiegiswould not give Diendant priority over
the funds at issue. Instead, the premium fimapcompany statute affardy Plaintiff a perfected
security interest in the funds, along with commonpaiarity rules, establish that Plaintiff's security
interest was the first interest created in the fuary pursuant to the statute, was effective against
“creditors, subsequent purchasers, pledgees, encumbrancers, trustees in bankruptcy or any other
insolvency proceeding under any law or anyonertathe status or powef the aforementioned
or their successors or assigng.énn. Code Ann. 8§ 56-37-112. Dedlant did not have a security
interest in the funds that took priority over Pldftgiinterest at any time. Thus, and in conjunction
with its prior holding in the June Order, the Court concludes that Plaintiff's perfected security

interest maintained priority even though Defamdawept the funds from the account and applied

the funds to USIG’s debt.
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C. Conversion

This declaration, however, does not afford Plaintiff any monetary damages. In order for
Plaintiff to recover the funds ®pt by Defendant and applied to USIG’s debt—the funds Plaintiff
eventually received from another USIG bank accauntt which Plaintiff later had to pay to the
Trustee—it must prove Defendant is liable for conversion. As the Court has already noted, in
Tennessee, “[c]onversion is the appropriatioamdther’'s property to one’s own use and benefit,
by the exercise of dominion over the propertydéfiance of the owner’s right to the property.”
Ralston v. Hobhs306 S.W.3d 213, 221 (Tenn. Ct. App. 20G®%e also River Park Hosp., Inc. v.
BlueCross BlueShield of Tennessee,, [h€3 S.W.3d 43, 60 (Tenn. Ct. App. 2002).

Although conversion is generally invoked with respect to tangible property, courts have
determined the principles can also apply to financial prope8ge State ex rel. Flowers v.
Tennessee Coordinated Care Netwdth. M2003-01658-COA-R3-CV, 2005 WL 427990, at *8
(Tenn. Ct. App. Feb. 23, 2005) (noting tl{ajonversion is the appropriation tdngibleproperty”
and stating three ways conversion could océur)¢cf. Duncan v. Claiborne Cnty. Bamo5 S.W.2d
663, 665-66 (Tenn. Ct. App. 1985) (noting a depositor and bank could be guilty of conversion of
funds);see also In re Machinery, In@37 B.R. 368, 375 (Bankr. E.Do. 2005) (finding a junior
secured creditor liable for conversion for refusing a senior secured creditor's demand to return
collateral);see generally Gen. Elec. Capitali@ov. Union Planters Bank, N.A09 F.3d 1049 (8th
Cir. 2005).

The elements of a conversion claim are tiB) appropriation of another’s property to one’s
own use and benefit, (2) by the intentional exerofsdominion over it, (3)n defiance of the true

owner’s rights.” Marks, Shell, & Maness v. Manio. M2002-00652-COA-R3-CV, 2004 WL
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1434318, at *3 (Tenn. Ct. App. 2004). Plaintiff argaebank does exercise dominion and control
over funds when it applies such funds to unpaaths and further argues Defendant benefitted from
the use of the funds because it was able yodoavn USIG’s obligation to it [Doc. 39 at PagelD
#354-56]. While Defendant argued it had a superiongigénterest in thednds (and thus Plaintiff
could not have had a security interest that tpoérity at the time of the sweeps, negating any
possible conversion), Defendant made no other aegtiopposing Plaintiff’'s contentions as to the
conversion [Doc. 42 at PagelD #390].

The Court is now satisfied that Plaintiff restablished conversion. In the absence of much
authority from this circuit, Plaintiff has providedthority from other circuits that a bank exercises
dominion and control over funds whigmpplies funds to existing deb&ee Bonded Fin. Servs. v.
European Am. BankB38 F.2d 890, 893 (7th Cir. 1988) (addressing the definition of “transferee”
under the Bankruptcy Code and noting “the minimmemuirement of status as a ‘transferee’ is
dominion over the money or other asset, the rigptitdhe money to one’s own purposes . ... The
Bank had no dominion over the $200,000 until JanuarwB&n Ryan instructed the Bank to debit
the account to reduce the loarsge also In re Baker & Getty Fin. Servs., |®¥4 F.2d 712, 722
(6th Cir. 1992) (referencin@ondedand discussing an initial transferee in the context of the
Bankruptcy Code as one that has dominion over the funds). Thus, in this case, Defendant had
dominion over all funds in USIG’s account ovlee $50,000 floor balance on a daily basis because
USIG had authorized Defendant to make dailgasps of the money in that account to pay down its
debt to Defendant. The sweeps were made withgatdeo the superior security interest Plaintiff
maintained in the funds and, as such, the funds were swept by the bank in defiance of Plaintiff's

rights. Moreover, Defendant benefitted from itesw of the funds and theplication of the funds
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to the debt owed to it by USIG because the obligation owed to Defendant by USIG—and the
attendant risk of having a substantial loan owed by a company in trouble—was reduced.
Accordingly, Defendant is liable for converting thmds to its own use in violation of Plaintiff's
rights.

As aresult, Plaintiff's motion for summajgdgment, which sought a declaratory judgment
that its security interest took priority over anyerest of Defendant when it swept the funds from
USIG’s account, and which furtheought a holding that Defendant is liable for conversion, will be
GRANTED. For the above noted reasons, Deferidambss-motion for summary judgment will
be DENIED.

V. CONCLUSION

For the reasons outlined above, Defendamtigion to certify a question of law to the
Supreme Court of Tennessee [Doc. 48)ENIED, Plaintiff’'s supplemental motion for summary
judgment [Doc. 38] ISRANTED, and Defendant’s cross-motitor summary judgment [Doc. 44]
is DENIED. Pursuant to 28 U.S.C. § 2201, the C@ECL ARES that Plaintiff had a superior
security interest in the funds at issue that tpoérity over any interest of Defendant. As such,
Defendant is liable for conversion and Plainigffawarded monetary damages in the amount of
$310,304.25. This Order resolves all claimsiaades remaining in the case andRiSM | SSED
WITH PREJUDICE.

A separate judgment will enter.

SO ORDERED.

ENTER:

SICHusan I Lee

SUSAN K. LEE
UNITED STATES MAGISTRATE JUDGE
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