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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

AT CHATTANOOGA

KAREN GUTHRIE,individually and on )
behalf of the Estate of Donald Guthrie, )

Plaintiff, ;
V. ; No. 1:11-cv-333-SKL
GREGORY BALL, M.D., ))

Defendant. ;

ORDER

Before the Court is Defendant’s “Motion itimine #24 to Exclude Any Reference to
Pain Management Guidelines” [Doc. 138], which Defendant argues that various pain
management guidelines, such as The Amerfcaademy of Pain Guidelines, should be excluded
from evidence at trial. PIdiff filed a response in opposition @efendant’s motion [Doc. 221].
Defendant filed a reply [Doc. 235], and this motion is now ripe.
l. BACKGROUND

As reflected in multiple orders addressingast number of motions in limine filed by the

parties, this is a healthcareHibity action in which Plaintiffasserts negligence claims against
Defendant for prescribing fentanyl patchesher late husband, Donauthrie (“Mr. Guthrie”).
It appears to be undisputdtht Mr. Guthrie’s awpsy report indicates treause of death resulted
from fentanyl toxicity, but Defendant dispstthis was the actual cause of death.
I. SUMMARY OF THE PARTIES’ ARGUMENTS

Defendant argues, in his motion, that f@n management guidelines do not set the
standard of care in Tennessee, because tlegadional guidelines dnTennessee requires that

the standard of care be established by exp&titrteny from an expert practicing in Tennessee or
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a contiguous state. Defendant states that Hart testified during his deposition that the
guidelines were controversial, and that Dr. Kasestified that the guidelines do not necessarily
reflect the standard of care besaupain management is amokving practice. Additionally,
Defendant argues that such guidelines areshgawithout an exception, and thus Defendant
contends that Plaintiff shoulde precluded from discussing apgin management guidelines at
trial because Plaintiff has not established thHeal#ity of such guidelines to qualify as an
exception to the hearsay rule.

In her response, Plaintiff argues thae tipain management guidelines, which are
promulgated by associations of pain managemhagsicians to providguidance on prescribing
opioids safely, are admissible. airitiff states that Defendant aall the standard of care experts
belong to one or more of the professional esgimns that promulgated the guidelines, and
Defendant’s experts testifiedahthe standard of care forgscribing opioid medications in
Chattanooga is the same for the rest of théednStates. Plaintifargues that Defendant’s
experts’ own testimony contradicts Defentfanargument in his motion that the pain
management guidelines are notewant to the standard of reain Chattanooga, Tennessee.
Plaintiff further argues that Dendant’'s experts agreed with the pain management guidelines
except for a few limited exceptions, and Defendaakperts did not testifthat the guidelines
did not apply because of a local diface in the standard of care.

Plaintiff also argues that éhcases relied upon by Defendaaie no bearing on whether
pain management guidelines canused with experts who admit that the standard of care for
pain management is the same everywhere anérghy agree with the guidelines. Plaintiff
argues that Defendant’s reliance updartsell is misplaced, because that case focused on

whether the trial court had erred by excluding &MA ethical opinion which was offered into



evidence without expert testimorgnd the case turned on the fwat the plaintiff had waived
the error by failing to offer proof at trial. Praiff further argues the case involved the defendant
trying to use the AMA ethics opinion insteadexfpert testimony as geired by Tennessee law.
So Plaintiff argues that this case has no ibgaon the admissibility of the pain management
guidelines, which would be usad conjunction with expert s&imony or to cross-examine
opposing experts.

Plaintiff further argues that ¢hother case relied upon by Defend&mnench v. Stratford
House, 333 S.W.3d 546, 561 (Tenn. 2011),iethDefendant cited for ghproposition that “it is
improper to use alleged violations of federatlsstate regulations to gre a deviation in the
standard of care as a componeha medical malpractice chai” [Doc. 138 at Page ID # 2503],
actually only holds that feddrand state regulations are imadsible in medical malpractice
claims to prove negligence per se. Plaintiff states that she is not seeking to use the pain
management guidelines in a negligence per senckand thus this case is distinguishable from
French. Additionally, Plaintiff argues that thérench court based its decision on Tennessee’s
local standard of care, while Defgant’s experts have agreed ttta local standard of care is
the same as the national standafrdare, and Defendant’s expehiave agreed with most of the
pain management guidelines. Ptdfntherefore contends that tHerench case is inapplicable
here.

Plaintiff also argues that Defendant neglected to mention Tennessee authority permitting
guidelines to be admitted with expert testiman a medical malpractice case, and cites to
Richardson v. Miller, 44 S.\W.3d 1, 23-24 (Tenn. Ct. App000) for the proposition that the
policies and guidelines for the use of a pain puwmepe relevant and admissible, and while they

“do not, by themselves establish a physiciastandard of care for determining when the



infusion pump should be used, they can materialigist the trier ofact” in determining
whether the physician acted negligentfpoc. 221 at Page ID E 4674 (quotiRgchardson, 44
S.W.3d at 23-24)]. Plaintiff argaehat just as the guidelinesRchardson were admissible, so
too are the pain management guidelines in the instse, as they will materially assist the trier
of fact regarding the standard of camgether with the expert testimony.

Additionally, Plaintiff argues tht the pain management guidelines are also admissible
because they are relevant to awf death. Plaintiff furtheargues that the pain management
guidelines are not barred by the hearsay ruléhesare (1) permitted for use with experts under
Rule 703 because the medical guidelines areongddy relied upon by experts in the field; (2)
are an admission of a party opponent under R@&(d)(2); (3) may be used as a prior
inconsistent statement under Rule 801(d)(1l)mpeach any of Defendant’s experts who do not
testify consistently with theideposition testimony; (4) havether non-hearsay purposes as
statements not being offered for the truth @ thatter asserted, such as impeachment; and (5)
should be admitted under Rule 803(18)’'s exaepfior reliable authorities such as treatises,
periodicals, or pamphlets. rlly, Plaintiffs last argumenis that the pain management
guidelines are relevant andeth probative value is notubstantially outweighed by their
prejudicial effect, so #aguidelines should not lexcluded under Rule 403.

In reply, Defendant argues that no expert eshas actually testified that the guidelines
at issue reflect the applicaldeandard of care in Chattanooganiiessee, particularly for March
2010. Defendant states that Btdf’'s counsel repeatedly asteDefendant’s experts if they
agreed with broad statements from certain psamagement guidelines, but there is no testimony
in which the experts applied cu broad statements to the applicable standard of care in

Chattanooga, Tennessee, or to the care thatpwasded in this case. Defendant argues that



none of the testimony cited in Plaintiff's responsdicates that the principles set forth in the
guoted guidelines applied to the care provided to®urithrie. Defendant argues that there is no
testimony establishing that the 2008, 2009, or 28AP3 guidelines reflect the standard of care
for Chattanooga in 2010. Defendant therefogues that these guidelinase not relevant and
should be excluded.

Defendant argues that no expert has testithat the 2012-2013 guidelines apply to the
standard of care applicable #0910, when Mr. Guthrie waseited by Defendant Defendant
argues that the experts’ agreement with portminhe guidelines does not change the fact that
the guidelines do not define tis¢andard of care in Tennessedich must be established by
expert testimony.

Defendant also distinguisheRichardson from the instant case, because Defendant
contends thatRichardson involves prescribing guidelinedrafted by the defendant for the
specific pain pumps at issue in that litigatidDefendant states thatetthamed defendant’'s own
policy requiring an EKG prior to the use af pain pump was the guideline at issue in
Richardson. Defendant contends that permitting argmithat a defendant failed to follow its
own protocols, as ifRichardson, is different than the guidelines Plaintiff seeks to admit here,
because the guidelines Plaintiff seeks to introdiaot reflect the standard of care applicable
to Chattanooga, Tennessee or Defendant’s pracbefendant states that there is no testimony
that Defendant adopted the gdides Plaintiff is seeking tantroduce, and thus Defendant
contends thaRichardson is inapposite, so the Court shouldlkexie the guidelines as irrelevant.

1. ANALYSIS
Plaintiff argues that the paimanagement guidelines are admissible (1) as a basis for

expert testimony under Rule 703 mmaterials relied upon by expsrin the field;(2) as an



admission by a party opponent under Rule 801JpdH& a prior inconstent statement under
Rule 801(d)(1) to impeach any expert who does not testify consistently with their deposition
testimony; (4) as non-hearsay for purposes natgoeffered for the truth of the matter asserted,
such as impeachment; and (5)rakable authorities under Ru803(18)’'s exception. The Court

will first address general relevancy and thddrass each of these arguments by Plaintiff.

A. General Relevancy

Rule 401 sets the standard for relevancy, stahag“[e]vidence is relevant if: (a) it has
any tendency to make a fact more or less prabtian it would be without the evidence; and (b)
the fact is of consequence intelenining the action.” Fed. R. Eti401. Here, Plaintiff seeks to
admit three different versions of pain managenhwiidelines, each published in a different year.
Plaintiff seeks to admit pain managemenidelines published in the years dated 2008, 2009,
and 2012-2013. Regarding the pain managemeidelines publisheth 2012-2013, the Court
agrees with Defendant that these pain managemgdelines are not relant to establishing
standard of care in this case, as they were promulgated after Mr. Guthrie’s treatment by
Defendant and after his deatBee Toole v. McClintock, 999 F.2d 1430, 1434 (11th Cir. 1993)
(finding that materials published years after patsesurgery were irrelevant and inadmissible as
to what the physician knew or should hakeown about risks “[a]sa simple matter of
timeliness”).

Plaintiff does argue that the pain managenwritelines are also relevant to cause of
death, not just standard of care. Plaintiff stdked “[a] major theme in the pain management
guidelines is preventing patient deaths,” and “Defendant deéhaétshis actions caused [Mr.
Guthrie’s] death,” so Plaintiff contends thie portions of the pain management guidelines

which pertain to the risk of opid-induced deaths are relevant cause of death and may be



relied upon by Plaintiff's experts and used toss-examine Defendant’'s witnesses. Plaintiff
does not cite to any authority in support ofstargument, and Plaintiff does not specifically
argue that the 2012-2013 guidelines aelevant to cause of deatinly that the guidelines in
general are relevant to cause of death. Thasause Plaintiff has not demonstrated that the
2012-2013 guidelines are relevant in this matte¥,2012-2013 pain management guidelines will
be excluded at trial. Defenaks motion will therefore b6&6RANTED IN PART with respect to
the 2012-2013 pain management guidelines.

B. Basis for Expert Testimony

Rule 703 provides that “[a]n exfienay base an opinion on faadr data in the case that
the expert has been made aware of or persoonaerved. If experts in the particular field
would reasonably rely on those kinds of factgslata in forming an opinion on the subject, they
need not be admissible for the opinion to be admitted.” Fed. R. Evid. 703.

Regarding Plaintiff's arguments that tipain management guidelines are admissible
under Rule 703 as a basis for expert testimonynfiffahas not shown thany expert actually
relied upon the guidelines in formtilay their opinions. Plaintiff avectly notes in her reply that
Defendant’s experts admitted they wéamiliar with the guidelines andgreed with many of
the pertinent provisions of the guidelines—however, the expaver stated that thewlied
upon the guidelines. Thus, the Court does not thadl the pain management guidelines should
be admitted under Rule 703 as a basis for anrégpestimony based on the current record.

C. Admission of Party Opponent

Plaintiff next argues that ¢hpain management guidelingsould be admigd under Rule
801(d)(2) as a statement of a party opponentle BQ1(d)(2) provides that a statement is not

hearsay where



[tihe statement is offered aipst an opposing party and:
(A) was made by the party in an indluial or representative capacity;
(B) is one the party manifested thaadopted or believeth be true;

(C) was made by a person to whom the parthorized to make a statement on
the subject;

(D) was made by the party’s agent or employee on a matter within the scope of
that relationship and while it existed; or

(E) was made by the party’s coconspiratturing and in furtherance of the
conspiracy.

Fed. R. Evid. 801(d)(2). Here, Plaintiff statdgat Defendant’'s experts admitted they were
familiar with the guidelines and agreed with most of the portions quoted by Plaintiff's counsel
during their depositions. Plaifftcontends that Defendant'sgerts’ admissions concerning the
pain management guidelines are therefore ssions of a party opponent. While Defendant
does not respond to this argument by Plaintiff atlyein his reply, Defendant does distinguish
the case cited by PlaintifRichardson v. Miller, 44 S.W.3d 1, 23-24 (Tenn. Ct. App. 2000).
Plaintiff cites this case to stand for the idéwat guidelines are admissible in a medical
malpractice case to show standard of care, together ewgert testimony. Defendant
distinguisheRichardson from the instant case becauw&ehardson involved guidelines that were
actually drafted by the named defendant, whileginelelines here have nbeen drafted or even
adopted by Defendant, based oa tecord. Defendant argues that his experts’ mere familiarity
with the guidelines and their agreement to portions of the guidelines does not establish the
guidelines as an admission by a party oppgneantl the Court agrees. The statements
themselves—acknowledging familiarity and agreemwith portions of the pain management
guidelines—may very well fall under Rule 801(d)(@)t the actual pain management guidelines

would not.



D. Inconsistent Statement

Plaintiff argues that the pain managemguidelines should be admissible under Rule
801(d)(1) as an inconsistent statement if Defendahts experts testify inconsistently with their
deposition testimony. Plaintifalso argues that the pain nagement guidelines should be
admissible as extrinsic evidence of an incdesisstatement under Rule 613. The Court notes
that Plaintiff cited no authority in support of tlasgument. Under Rule 801(d)(1), a statement is
not hearsay where

[tlhe declarant testifies and iglgect to cross-examination about a

prior statement, and the statemeff) is inconsistent with the

declarant’s testimony and was givander penalty of perjury at a

trial, hearing, or other proceeding or in a deposition; . . .
Fed. R. Evid. 801(d)(1)(A). Rule 613(b) permits admission of extrinsic evidence of a witness’s
prior inconsistent statement, but only where “the witness is given antopipprito explain or
deny the statement and an adeeparty is given the opportunity to cross examine the witness
about it.” Fed. R. Evid. 613(b).

If Defendant or Defendant’'sxperts testify at trial incongmsntly with their deposition
testimony, such deposition testimony would benesdible as an inconsistent statement under
Rule 801(d)(1). However, the pain managetnguidelines themselvewould still not be
admissible as a prior inconsistent stagaimonly the deposition testimony would be.

As to Plaintiff's argument that the pain nsgement guidelinesomld be admissible as
extrinsic evidence of the prior inconsistent statement, the Court disagrees. Extrinsic evidence of
a prior inconsistent statement is admissitdeimpeach, however the admission of extrinsic
evidence is within the distt court’s broad discretionUnited Sates v. Higa, 55 F.3d 448, 452

(9th Cir. 1995) (quotingJnited States v. Chu, 5 F.3d 1244, 1249 (9th Cir. 1993)). Because the

pain management guidelines would not be necgssaimpeach the witnesses, as the actual



inconsistent statement made during depositmriccbe used to impeach, the Court does not find
that the pain management guidelines woulcdadmissible as extrinsic evidence under Rule 613
on the current record.
E. Non-hearsay Purposes
As to Plaintiff's contention that the pain management guidelines would be admissible for
non-hearsay purposes, such as impeachment, Plaintiff does not provide any authority or
argument in support. Regarding impeachment, asdnaibove with respect to prior inconsistent
statements, the pain management guidelines would not be admissible to impeach, because the
witness’s prior deposition testimony would beffisient to impeach. As Plaintiff has not
provided further argument on this matter, and @ourt declines to make arguments for the
parties, this argument by Plaintiff al&ols based on the current record.
F. Reliable Authorities Exception
Rule 803(18) provides an exceaptito the hearsay rule for
[a] statement contained in a tresatj periodical, or pamphlet, if:
(A) the statement is called to the attention of an expert withess on
cross-examination or relieebn by the expert on direct
examination; and
(B) the publication is established asreliable authority by the
expert's admission or testony, by another expert's
testimony, or by judicial notice.
Fed. R. Evid. 803(18). The Rule specifically rsotieat “[i]f admitted, the statement may be read
into evidence but not received asexhibit.” Fed. R. Evid. 803(18).
If Plaintiff calls an expert withess’s attean to the pain manageent guidelines during

direct or cross-examinationn@d the expert establishes theimppaanagement guidelines as a

reliable authority, the pain management guidelines would be admitted in that they could be read

10



into evidence, but not received as an exhibit. Plaintiff has not shown that any expert witness has
specifically testified that certain pain manageinguidelines are a reliable authority. However,
assuming that Plaintiff may question one of teperts at trial to establish certain pain
management guidelines are rel@bhuthority, the Court WilIRESERVE RULING as to whether
the pain management guidelines are admissible reliable authoritynder Rule 803(18).
IV.  CONCLUSION

Accordingly, Defendant’s “Motion in Liming#24 to Exclude Any Reference to Pain
Management Guidelines” [Doc. 138] GRANTED IN PART in that the 2012-2013 pain
management guidelines areadmissible. The Court WIRESERVE RULING as to whether
the 2008 and 2009 pain management guidelines are admissible.

SO ORDERED.

ENTER:

Sl san K Lee

SUSAN K. LEE
UNITED STATES MAGISTRATE JUDGE
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