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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

IN RE: LORING EDWIN JUSTICE
BPR # 019446

No. 111-MC-3
CHIEF JUDGE REEVES
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MEMORANDUM OPINION AND ORDER

This is anunusual matter of reciprocalttorney disciplie regardingLoring Justice
(“Justicé). Previously, Justice was subjected to attorney discipline in the Eastermctlnstri
Tennessee in the form of a snonth suspension due to unethical condwefore the Honorable
District Judge Thomas W. Phillips. Subsequently, the Tennessee Board o$sieraie
Responsibility initiated a separate disciplingpyoceeding,during which Justice repeated
numerousmisrepresentations regarding his conduct, despite this Court’'s previous admonitions.
Due to Justice’s conduct and continued misrepresentations during the state disciplinary
proceedings, Justice was disbarred in Tennesféeetive August 1, 2019. Consequently, Justice
is back before this Court for reciprocal discipline.

This Court issued a Show Cause Ordwmting Justice’s discipline by the Terssee
Supreme Court ancequiringJustice tademonstrate why disciplinary action should not be taken
against him.[Doc. 81. Upon Justice’sresponse [Dc. 82],the matter was referred to the
Honorable ChristopherH. Steger, United States Magistrate Judge, for review and
recommendation. [Doc. 833eeE.D.TENN. L.R. 83.7(h).

This matter is now before the Court on the Report and Recommendation (“R&R"bjil
JudgeSteger[D. 91], regarding the dispositionf the attorney discipline mattemd Justice’s

Motions to Deem Show Cause Order Satisfied or Alternatively Request foEtdéntiary
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Hearing” (“Hearing Motion”), [Doc. 85], and “Motion on Local Rule 83.5(a)(6) and Request f
Application of Loring Justice to Eastern District of Tersees (“Local Rule Interpretation
Motion”), [Doc. 87]. The R&R recommends that Justice be disbarred from the practice of law in
the United States District Coufor the Eastern District of TennesseeFurther, the R&R
recommends thahis Court deny Justice’s Hearing Motion and Local Rule Interpretation Motion.
Justicethenraised seven objections to the R&R. [Doc. 93].

For the reasons that follow, the Court fildssticés objections to be without merit and all
sevenobjections are overruled. The R&HKIl be adopted. Justice’sHearing Motionwill be
denied. Justice’s Local Rule Interpretation Motion will be denied.

Further, the Court finds that Justice is no longer “entitled to practice in the ajurt”
Tennessee, the state “identified on [Justice’s] application for admisseméqaired by Local
Rule 83.5(a)(6). No infirmities have been identified in the Tennessee disgiptirareedings
that would cause this Court to disregard that condition created by Justice’sngisbar the state
of Tennessee.Consequently, the Court has determined teatprocaldisciplinary action is
warrantedand Justice will be disbarred in the Eastern Distfitennessee

l. Nature of the Proceedings

This Court has the inherent power and responsibility to oversee the conduct of attorneys
that practice in the Eastern District of TennessBeeln re Moncier 550 F. Supp. 2d 768, 772
(E.D. Tenn. 2008)see also In re Landstreet90 F. Appx 698, 70302 (6th Cir. 2012)“The
district court has inherent duty and responsibility to supervise the conduct of attqrpegsiag
before the court). Attorney disciplinary proceedings are part and parcel of swdéémn
responsibility. A disciplinary proceeding is neither criminal nor civil; rather, it is an investigation

into the lawyer's conduct to determine whether the lawyer may continue to @magiiofession



that is imbued with the public interest andsttuln re Landstreet490 F. Apfx at 702 (quotations
omitted).

This Court requires that the attorneys of its dae turrently admitted to practice in the
highest court of a state, territory, or the DistaEColumbia” E.D.TENN. L.R. 83.5(a)(1). @ce
an attorney is admitted to the bar of the Eastern District of Tennesseagdinéesion entitlesah
attorney to practice in this Court while asal long as he or she remains in good standing in this
Court and is entitled to practice in the cafrthe state, territory, or District of Columbia identified
on the attorney’s application for admissiond. at (a)(6). Consequently, when a member of this
bar is no longer entitled to practice in the court of the state identified in their &pplitathe
Eastern District of Tennessee, that attorney is no longer entitled to pradiefere the courts of
the Eastern District of Tennessee.

Accordingly, “[t|he Court may also discipline any member who has been suspended or
disbarred from theracticeof law by the state in which he or she is a member, or by any court of
record.”E.D.TENN. L.R.83.7(a). Commonly called “reciprocal discipline,” this type of discipline
flows from this Court’snherent authority to suspend or disbar lawyers due to the lawyer’s role as
an officer of the court which granted admissibmre Snyder472 U.S. 634, 6481985) When
the professional standards for Tennessee attorneys, for attamelge Eastern District of
Tennessee, or both, are violated, this Court bears the unwelcome, but necessarimyasiraj
discipline upon the offending attorney. When an attorney transgresses both the standards of th
bar of the Eastern District of Tennessee and thegsainal standards for all Tennessee attorneys
then duplicates that wrongdoimgthout contrition, as is the case here, this Court must solemnly

and soberly impose an appropriate sanction for that attorney’s misconduct.



Il. Background?
A. Initial Disciplinary Proceedings in the Eastern District of Tennessee

On September 26, 2011, th&hief Judge Collier issued a Show Cause Order pursuant to
Local Rule 83.7 informing Justice of several factual allegation that had been leviest dgstice
regarding a fee petdn he had submitted during litigation before the Honorable Thomas Phillips,
United States District Judge. Justice responded and Judge Collier held lengthy proceedings,
including a substantial evidentiary hearing, to determine if Justice had engagedhicalne
conduct. Judge Collier made numerous factual findings regarding Justice’s condocirahith&t
Justice “engaged in conduct involving dishonesty, fraud, deceit, and misrepresentation” and
“intentionally offered evidence to the court that [Justlagdw to be false,” among other findings
of misconduct[Doc. 25. As a result of Judge Collier’s findings, Justice was suspended for a term
of six months.

B. State Disciplinary Proceedings

Justice’s conduct was also reported to the Tennessee Board of Professional Régponsibi
(the “Board”) Tennessee’s investigation was held in abeyance until this Court concluded its
disciplinary action. Following Judge Collier’s institution of discipline, the Boatiigreed for
state attorney discipline agaidsistice. The state disciplinary action came before a Hearing Panel
of the Board of Professional Responsibility (“Hearing Panel”). During the pimggebefore the
Hearing Panel, Justice chose to testify in his own defense, but challeag@attimstanes under
which he chose to do so. Following the proceeditigsHearing Panel madelependentactual
findings regarding Justice’s unethical conduct regarding the fee petition, Jusliskonesty

before Judge Collier, and Justice’s dishonesty before the Hearing Panel. Thesefifadings

L A detailed background of the case can be found in the R&R [D. 91].
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stood in accord with Judge Collier's previous factual findings. The Hearing Panel suspended
Justice from the practice of law in Tennessee for one year.

Both Justice and the Boafilled petitions for certiorarto the Chancery Court for Knox
County, Tennessee (the “certiorari courtJustice argued that his Fifth Amendment privilege
against selincrimination had been violated and the discipline was too severe; the Board argued
that the discipline was too lenieind that disbarment was appropriate. Senior Judge Robert E.
Lee Davies considered the appeal the record and briefs of the parties, and determined that
disbarment was the appropriate remedy, though the certiorari court was “réltatanpose
disbarnent Bd. of Profl Responsibility. JusticeNo. 1894183, slip op. a6 (Knox Cty. Ch. Ct.
Feb. 2, 2017%.

Justice moved to alter or amend the judgment, in which he spewed a flurry of attacks on
the integrity of Judge Davies, the certiorari court, and the Hearing Panel. Judge lBavissued
a Final Order, stating:

Although the Court believed the sanction of disbarment was
justified in this case, the Court acknowledges it was reluctant to
impose such asevere sanction on Mr. Justice. However, any
lingering doubt as to thelisbarment of Mr. Justice has been
obliterated by his motion to alter amend. Justeblames everyone
and everything for his predicament, other than his own misconduct.
He impugns the Panel by suggesting they were motivated by a desire
to curry favorwith the Federal District Court. He impugns the
integrity of the Board by suggesting thhis entire proceeding is a
“payback” because he represented clients who filed a complaint
against arattorney with the Board. He impugns the integrity of the
court reporter by suggesting that slestroyed her audio recording

of one of the hearing daysle has made false assertions in his
pleadings such dg¥he Board never requested Justice produce [the
handwritten time records]. He has suggested that disciplinary
counsel and the Court have had inappropr@iexmunications,
which is completely untrue. Finally, his pleadings demonstrate a

2 Hereinafter all references to state opinions in this matter will be referredthe lmase nameltisticé and will be
distinguished by date and court.



complete lackof respect and distain for the Court and this
disciplinary proceeding.

Bd. of Profl Responsibilityy. Justice No. 1894183, slip op. atl3 (Knox Cty. Ch. Ct. May 31,
2017).

The state disciplinary matter then came before the Tennessee Supreme Courtibn appe
and the Tennessee Supreme Court affirmed the certiorari court’s judgmenraspeatsJustice
v. Bd. of Profl Responsibility577 S.W.3d 908, 911 (Tenn. 20£9The TennesseBupreme Court
disbarred Justice in the state of Tennessee effective August 1, d0%8cev. Bd. of Profl
Responsibility No. E201701334SCG-R3-BP, slip op.(Tenn. July 22, 2019). On December 18,
2019, Justice filed a petition for a writ of certiorari to the United Statpeefhe CourtSeePetition
for Writ of Certiorari,Loring Edwin Justice v. Bd. of Prof’'| Responsibiliyo. 19813 (Dec. 18,
2019). That petition was denied on February 24, 2028tice v. Bd. of PrdfResponsibilityNo.
19-813, 2020 WL 871783, at *1 (U.S. Feb. 24, 2020).

C. Reciprocal Disciplinary Proceedings

In the interim @ July 3, 2019, this Court issued a Show Cause Order directing Justice to
demonstrate whhis disbarment in Tennessee should not result in discipline in the Easteict Distr
of Tennessee. [Doc. 81]. Justice responded on July 25, 2019, [Doc. 82], and the matter was
referred to the Honorable Christopher H. Steger, United States Magiktdafe, for a report and
recommendation. [Doc. 83]. Judge Steger held a case management conferenesticits
counsel, Linn Guerrero, on August 22, 2019, confgrthat an evidentiary hearing was not
necessary or appropriate and setting oral argument. [Doc. 84]. Nevertheless, on D&@0h8,

Justice filed the Hearing MotiofDoc. 85]. On October 4, 2019, Judge Steger held oral argument

3 0OnDecember 18, 2019, Justice filed a petition farr of certiorari of this decision with the Supreme Court of the
United States. Much of the text of that petition has been c@pidgasted into Justice’s present objections to the
R&R.



on the reciprocal discipline matter. On October 7, 2019, Justicetféddbcal Rule Interpretation
Motion, in which he also requested a copy of his application for admission to the Eastech Dist
of Tennessee. [Doc. 87]. A copy of Justice’s application for admission to the Haisteiot of
Tennessee was filed, in which Justice identified his admission to practiee $upreme Court of
Tennessee as a basis for admission in the Eastern District of Tennesse89]. On November
21, 2019, Judge Steger issued the R&R before the bDaxt. 91]. After considering the state
court proceedings and Justice’s filings and oral argument, Judge Steger recommendstidbat J
be disbarred from the practice of law in the Eastern District of Tennasddbat the Court deny
Justice’s Hearing Motion and Local Rule Interpretation Motion.

On December 102019, Justice raised seven objections to the R&Rd many of his
arguments overlapped with his petition for a writ of certiorari filed at tigre®ne Court of the
United States a week later. The Supreme Court has dirggde’s petition for a writ afertiorari
in the state court proceedings and the objections before this Corigeafer review

[l Discussion ofJusticeés Objections

Justiceraisessevenobjectionsto the R&R (1) the HearingPanel violated Justice’s Fifth
Amendment right against seticrimination (2) the R&Rdid na address whetheéfennessee’s
proceedings were sufficient8quasicriminal”; (3) the R&R misapplied theRookerFeldman
doctrine & defined inin re Cook 551F.3d 542 (6th Cir. 2009); (4) the R&R impropertuhd
that Justice made antelligent constitutional choice to testiffp) the R&Rdid notfind that the
Board“outrageously prejudiced the [Hearing] Panel on the Fifth Amendmé€@).the R&R dd
not adequately account for federal court independeante (3 the R&R dd not address other
constitutional defects in the state court disciplinary proceedirdter reviewing the relevant

standards of reviewaehobjectionwill be addresseth turn.



A. Standards of Review
1. State Court Proceedings

Matters of reciproal disciplinearenot a vehicle for appellate review of state disciplinary
proceedings due to tHeookerFeldmandoctrine. See In re Coqkb51 F.3d 542, 548 (6th Cir.
2009) Under theRookerFeldmandoctrine federal district courts lack jurisdiction to perform
appellate review of state court decisipasd the validity of state judicial proceedings may only
be challenged in th8upreme Counbf the United Stategnder 28 U.S.C. § 1257d.; see Exxon
Mobil Corp. v. Saudi Basic Indus. Corp44 U.S. 280, 2912005) (“[T]his Courts appellate
jurisdiction over stateourt judgments... precludes a United States district court from exercising
subjectmatter jurisdiction.”);Lawrence v. Welch531 F.3d 364, 368 (6th Cie008) (“The
RookerFeldmardoctrine is based on the negative inference that, if appellate court review of such
state judgments is vested in the Supreme Court, then it follows that such rexyewinbe had in
the lower federal courts.”).

However,the distinct nature of admission and practice in federal courts means that federal
courts are fiot conclusively bound by state disbarment ortiénsie Cook 551 F.3cat549(citing
Theardv. United States354 U.S.278, 282 (1957)“[D] isbarment by federal courts does not
automatically flow from disbarment by state courtdri)ie Crow, 359 U.S. 1007, 10089 (1959)
(Douglas, J., dissenting) (“State proceedings of disbarment, though presumptively cemeat, a
binding.” (citing Selling v. Radford 243 U.S. 46 (191]J. While state disbarment is not
conclusively binding, a disbarment order issued by a state court is “entitled to respelct,”
“federal courtsshould proceed on the presumption that federal coahsuld recognize the
condition created by the judgment of the state cturt re Cook 551 F.3cat549 (quotingSelling

243 U.S. at 51).



When balancing federal court independence and “the condition created by the judgment of
the state court,a federal counnay impose reciprocal discipline arising from the state disciplinary
proceedings unless:

(1) “[N]otice or opportunity to be heard was wanting in due process”;

(2) “[T]here was such an infirmity of proof as to facts found to have
established the want of fair private and professional character as to

give rise to a clear conviction . . . that [this Court] could not
consistently with our duty accept as final the conclusion on that
subject”; or

(3) “[S]Jome other grave reason existed” that would not permit this
Court “to allow the natural consequences of the judgment to have
their effect” because doing so “would conflict with the duty which
rests upon [this Court] not to disbar except upon the conviction that,
under the principles of right and justice, [this Court is] constrained
so to do.”
Id. at 549-50 (quotingselling 243 U.S. at 511

This is a narrow standard because this Court does not sit “as a court of reviszoverdi
error in the hearing judge or the state couttsroceedings.’In re Zdravkovich634 F.3d 574, 578
(D.C. Cir. 2011)quotingin re Sibley564 F.3d 1335, 1341 (D.Cir. 2009)). Instead, the “burden
of showing why the court should not impose reciprocal discipline rests with [the attbrigey]
(quotingln re Sibley 564 F.3d at 1340).

In short, reciprocal disbarment is not automatic, but “considerable weight” should be
given “to the findings and conclusion of the state cOas$sa federal district court exercises its
independent duty to weigh the fitness of the members of its bar.

2. Report and Recommendation
On dispositive matters such as this, the Coakes‘a de novodetermination of thee

portions of the report or specified proposed findings or recommendations to which objection is

made” 28 U.S.C. § 63f); see alsdE.D. TENN. L.R. 83.7(h){k).



B. The Penalty Exception Cases

Justice’dirst objectioncontends that the R&R wrongly finds that his testimony in the state
proceedings was not unconstitutionally compell8gecifically, Justice argues that, regardless of
the truthfulness of his testimonlyis testimony was coerced in violation of his Fiftmandment
right against selincrimination and prevents the R&R, and this Court, from considering his
testimony in the state proceedings. Justice also argues that “[tlhe [R&R] can amigdystood
to find there is no unconstitutional compulsion in threatening an attorney with disbarment via
adverse inferences if he invokes the-g&tfimination clause.”

At the outset, the Court notes that the R&R doesmake a legal findingthat therdas no
unconstitutional compulsion in threateningatorney with disbarment via adverse inferences if
he invokes the selhcrimination clause.”While the Court disagrees with Justice’s framing of the
state proceedings, thptecise legatjuestion is properlgirected to the Supreme Court, which
Justice s doné€'. Instead, the R&Reviewed the state proceedingsder the proper standard of
reviewto determine whethesome “other grave reason existed” that should prevent “the natural
consequences of the judgment to have their effect . . . under the principles of right aet justi
regarding Justice’s status as a member of this Court’sSe&mn re Cook 551 F.3d at 550 (quoting
Selling 243 U.S. abl)). Through that lens, the R&Boncludes thalustice’s Fifth Amendment
rights were not violated when he was compelled to sit for a deposition, as he waeedtilldecide
which questions to answer, and tlastice validly waived his Fifth Amendment privilege before
testifying echoing the reasoning of the Tennessee Supreme Qawhort, the R&R does not
“refuse[] to address” Justice’s arguments or “miss[] the issue, mplgi found theJustice’s

arguments unavailing. This Cowuxincludes the same.

4 SeePetition for Writ of Certiorariloring Edwin Justice v. & of Prof| ResponsibilityNo. 19813 (Dec. 18, 2019).
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First, Justicargues thathe R&R’s finding, along with th&'ennessee Supreme Court, that
“[t]he Hearing Panel reserved its ruling on whether it would actually draw an adversedefer
based on Mr. Justice’s invocation of the privilege at his prehearing deposition entihafBoard
presented its proof so that it could determine whether ¢qairements ofAkers had been
satisfieq” is false. Instead, Justice argues that {hearing]Panel did not inform Justice of any
such thing after the Board presented its pfcarid hdaments that he was “denied” an evidentiary
hearing before this Court. This contention suffers numerous defhiceasserts that heas
notinformedof the Hearing Panel’s reserved ruling on adverse infergremso testifying Even
if true, this assertiodoesnot stand opposed fmding by the Tennesseeureme Court and the
R&R. Further the Hearing Panel's March 9, 201Hndings of Fact and Conclusions of Law
reflect that the Panelxpressly declined to take the requested adverse inference in that document
at that time, which is consonant withding made by the Tennessee Supreme Candtcontained
in the R&R In re Loring Edwin JusticeNo. 20132254-2WM, slip. op. at 1416 (Discipline
Dist. Il Hearing P. March 9, 2015Further stil| Akersrequires a trier of fact to determine whether
there is independent evidence of thetto which the party refuses to testgyior to drawingany
negative inferenceSee Akers v. Prime Succession of Tennessee3&7cS.W.3d 495, 50@ enn.
2012) Under the requirements dfkers the Hearing Panel could not have drawn auyverse
factual inferenceuntil the conclusion of the Board’s proadusticealso argues that this did not
lead to waiver and that an evidentiary hearing is necessage contentionwill be addressed
later.

Second, Justice argues that he was unconstitutionally compelled to sit for a deposition
citing Spevaclk. Klein, 385 U.S. 511(1967, andMcKune v. Lile536 U.S. 24 (2002) Merely

being compelled to sit for a deposition does not violate an individual's Fifth Amendment rights

11



Instead, he Fifth Amendmenprivileges an individualnot to answer officiajuestiongput to him

in any other proceeding, civil or criminal, formal or informal, where the answers magiminate
him in future criminal proceedingslh re Wiest 719 F.App'x 485, 491 (6th Cir. 201 qguoting
Lefkowitz v. Turley414 U.S. 70, 771973) (emphasis addedJustice was free to decide which
guestions he would answer, and the R&R indicates that Justice exercised this freadgrtheur
deposition. Justice has never indicated otherwise. This argismweithout merit.

Third, Justice argues thdahe Hearing Panelnconstitutionally“coerced” him into
testifying whent “held an adverse inference over his head if he did not testéfggatedly citing
to Spevack Justice’s construction &pevacks partially correctthe plurality holding irSpevack
incorporates th&elf-Incrimination Clause of the Fifth Amendment to the states and extieaids
right to attorneys in disciplinary proceedind. at 514. But the Supreme Couniasclarified the
scope ofSpevackstatingthat the Supreme Court had “ruled that a lawyer could not be disbarred
solelybecause he refused to testify at a disciplirmoceeding on the ground that his testimony
would tend to incriminate himGardner v. Broderick392 U.S. 273, 277 (1968) (citir@pevack
385 U.S.at518) (emphasis added). Nevertheless, Justice contends that he was unconstitutionally
coercednto testifying, citing the “Penalty Exception Cases.”

The Fifth Amendment selhcrimination privilege is generally not sedkecuting.
Minnesota v. Murphy465 U.S. 420, 42{1984)(citing United States v. Monj&17 U.S. 424, 427
(1943). An exception to the invocation of the privilege existhere the assertion of the privilege
is penalized so as tforeclos[e] a free choice to remain silent, andcompe][l] .. . incriminating
testimony.”ld. at 434 (quotind>arner v. United Stategl24 U.S648, 661 (1976))In these rare
circumstancesyaiver of the privilege may not be imputed to an individual who “succumbed to

the pressure placed upon him” and testifield. Cases that discuss this rare exception, the so
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called“Penalty Exception Casgstand for the proposition thatstate may naimpose or threaten
to impose $ubstantial penaltiebecause a witness elects to exercise his Fifth Amendment right
not to give incriminating testimony against himselfefkowitz v. Cunningham31 U.S. 801, 805
(1977 (emphasis addedtateddifferently for the present contextihe Spevaclplurality forbade
“the imposition of any sanction which makes assertion of the Fifth Amendment geivile
‘costly,” ® 385 U.S. at 515 (quotin@riffin v. California, 380 U.S. 609, 6141965), but “he
exercie of the Fifth Amendment privilege” need not lwest free."McKune 536 U.Sat41-42.
Here,the Hearing Panel didot threaten to impose “substantial penalties” on Justice if he
elected not to testifynor did it make the choice not to testifpstly.” The Board requested that
the Hearing Panel find adverse inferenparsuant toAkersandthe Hearing Panel founlkers
applicableto the proceedingoutthe Hearing?anel withheld its determination of the applicability
of the inference until after th@resentation oévidencan accordance witlkers Even then, the
Panel exercised its discretion and electetto apply an adverse inferencBursuant té\kers an
adverse inference as to specific faectay be drawn should an individual in a civil proceeding
invoke his rightagainst selincrimination inthe face of corroborating evidence to support the fact.
SeeAkas, 387 S.W.3d at 507 Justice wrongly construdise risk of specific adverse inferences
as to factscorroborated by other evidenas athreat of presumptive disbarment. This
interpretation of his circumstances is untenablstice was not disbarred because he refused to

testify, nor was héhreatenedvith disbarment if he refused to testify.

5 Meaning “of great cost or value” or “involvingexcessiveexpenditure.” Costly, WEBSTERS THIRD NEW
INTERNATIONAL DICTIONARY, UNABRIDGED (2020 (emphasis added$ee alsdUnited States v. Alsant812F.3d
544, 548 (6th Cir. 2016stating that theéxercise of . . self-incrimination rights may not come at asignificant
cost” (emphasis added)).

6 Under Akers “the privilege analysis is applied on a questigrquestion basis, and ‘therefore . . . the privilege
necessarily attaches only to the question being asked and the information sought byi¢htrgarestion.’Akers
387 S.W.3d at 507 (quotirigpe ex rel. Rudylanzer v. Glanze232 F.3d 1258, 1265 (9th Cir. 2000Q)onsequently,
“for an adverse inference to be permitted, a plaintiff must present corriolgoeaidence regardintpe specific fact

to which the defendant refuses to answekrat 506 (citingDoe, 232 F.3d at 12645) (emphasis in original).
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McKune v. Lile anothemprogeny of the “Penalty Casesfuitedby Justice, also provides
no support536 U.S. 242002) McKunedoes ech&pevackhat”[t]hreat of disbarment and the
loss of professional standing, professional reputation, and of livelihood are powerful forms of
compulsion’ McKune 536 U.Sat40 (quotingSpevack385 U.Sat516). But, as stated]ustice
faced no “threat of disbarmenif’ he choseto exercise his selfhcrimination rights. McKune
undercuts Justice’s argument further:

The criminal process, like the rest of the legal system, is replete with

situations requiring the making of difficult judgments as to which

course to follow. Although a defendant may have a right, even of

constitutional dimensions, to follow whichever course he chooses,

the Constitution does not by that token always forbid requiring him

to chooselt is well setled that the government need not make the

exercise of the Fifth Amendment privilege cost free.
Id. at 4142 (quoations and citations omitted)in “adversary proceedings of a quasiminal
nature; In re Cook 551 F.3dat 549 (quotation omitted), attoeysdo not have constitutional
insulation from difficult judgments even difficult judgments “of constitutional dimensidns
McKune 536 U.Sat41 (quotingMcGautha v. California402 U.S. 183 (197))

Justiceproteststhat he was given “no choice except a chdieeveen'the rock and the
whirlpool.” SeeFrost v. R.R. Comim, 271 U.S. 583, 5981926) But Justicedid nothave to
choose betweefcylla and Charybdis.Like anysimilarly situatedattorney facing discipline,
Justicehad to decide whether to testify based on the evidence that was before the Haaing P
While a possible adverse inference regarding specific facts may have evemhatadiéficult
decision more complex, it did nobnstitute ghreatenegbenalty, let alone aubstantialpenalty.
Every criminal defendant or attorney in disciplinary proceedings feels pressunedetieing

whether to testify or remain silent. The pressure Justice felt to testify did m& from

“i llegitimate compulsioh or “economic sanctions but from “the force of historical fact[s]”

14



related toJustice’s conduct and “the strength of [Beard’s] case built on these factdJnited
States v. Alsant812 F.3d 544, 5489 (6th Cir. 2016)citing Williams v. Florida 399 U.S. 78,
84-85 (1970)). Stated differently, theotential risk that an adverse inferenogay be drawn
regarding specific facts corroborated by other evidence was “too conditional to bstablis
conclusion thafthe] testimony was compelled in contravention of the Fifth Amendréimited
States v. Stejr233 F.3d 6, 14 (1st Cir. 2000). Consequentigspecificcontours of the choice
Justice faced certainly does not constitutgrave reason’tat would lead this Court to disregard
the natural consequences of the state disciplinary judgment.

C. “Quasi-Criminal”

Justicés secondobjectionargues that the R&Rneglects that Tennessee administers its
disciplinary cases in a way that is not qua#ninal, in violation of the Constitution.”
Specifically, Justice asserts that “[b]Jecause Tennessee ignored the FedeeaheSQmurt’s
precedents on the saticrimination clause and the quasiminal nature of the attorneayiscipline
proceedings, the Tennessee decision cannot be given any credence in federal coigd.alsst
claims that his “compelled testimony” is the “sole impmogeund” for the R&R’s disbarment
recommendation.

Much of the content of this objection is merely a redux of the previous objection regarding
seltincrimination, which has already been addresssdvertheless, Justice alaogues that “a
proceeding carot be both ‘quascriminal’ and ‘civil,” as different standards of due process exist
in each.” In doing so, Justice attempts to extrude a meaning from “guasinal” that the phrase

does not hold.Tennessee, like many states, acknowledges the “gaasnal nature” of attorney

7 Additionally, from a pragmatic standpoint, Justicetestimony [before the Hearing Panel] wasbstatially the
same as his testimony in Federal District CoWB. of Prof'l Responsibility. Justice Case No. 189418, slip op.

at 6(Knox Cty. Ch. CtFeb. 2,2017) Justice’'sperpetuatednisrepresentations before the Hearing Panel after Judge
Collier’s admonitions is exactly what makes this conduct so egregious.
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disciplinary proceedingsloncier v. Bd. of Prof Responsibility406 S.W.3d 139, 1567 (Tenn.
2013),while following a civil model for the enforcement of attorney disciplirgee generally
TENN. SUP. CT. R. 9. Though the Tennessee Supreme Court affords attorneys robust due process
protections during disciplinary proceedings, those rights “do not estefat as to guarantee the
full panoply of rights afforded to an accused in a criminal cddgedt 156 (quotingPeople v.
Harfmann 638 P.2d 745, 747 (Col@981). The Tennesse&upreme Court is not alone tims
view. Seeln re Suarezljimenez 666 F. Appx 2, 5 (1st Cir. 2016)Commn on the Conduct of
Attorneys v. Oliver510 F.3d 1219, 1223 (10th Cir. 200If);re Surrick 338 F.3d 224, 233 (3d
Cir. 2003);Sealed Appellant 1 v. Sealed Appelle11 F.3d 252, 254 (5th Cir. 20Q00n re
Palmisang 70 F.3d 483, 486 (7th Cit995);In re Cordova-Gonzalez996 F.2d 1334, 1336 (1st
Cir. 1993);Rosenthal v. Justices of the Supreme Court of @30 F.2d 561, 564 (9th Cir. 1990).
Consequentlyeven if the state proceedings wéah “quasicriminal in nature” and “civil”in
form, certainly noSellinginfirmity arose from those coexisting characteristigse In re Cogk
551 F.3d at 550 (quotingelling 243 U.S. at 5).

Justice raises this contention as another vehidglevisit his Fifth Amendment arguments.
But the question before this Court is not whether attorneys enjoy a Fifth Amendment rigkt agai
selfincrimination in state attorney discipline proceedings. Instead, the questidretherthe
circumstances of Justice’s proceedings/ple a “grave reason” to disregard tuadition created
by thestate proceedings. The R&R concludes, and this Court agreethettiatts of this matter
do not provide such a “grave reasonThis is not an “unconstitutional hddif toward the
invocation of the selincrimination clause,” as Justice opineghe Court finds Justice’s second

objection to be meritless.
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D. Rooker—Feldmarand In re Cook

Justice’shird objectionchallengeshe R&R’s application of thRookerFeldmandoctrine
as it pertains to reciprocal discipline mattegpecifically, Justice asserts that the R&R *“is unclear
about theRooker Feldmadoctrine,” and that the R&R “misunderstaridse Cook 551 F.3d 542,
548 (6th Cir. 2009) Justice alsaontends that “[tje Magistrat¢Judge]did not review the record
of the Tennessee proceedings but only the Tenn8sgeeme Court’s characterization of them in
its Opiniorf and thus did not conduct “a truly independent review.”

Justice’s first contention arisé®m a misreading of the R&RAs the R&R states, it did
“not interpret [Justice’s] arguments as an attempt to set aside his staendisb”’[Doc. 91, at
13]. The R&R merely clarifies the scope of this Court’s revidwhe state court proceedings in
full alignment with the interplay between tReoker-Feldmawloctrine and the scope of a federal
court’s review when the Couttelig[s] on the record developed by the state cduhtsre Cook
551 F.3cdat 548.

Justice’s second contention arises from a misunderstanding of thAsadscussedynly
three conditions of state court proceedings volinpel a federal court to disregare@ ttondition
created bythose proceedings: (1) procedural due process defects, (2) “such an infirpiopbf
as to factsthat a federal court could not accept the state court’s findings as final, sor(®
“other grave reason” that prevents the “ndtemnsequences” of the judgment of the state court
“under principles of right and justice.fh re Cook 551 F.3d at 550 (quotingelling 243 U.S. at
51). The R&R notes that Justice did not claim that he was denied procedural due prolcess
state proeedings and did not claim that the proceedings suffered from “an infirmity of proof as to
facts.” As for any “other grave reason,” the R&R concludes that the state proceedings were not

fundamentally flawed and that Justice’s Fifth Amendmentisetimination privilege was not
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violated. As discussed, this Court has also concluded that Justice’s Fifth Amenidimsniere
not impinged.

Justice nowarguesthat thestate conclusiondid suffer from “an infirmity of proof as to
facts” and claims that he has held this position all aldg neither his response, nor igaring
Motion raisal this argumenas he claims. Justice has oballengé any evidencetherthanthe
proprietyof his testimonyunder the Fifth Amendment, which has already been discussédhe
burden of proof used, which will be discussddstice claims that he challenged the testimony of
Ben Kerschbergn his response and motion, [Docs. 82, 85], but no discussion of his testimony
appears in either document. Justice claims that he argued that “the case agaies totally
circumstantial,” but thivague contentiomlso doesiot appear in either doment. “[A]lbsent
compelling reasons,” parties may not “raise at the district court stage neweaitglonissues that
were not presented to the magistrakdutr v. United States200 F.3d 895, 902 n.1 (6th Cir. 2000)
(citing United States v. Water&58 F.3d 933, 936 (6th Cir. 19983ge also Marshall v. Chater
75 F.3d 1421, 142&7 (10th Cir. 1996) (“[l]ssues raised for the first time in objections to the
magistrate judgs recommendation are deemed waivedE)rthermoreas this Court previously
arrived at the same factual conclusi@ssthe state courts regarding the underlying fee petition
misconduct any claim that the state proceedings suffered from an “infirmity of proa’hisn
sequitur.

Justice’s third contentioarises from anisconceptiorabout independent review and his
burden in this reciprocal discipline matter. Independent rewvienatters of reciprocal discipline
does not requirsifting through every jot and tittle of the record in a quest to fgaddenvariety
errors or revisit “judgment callS. Seeln re Barach 540 F.3d 82, 87 (1st Cir. 2008e alsdn

re Cook 551 F.3cat552([A] s in the cassub judice because there is not a moving or complaining
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party, the entire burden to show cause why disbarment is not veatraasts on[the
respondent]); In re Kersey402 F.3d 217, 218 (1st Cir. 200@)he respondent bears thisvin
burdensto “ensure that th[e] whole of the record is furnished to the court in a timeigenand
to identify the parts of the recotgpon which he relie$) (quotations omitted)).Likewise, the
opinions of the Hearing Panel, the certiorari court, and the Tennessee Supreme Qaut tzauek
parcel of the state recotthat this Court reviews Put simply, Judge Steger did not “avoid
exanining the state prodf Instead,Justice abdicated his burden and did not raise any specific
proof challenges, tactically choosingftxus on thdorm of thestateproceedings and the legal
conclusions of the state courts. To be abundantly cleaR&R reflects a fulfillment of theduty
resting upon us to determine for ourselves the right to continue to be a member of tf8eBag
243 U.Sat50.

In sum the R&R neither misapplies tiookerFeldmandoctrine nor misunderstands
re Cook Judge Steger completedsafficiently thorough, independent review of the state
proceedings. The Court findsisticés third objection to be meritless.

E. Intelligent Constitutional Choice

Justicés fourth objection challenges the finding that hedection to testify was an
intelligent constitutional choice. Justice again wrongly states that the HeamettRreatened
him “with disbarment by adverse inferencasitl that he was “afflicted with a threatened perialty
Justice’s choice to testify waived Hgth Amendment rights.”[W]aivers of Fifth Amendment
rights must bevoluntarily, knowingly and intelligentlymade” United States v. Montgomeg21

F.3d 568, 573 (6th Cir. 2010) (quotiMjranda v. Arizona384 U.S. 436, 444 (1966)).

8 The Supreme Court has “made clear that an individual may lose the benefit of thecfgmihaion] privilege
without making a knowing and intelligent waivekurphy, 465 U.S. at 428 (citinGarner v. United Stateg24 U.S.
648, 654 (1976). But the Court will address Justice’s contention on its merits fakéhef<larity.
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First, Justice’s waiver was voluntaand the “product of &ree and deliberate choice rather
than intimidation, coercion, or deceptiboran v. Burbing 475 U.S. 412, 42(1986) While
Justicehad adifficult choicewhether to testify or not, “the Constitutialoes not . . . always forbid
requiring him to choose.McKune 536 U.S.at 41-42. Again, “the exercise of the Fifth
Amendment privilege” need not Beost fre¢’ Id.; it just cannot be “costly.Spevack385 U.S.
at 515 (quotingGriffin, 380 U.S.at 614 (1965). As this Court has stated, tharealizedrisk of
possible adverse inferences as to specific faets simply too conditional to b&ostly” or
coercive

Second, Justice’s waiver waowingly and intelligently made. As the R&R recounts,
Justice’s legal credentials are substantiakticetook time to consult with his attorney to consider
his choices. Incredulously, Justioenstrues himself as“aictim” and argues that his credials
are irrelevant as to the intelligence of his decision, because he did not know whgtrse a
inferences would be drawn or not. But for a waiver to be “knowing and intelligent” it need only
be “made witHull awareness of both the nature of the right being abandoned and the consequences
of the decision to abandon’itMoran v. Burbine475 U.S. 412, 42(1986) The record reflects
that Justice knew of his Fifth Amendment rights and the consequences of the decision to abandon
it. The Court findsusticés fourthobjection to be meritless.

F. Outrageously Prejudiced the Panel on the Fifth Amendment

Justice’s fifth objection is that the R&Rddnot appreciate that the Board “outrageously
prejudiced the [Hearing] Panel on the Fifth Amendment.” Cilagter v. Palmigiano425 U.S.
308, 318(1976),Justice taimsthat “invoking the Fifth Amendment privilege in quasiminal
proceedings will notesult in an adverse inference against the accused and any attempt to penalize

or prejudice results in a judgment of acquittaBut Baxterstateshat a Fifth Amendment issue
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arises when refusal to submit to interrogation and to waltlde Fifth Amendment privilege,
standing alone and without regard to the other evidenesulted in los$ Id. (citing Garrity v.
New Jersey385 U.S. 493 (1967)efkowitz v. Turley414 U.S. 70 (1973

Here, the Hearing Panel reviewed other evidence and withheld any adverse infemghces u
facts could be corroborated by other evidence. Ultimately, the Hearing Panel eledteénbt
any adverse inferences and made its findings based on the eviddre€ourt findsJusticés
fifth objection to be meritless.

G. Federal Court Independence

Justicés sixth objection is that the R&Rloes not adequatelyeflect this Court’s
independence from the state court proceedings. Specifically, Justice contendgichavas
insufficient intheseproceedingand argues that the bafis discipline“changed” from “the mere
fact of the Tennessee disbarmemthe content of his compelled testimony in Tennessee.”

First, notice was not insufficient in these proceedings. Notice mustebsonably
calculated, under all of the circumstances, to apprise interested parties ofkveqyenf the action
and afford them an opportunity to present their objecti@isoemaker v. City of HoweHl95 F.3d
553, 560 (6th Cir. 2015) (quotirigullane v. Central Hanover Bank and Trust.C&39 U.S. 306,
314 (1950)). Curiously, Justice cites tdn re Ruffaloto argue thanotice for this reciprocal
discipline case wadeficient See In re Ruffald390 U.S. 544 (1968)But In re Ruffaloinvolved
a federal court’s imposition of reciprocal discipline despite deficient niotibestatedisciplinary
proceedingaunder the factors set forth Belling which have been discussed at length herein.

Rather, in instances of reciprocal disciplindet Sixth Circuit has statetthiat [ijn view of the

® Further still, Baxer goes on to statelfat in proper circumstances silence in the face of accusation is a relevant fact
not barred from evidence,” 425 U.S. at 319, and thitdriceis often evidence of the most persuasive charddtér.
(quotingU.S. ex rel. Bilokumsky. Tod 263 U.S. 149, 1534 (1923).
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respect and practical deference afforded to state court judgments, federal @uristiate a
disciplinary inquiry and even disbarment proceedimsed solely on an attorrisydisbarment by

a state court In re Cook 551 F.3cht549 see also Thear®54 U.S. at 28fhoting that the federal
disbarment proceedings may Ipeoperly initiatedwhere the “accusation rests [solely] on
disbarment by a state coutbecause such determination of course brings title deeds of high
respect). Further still,federal courtthave been admonished that they “should recognize the
condition created by the judgment of the state co8elling 243 U.S. at 51.

Secondthe “theory” for disbarment has not “changeaiti was adequately noticedhen
these proceedings were initiated due to Justice’s Tennessee disbarfreel@ral courts are
instructed not to “shut our eyes to the status . . . of unworthiness to be a memberawhich
disbarment judgment “must be treated as having establisBelling 243 U.Sat50. Indeed, this
Court must fecognize the absence of fair private and professional charactesritiharising as
the result of the action of the” Tennessee Supreme Court. The Tennessee Supnemlisbarred
Justice in part due to conduthat this Court has previously sanctioned and refrains from
sanctioning further. The Tennessee Supreme CGusotdisbarred Justice due to his conduct
during the disciplinary proceedings, which the R&R emphasizes. This emphasis dekeciot
a “change in theory” for disbarment; Justice’s claim of insufficient nasiegthout merit.

Further, the R&R’s emphasis on Justice’s continued misrepresentationsthefbliearing
Panel is warrantedWhen Judge Collier initially imposed discipline on Justiceatieonished
Justice regarding an attorneylsty of candor. [Doc. 25at 2, Page ID # 1716]. Judge Collier
stated thatiwhat is at the heart of this matter is whether Respondent was candid and hdnest wit
the court.” [d.]. Judge Collier found by clear and convincing evidence that Justice was found to

have engaged in dishonest conduct before Judge Phifpgher, Judge Collier found by clear
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and convincing evidence that Justice was not truthful duringntti@ disciplinary proceedings
and showed no remors$er his dishonesty[ld. at 3762, Page ID ## 1751776]. Even though
Justice wagound to have been dishonest before two courts, Justice chose to advance the same
misrepresentations in his arguments and testimony before the Hearing Panelidteicatirt,
and the Tennessee Supreme Court. For that dishonest conduct, along with his unethical fee
petitions, Justice was disbarred in Tennessee. However, Justice’s contimoeesticonduct,
refusal to accept rpsnsibility, and lack of remorse during the state disciplinary proceedings
particularly egregious to the Court in these reciprocal discipline proceedmghort, the Court
finds Justicés sixth objection to be meritless.
H. Due ProcessFundamental Fairness, Clear and Convincing Evidence

Justicés seventh objection is that the R&R improperly relies on the state proceedings due
to an inconsistent burden of proof,Véithrow violation, and an unconstitutional disciplinary
system.

1. Burden of Proof

Justice correctly states that tidsurt applies a “clear and convincing evidence” standard
to attorney disciplinary matters.D. TENN. L.R. 83.7(i)(4), while Tennessee disciplinary
proceedings apply a “preponderance of the evidence” stan8arde.g, TENN. SUuP.CT.R. 9, §
15.2(h). However, Justice is incorrect that this lower burden of evidence means thabuhis C
“could not use reciprocal discipline.”

As the Court hamentioned this is a rather unusual case of reciprocal discipline. Judge
Collier has already found by clear and convincing evidence that Justice unethicallftes e
petitions to the Court, among other determinations. Tennessee completed an independent inqui

and came to the same conclusiinding that Justice made statements to Judge Collier “which
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were false and that Justice knew to be falSeehnessealsocame to the conclusiahat Justice
continued to make false statements during the distglinary process, including “submission of
false evidence” and “false statements or other deceptive practices during tHendryggrocess

Justice 577 S.W.3cht 9221° After the Knox County Chancery Court concluded that disbarment
was the appropriate sanction upon certiorari review of the Hearing Panel, Justegusally
moved to alter or amend that judgment. In the Final Order denying that motion, Senior Judge
Robert Davies recounted the propriety of disbarment based on Justice’s conduct durirtg the sta
disciplinary proceedings:

Justice blames everyone and everything for his predicament, other
than his own misconduct. He impugns the Panel by suggesting they
were motivated by a desire to curry fawath the Federal District
Court. He impugns the integrity of the Board by suggesting that this
entire proceeding is a "payback” because he represented clients who
filed a complaint against aasttorney with the Board. He impugns
the integrity of the court reporter by suggesting thatdgstroyed
heraudio recording of one of the hearing days. He has made false
assertions in higpleadings such as "the Board never requested
Justice produce [the haditten time records].He has suggested
that disciplinary counsel and the Court have had inappropriate
communications, which is completely untrue. Finally, his pleadings
demonstrate a complete lagkrespect and distain for the Court and
this disciplinary proceeding.

Bd. of Prof'| Responsibility \dustice No. 1894183, slip op. atl3 (Knox Cty. Ch. Ct. May 31,

2017). Regardless of standards of prdbthe veracity of Justice’sarguments and testimony

10 The Hearing Panel recounted several specific instances where Justice wasulmegtirtling factual details
throughout the state disciplinary proceds. re Loring EdwinJustice No. 201322542-WM, slip. op. at14-16
(Disdpline Dist. Il Hearing PMarch9, 2015) (142, “Justice claimed he worked the amount of time reflected on the
fee petition or more. The Panel finds his testimony in this regard is not crediid.”“Justice's claim that this email
was his way ofelling Kerschberg that he wasm@yping the' Chamberlain principle is not plausible;™ 46, “Justice
provides different and contradictory reasons why the entries on the fee petition artb&eydills were identical,”
150, “This explanation is also not plausible]’51, “Justice testified that Rickman was "primarily" responsible for
the itemization of entries on the fee petition. . . There is not a single &imng Rickman actually worked on the
itemized fees and expenses submitted with the fee petjthhb3, “Justice's an®ws to other questions posed by the
Panel regarding the fee petition were often evasive.”).

11 ¢In re Ruffalodid not address the burden of proof to be applied in a disciplinary procedding¥WatsonNo. 0G

46, 2000 WL 34507666, at *5 (5th Cir. Oct.2000)(citing In re Ruffalg 390 at 55Q)
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during the state disciplinary proceedings is contradicted by Judge Collier'sgutiaal findings
by clear and convincing evidence. Regardless of standards of proof, the R&R corfthided t
record provided ample indication that Justice violated “separate but idertiicetions of candor
and honesty to the applicable state tribunals.”

2. Withrow Violation

Justice also claims that the state proceedings stand in violatWitrobw v. Larkin 421
U.S. 35(1975) Essentially, Justice argues tBatreral grounds compromised the impartiality of
the state adjudicators in violation of his due process righitst, Justice argues thaigcause all
parties in the attorney discipline process are “in the first degree tbnslaip to the Tennessee
Syoreme Court,” the process its@finsufficiently impartial. Second,Justice argues thdigcause
a member of the Hearing Panel, Michael King, has practiced asbestos defeatsmlitigd Justice
has practiced asbestos plaintiff litigation, the Hearing Panel was insufficiengrtial. Third,
Justice argues thahecause the Hearing Panel questioned Justickength it took “on a
prosecutorial role” in violation of his due process rights.

First, the centrality of the Tennessee Supreme Court in Bseeé attorney discipline
process does not violate due process. It is true that, in TennesseRoahne[6f Professional
Responsibility]is an administrative entity, not a judicial systerso some overlap between
“investigative, prosecutorial, and adjudicative functions” is inherdfdncier v. Bd. of Prof
Responsibility406 S.W.3d 139, 159 (Tenn. 2Q18iting Withrow, 421 U.Sat54-55. However,
those functions are nebnflatedduring the disciplinary processlhe mere fact that all roles in
the disciplinary process are directly connectethéoTennessee Supreme Court, simply does not
lead to the conclusion thathe risk of unfairnespvals intolerably high. Withrow, 421 U.S at

58.

25



Second, the argument that Mr. King’s practice area rendered him unconstitutimasdg
is absurd. Justice has made no argument that Mr. King had any pecuniary imieiest
proceedingghat Mr. Kingpreviously targeted Justice with perslaiause or criticism, dhatany
otherreason would, “nder a realistic appraisal of psychological tendencies and human wegakness
suggest any risk of actual bias or prejudgnmenthe part of Mr. King or any other member of the
Hearing PanelWithrow, 421 U.Sat47. The Court does not take lightly Justice’s willingness to
baselessly impugn an adjudicatdrisegrity simply because he disagrees with the outctime.

Third, the questioning of Justice by the Hearing Panel did not violate Justice’s dasgpro
rights. “[T]he combination of investigative and adjudicative functions does not, without more
constitute a due process violatibid. at 58. Instead, someone arguing that the adjudicator was
unconstitutionally biasedriust overcome presumption of honesty and integrity in those serving
as adjudicators Id. at 47. Justice argues that the Hearing Panel questioned Justice for “several
hours,” converting the Hearing Panel into a prosecuiting In re Murchison 349 U.S. 133
(1955). In re Murchisonis wholly inapplicable to the proceedings at hand. In shdr, special
facts and circumstances present in the dastore this Court simply do not support that “the risk
of unfairnesgwal]s intolerably high. d.; see alsdn re Zdraviovich 634 F.3d 574, 579 (D.C. Cir.
2011) (“[1] t would not matter legally even if tHetate adjudicatorjvere more involved in the
investigative procesy; Brooks v. New Hampshire Supreme Cp8A F.3d 633, 640 (1st Cir.

1996) (“The presumption of judicial impartiality cannot be trumped by -fteating invective,

2Unfortunately, the Court is not surprised by Justice’s assault on the integhig/tééaring Panel members, because
he has already demonstrated a willingness to baselessly impugn judges and countsng-ois disbarment by the
Tennessee Supreme Chudustice publicly called the decisiddisturbingly dishonest” and “a concoction of a
corrupted and resutiriented court."Mike LaSusaJustice Served? Tenn. Tort Atty Disbarred for False Invpices
LAw360(July 2, 2019, available athttps://www.law360.com/articles/117514Further, as Judge Davies previously
recounted, Justice repeatedlyallenged the integrity dfoth the state certiorari court and Judge DaBeeBd. of
Prof'l Responsibility vJustice No.1894183, slip. op. afl3-14 (Knox Cty. Ch. Ct. May 31, 2017).
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unanchored to specific facts. The Court does not agree that the state proceedings suffered any
due process infirmities undeévithrow.
3. Administrative Law

Justice als@rgues that the standard of review of attorney disciplinary matters, either by a
certiorari court or the Tennessee Supreme Court, “offends the Constitution.” idgsehistice
again attempts to extract from the phrase “gadsiinalin naure’ a meaning that the phradees
not hold. Justice cites to several cases that standlifterent propositionsthan those Justice
attributes to them

In sum, none of the arguments raise by Justice evidence a “defect in due’mpeess
“other giave reason” to afford the state proceedings any less deference than they Seeldue.
Cook 551 F.3dat 549(citing Selling 243 U.S. at 51) Justice’seventlobjection is meritless.

V. Motion to Deem Show Caus®©rder Satisfied or Alternatively Request for Full
Evidentiary Hearing

Justice also moved to deem the Show Cause Order satisfied and alternatjuebted a
full evidentiary hearing. The Court has already indicated that the Show Cause Ordestwas
satsfied and that reciprocal discipline is necessaxp. evidentiary hearing will be held because
the record makes Justice’s conduct readily apparent and Justice waived any right to anothe
hearing.

A. No Evidentiary Hearing is Necessary

Previously, &er a fou-day evidentiary hearing, Judge Collier “found, by clear and
convincing evidence, that Justice knowingly submitted a false and inflated fee getiiioa
Justice 525 F. Appx 291, 293 (6th Cir. 2013). During the state disciplinary proceedings, which
considered that same conduct, Justice both argued and testified contrary tadthgt fiThese

misrepresentations were one reason that Tennessee disbarred Justice, beyatetliheg false
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and inflated fee petition. No evidentiary hearing could riucidate the misrepresentations
Justice made to the state triburatbe Hearing Panel, théhancery Court of Knox County, and
the Tennessee Supreme Coubiecause they are a matter of recbid.
B. Any Right to a Hearing was Waived

Local Rule 83.7(e)(4) requirdisattheresponse to a Show Cause Order cordéspecific
request for a hearing or a statemgpecificallydeclining a hearing.E.D. TENN. L.R. 83.7(e)(4).
Instead, Justice conditionally stated that,f“file Court disgreegwith his filing], Justice would
respectfully request a hearing and all rights to which he is entitiddr the Local Rules of this
Court” [Doc. 82, p. 14]. This qualified response does not comply with Local Rule 83.7(e)(4)
Further,Judge Steger held a case management conference with Justice’s counsel on August 22,
2019, whoconfirmedthat an evidentiary hearing was not necessary or appropfiageeSupreme
Court has traditionally insisted that, whatever its forrapportunity for [a] hearing must be
provided before the deprivation at issue takes efféctentes v. Shevid07 U.S. 67, 821972)
(citing In re Ruffalg 390 U.Sat550—55) (other citations omitted) (emphasis addddpwever,
“the hearing required by due process igett to waiver’ Id. (citing Boddie v. Connecticu01
U.S. 371, 37879 (1971));seeD. H. Overmyer Co. Inc., of Ohio v. Frick C405 U.S. 174, 185
(1972).

ThoughJustice changed his mind roughly six weeks later and filed this motion, Justice had
already waived his right to a hearing by failing to comply with the procedures to requeSemne.
Lewis v. Whirlpool Corp 630 F.3d 484, 490 (6th Cir. 201(I)D] ue process does not require a

hearing, but instead an opportunity to be héar@iting Logan v. Zimmerman Brush Cal55

13 Justice has again made these claims dgdiis petition for writ certiorari to the Supreme Court of the Uniates
from the state disciplinary proceeding?etition for Writ of Certiorari at-4.2, Loring Edwin Justice v. Babf Profl
Responsibility No. 19813(U.S.Dec. 18, 2019
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U.S. 422, 43 (1982); Farhat v. Jopke370 F.3d 580, 596 (6th CR004) (“[T]he availability of
recourse to a constitutionally sufficient administrative procedure satisfies process
requirements if the complainant merely declines or fails to take advantageaninti@strative
procedure.”).
C. Ample Opportunity to be Heard Has Been Provided

Furthermore, Justice has been giVample opportunity . . . to show cause why [he] should
not bedisbarred” In re Cook 551 F.3d at 549 (quotinbheard 354 U.S. at 282)Justicemade
several filings and oral argument was heard on the matter. Justiggweraghe opportunity to
object to the report and recommendations made by Judge Steger.

In sum, an evidentiary hearing is unnecessary, Justice waived any right to a hearing, and
Justice has been provided an ample opportunity to be heard. This motion will be denied.

V. Motion on Local Rule 83.%a)(6) and Request for Application of Loring Justice to
Eastern District of Tennessee

Justice also filed this Local Rule Interpretation Motamna vehicle to argue the scope of
the subsection. Justice construed the statements of Judge Stegeargiuonaht to mean that “if
a lawyer is ineligible to practice in the state court identified on his applicdte may not practice
in the Eastern District.”

Local Rule 83.5(a)(6) states that, following admission, an attorney is entitled “tec@rac
in this Courtso long as he or she remains in good standing in this Court and is entitled to practice
in the courtof the state, territory, or District of Columbia identified on the attorney’s apipiica
for admissiori. E.D.TENN. L.R. 83.5(a)(6). Stated differently, disbarment in the state court that
forms the basis for admission to the Eastern District of Tennessee may ledzshtmdig in the
Eastern District, so long as none of three circumstances identifi8elling exist. Seeln re

Walden 709 F. Appx 644, 645 (11th Cir. 20173ee also In re Wiest19 F. Appx 485, 489 (6th
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Cir. 2017)(“[F] ederalcourts presumptively recognize the disciplinary condition created by the
judgment of the state colinless theSellingfactors are present.).

Here, Justice’s membership in the Eastern District of Tennessee Bar rdlisadmission
to theTennesse&upreme Court. [Doc. 89%eeE.D. TENN. L.R. 83.5a)(1),(6). Consequently,
this Court may disbar Justice becauskisflennessegisbarment, so long as Sellinginfirmities
were present in the Tennessee proceedings. Walden 709 F. App’xat 645.

VI. Disposition of Reciprocal Discipline

Having addressed the R&R and the motions before the Court, the Court turns to the
disposition of this case.

The Court finds that Justice is no longer entitled to practice in the Supreme Court of
Tennessee, and thdustice’s admission to that court formed the basis for his admission in the
Eastern District of TennessdeD. TENN. L.R. 83.5(a)(1), (6).Justice has not met his burden to
demonstrate why he should not be reciprocally disciglin&fter an independent review of the
state disciplinary proceedings, this Court has determined that the proceedings difenainy
Sellinginfirmities that would lead this Court to disregard the condition created bigelsstate
disbarment. Namely, the Court does not fimait:

(1) “[N]otice or opportunity to be heard was wanting in due process”;

(2) “[T]here was such an infirmity of proof as to facts found to have
established the want of fair private and professional character as to

give rise to a clear conviction . . . thighis Court] could not
consistently with our duty accept as final the conclusion on that
subject”; or

(3) “[S]ome other grave reason existed” that would not permit this
Court “to allow the natural consequences of the judgment to have
their effect” because doing so “would conflict with the duty which
rests upon [this Court] not to disbar except upon the conviction tha
under the principles of right and justice, [this Court is] constrained
so to do.”
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Id. at 549-50 (quotingelling 243 U.S. at 51

Furthermore, this Court agrees with the findings of the Supreme Court of Tennedsee a
finds that Justicecontinued to make misrepresentations about his conduct during the state
disciplinary proceedings, despite this Court’s previous admonitomsg prior disciplinary
proceedings before this Court. In doing so, Jusgogaged in unethical conduct tendiadring
the Court or the bar into disreptit&.D. TENN. L.R. 83.7(a). As a result, the Court will disbar
Loring E. Justice from the United States District Court for the Eastern DistriethoieEsee.

VII.  Conclusion

In light of the foregoing, Justice’s objections to the R&R [Doc. 93] GW&RRULED.
After careful review of the record, the Court agrees with the R&[P1 and hereb ADOPTS
it. Justices Hearing Motion[Doc. 89 is DENIED. Justice’s Local Rule Interpretation Motion
[Doc. 87] isDENIED. Loring E. Justice is reciprocallyISBARRED from the practice of law in

the United States District Courts for the Eastern District of Tennessee
IT IS SO ORDERED.
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