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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
at CHATTANOOGA

BRANDON RAYMOND JONES and )
THOMAS JOSEPH COLEMAN, III, )

)
Plaintiffs, )

) Case No. 1:12-cv-190
V. )

) JudgeMattice
HAMILTON COUNTY, TENNESSEE, )

)
Defendant )

)

ORDER

Before the Court is Plaintiffs’ Motion foPreliminary Injunction. (Doc. 16).
Plaintiffs move the Court to enjoin Defdant Hamilton County, Tennessee (“Hamilton
County” or “the County”) from continuing st practice of commencing meetings of the
Hamilton County Commission (“the Commissiondjth a prayer. This case presents a
unique question, the legal underpinnings of whible tUnited States Court of Appeals
for the Sixth Circuit has yet to addres$.or the reasons explained below, Plaintiffs’
Motion for Preliminary Injunction (Doc. 16) will BBENIED.

l.

In large measure, the parties have stipulatedhto relevant facts in this case.
(Doc. 38). Their stipulation binds the parties ating court alike. Parks v. LaFace
Records329 F.3d 437, 444 n.2 (6th Cir. 2003).

Hamilton County is a political subdiven of the State of Tennessee, and the
Commission is its elected legislature anmlafi policymaker. The Commission conducts
the County’s business during its regularhheduled public meetings. It begins those

meetings with a prayer.
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Prior to July 3, 2012, the Commissionchao formal written prayer policy, but
according to the parties, “invocation speakers cdme a variety of faith traditions,
including non-Christian faith traditions, ars®me speakers were invited by the County
without knowing the faith tradition followed btyhe speaker.” Invocations were offered
by various individuals, including privatetizens, local clergy, and the commissioners
themselves. Some of the invocations “reét to a deity in a way consistent with the
Christian faith.”

In May 2012, the Freedom From Religi#ioundation (“the Foundation”) sent a
letter to the Commission, objecting to tl@mmission’s practice of beginning its
meetings with prayer. (Doc. 17-2). The Foundati@quested that the Commission
discontinue all prayer before meetings.

The prayers continued, however, and a& Gommission’s June 14, 2012 meeting,
a Christian pastor recited the “Lord’s Prayas the invocation. (Doc. 38). During the
prayer, some commissioners (as well as memlodithe audience) stood and joined in
the spoken recitation of the prayer. Othdowed their heads. On June 15, 2012,
Plaintiffs filed the instant suit. (Doc. 1).

The record demonstrates that prayers lbot which were invoked “in the name
of Jesus”) were also offered at the JudGand June 28, 2012 Commission meetings.
(DVD, June 20 &June 28 invocations)On July 3, 2012, thimvocation speaker recited
the “Lord’s Prayer,” during which all visie commissioners are standing, and some are

participating in the spoken recitati. (DVD, July 3 invocation).

1QOccasionally herein, the Court will cite to diditecardings of prayers organized by date and stored on a
DVD received into evidence on July 31, 2012. Tlheews are not contained within the Court’s electconi
record, but a physical copy of the DVD has bemmade a part of the record in this actionSeé
unnumbered docket entry dated July 31, 2012).



Also on July 3, 2012 -after the recitation of the “Lord’s Prayer” — the
Commission adopted Resolution 712-13, dati “A Resolution Adopting a Policy
Regarding Opening Invocations Before Miegs of the Hamilton County Commission”
(“the prayer policy” or “the policy”). (Doc. 38}1 It expressly repealed and replaced
any prior practices concerning openingagations at Commission meetingsld.(at 5).
The resolution is nine pages in length, and it eom¢ approximately five pages of
preamble, in which various clauses set foititer alia, the Commission’s intention to
“invoke divine guidance”; quotes from Supreme Cowrid federal appellate cases
concerning the constitutionality of legislative pea; and the resolution’s goal of
adopting a policy that does not “proselytimeadvance any particular faith, or show any
purposeful preference of one religiousw to the exclusion of others.1d. at 1-5).

The policy permits “an eligible membeof the clergy in Hamilton County,
Tennessee,” to give an invocation thie opening of Commission meetingsld.(at 5).
The invocation speakers are drawn from adistall the religious congregations with an
established presence in Hamilton County.ld.]. Legislative Administrator Chris
Hixson testified at the hearing on the inst&wotion that she compad the list based on
local listings for religious institutios found within the Yellow Pages. The
denominational character of all institutions tre list is not clear from the evidence of
record, but the substantial majority is conged of Christian churches. Institutions
representing Muslim, Jewish, and Bahai fet as well as others, are also included.
(SeeDoc. 38-2). If an institution is not repsented on the list, it may request inclusion
via letter, with any dispute &e an organization’s religiousona fideseing resolved by
reference to the Internal Revenue Code’s gums for tax-exempt status. (Doc. 38-1 at

6).



The Commission does not engage in any content wewfdhe invocations, and it
places no guidelines on what may be sa&ixlcept: “[T]lhe Commission requests that no
invocation should proselytize or advance daiyh, disparage the religious faith or non-
religious views of others, or exceed five minutedength.” (Doc. 38). To that end, the
policy dictates the contents of a letter to beilethto religious leaders. (Doc. 38-1at 7-

8). It states that:

This opportunity is voluntary, angou are free to offer the invocation
according to the dictates of your own consciend@wever, please try not
to exceed no [sic] more than five)(finutes for your presentation. To
maintain a spirit of respect for athe Commission requests only that the
opportunity not be exploited as an effort to contvathers to the particular
faith of the invocation speaker, nao disparage any faith or belief
different than that of the invocation speaker.

(Id. at 7). Additionally, Commission agdas will include the following printed
language:

Any invocation that may be offereolefore the official start of the

Commission meeting shall be the voluntaffering of aprivate citizen,

to and for the benefit alhe Commission. The viewor beliefs expressed

by the invocation speaker have tndeen previously reviewed or

approved by the Commission and dwt necessarily represent the

religious beliefs or views of the Comssion in part or as a whole. No
member of the community is requiréd attend or participate in the
invocation and such decision will ke no impact on their right to
actively participate in tk business of the Commission

(Id. at 8) (emphasis original).

Religious leaders will notify the Commssion of their willingness to offer an
invocation via reply letter. I¢. at 7-8). The policy providethat religious leaders will
then be selected on a “first-come, first-serve 4sfld. at 8). Since the adoption of the
policy, religious leaders of various congregatiengcluding Baptist, Lutheran, Church

of God, Presbyterian, Jewish, and Unitari&dniversalist — have volunteered to be

placed on future meetings’agendas as the invooadpeaker. (Doc. 38).
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Since the adoption of the policy, thGommission’s invocatin practice has
continued to involve Christian prayer, aiigh the record contains evidence of
invocations offered at only two subsequengetings. The July 12, 2012 prayer asks for
divine guidance and blessings on the Comssian “in Jesus’ name.” (DVD, July 12
invocation). The July 18 prayer seeks thengabut it is sought “in the name of Jesus
Christ, our savior, your son, and our orfippe, in Jesus’ name.” (DVD, July 18
invocation).

Plaintiffs have moved the Court to issue a pretiarly injunction. (Doc. 16).
They ask the Court to “halt the prayer activitiestbe defendant[] pending a final
disposition of this matter.” Plaintiffs essentjalcontend that, undeiLemon v.
Kurtzman 403 U.S 602, 612 (1971), the Conmsion’s practice of beginning its
meetings with an invocain is unconstitutional.ld.; seeDocs. 17, 19, 21, 24, 60). They
characterize the prayer policy as a “eha and they therefore ask the Court to
temporarily enjoin the County from beginmg Commission meetings with a prayer.
(See, e.gDocs. 24, 60).

Defendant opposes Plaintiffsotion. (Docs. 39, 63). Succinctly put, it assert
that the challenge to the policy is neceslyafacial and that the policy, as written,
withstands constitutional scrutiny.SéeDoc. 63 at 3-5). Itfurther asserts that the
Supreme Court has “clearly approved legislativeypra that are explicitly Christian,”
and, alternatively, that the entire question befidre Court may be non-justiciableld(

at 11-15).



.
A

At this stage of litigation, the onlyelief sought is Plaintiffs requested
preliminary injunction. The United States Court Appeals for the Sixth Circuit
recently reiterated that, when reviewing motions foreliminary injunctions, courts
must consider:

(1) the movants likelihood of success on the nsri2) whether the

movant will suffer irreparable injurwithout a preliminary injunction; (3)

whether issuance of a preliminary injunction wouwlduse substantial

harm to others; and (4) whether the public interestild be served by

issuance of a preliminary injunction.

McNeilly v. Land 684 F.3d 611, 615 (6th Cir. 2012) (citilgn. Imaging Svcs., Inc. v.
Eagle-Picher Indus., IndIn re Eagle-Picher Indus., In;.963 F.2d 855, 858 (6th Cir.
1992)). In First Amendment cases, “theaal inquiry is usually whether the plaintiff
has demonstrated a likelihood of success onntleeits. This is sdecause the issues of
the public interest and harm to the respective ipartlargely depend on the
constitutionality of the state actionBays v. City of Fairborn668 F.3d 814, 819 (6th
Cir. 2012) (quotation and alterations omitted).

The preliminary injunction considerations are fastto be balanced; they are not
prerequisites that must each be satssflefore preliminary relief may issueEagle-
Picher, 963 F.2d at 859. Noare they “rigid and unbenig requirements” — rather,
“[tlhese factors simply guide the discretion of theurt.” Id. The party seeking a
preliminary injunction bears the bued of justifying such reliefld.

The issuance of a preliminary injunctios an “extraordinary remedy” that may

only occur “upon a clear showing that thaipitiff is entitled to such relief.’"Winter v.

NRDC 555 U.S. 7, 22, 24 (2008). Plaintiffs seekingelpminary relief must



demonstrate not only thpossibility of future harm, but “that in the absence of a
preliminary injunction, the applicant iBkely to suffer irreparable harm before a
decision on the merits can be reachedld. (emphasis added) (citation omitted).
“Because injunctive relief is drafted in liglof what the court believes will be the future
course of events, a court must never igncsignificant changes in the law or
circumstances underlying an injunction lése decree be turned into an ‘instrument of
wrong.” Salazar v. Buonol130 S. Ct. 1803, 1816 (2010) (plurality opiniofTjtation
omitted).

Inasmuch as a preliminary injunction is designedtave off irreparable harm an
applicant is likely to suffer before resolah of a case’'s merits, it is necessarily
prospective in natureSee, e.g., Doe v. Brile$62 F.3d 777, 781 (6th Cir. 2009) (noting
that permanent and temporary injunctions are “peasipe judgments,” subject to
revisitation when their prospective applicatisnno longer equitable). On July 3, 2012
— after the initiation of the instant Igation — the Commission passed Resolution
712-13, officially adopting a ne written policy to govern & invocation practices. The
new policy unambiguously replaces any prioolicy or practice concerning opening
invocations at Commission meetings. Therefore, fanyre constitutional violation that
the Commission and Hamilton County meagmmit — and any resulting harm visited
upon Plaintiffs and the public — must necadyaccur under the auspices of the July 3,
2012 prayer policy.

Consequently, when reviewing Plaintiffglotion for Preliminary Injunction and
the likelihood of their success on the meritse Court will assess whether, based on the
present record before it, they have demoated that the newly implemented prayer

policy is likely to result in a constitutional vimtion.
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B.

Plaintiffs have sued Hamilton County for a purpakrteonstitutional violation
pursuant to 42 U.S.C. § 1983. pertinent part, 8 1983 provides:

Every person who, under color of any statute, oadice, regulation,

custom, or usage, of any State or Territory or Bstrict of Columbia,

subjects, or causes to be subjected, any citizéheoUnited States or other
person within the jurisdiction theréao the deprivation of any rights,
privileges, or immunities secured lige Constitution and laws, shall be

liable to the party injured . . ..

42 U.S.C. §1983.

It is well settled that municipalities drother local governing bodies may be sued
under 8§ 1983.See Monell v. Dept. of Soc. Serv436 U.S. 658 (1978). In order to
establish municipal liability under 8 1983, howee, “the plaintiff must establish that: (1)
the plaintiffs harm was caused by a constitutiomialation; and (2) the [municipality]
was responsible for that violation Spears v. Ruth589 F.3d 249, 256 (6th Cir. 2009).
To demonstrate that a municipality issponsible for a constitutional violation, a
plaintiff must point to some “policy” or lestom” of the municipal defendant causing the
complained-of constitutional violatiorMonell, 436 U.S. at 691. This “official policy”
requirement is intended to ensure that a myaility is held liable only for its own acts
rather than the acts of its employees — anngipality cannot be held responsible under
a theory ofrespondeat superiorSee id, Pembaur v. City of Cincinnagtd75 U.S. 469,
479 (1986).

There are a variety of ways in which aapitiff may establish the existence of a
policy or custom sufficient to implicate 8§ 1983 maipial liability. See Thomas v. City of

Chattanooga 398 F.3d 426, 429 (6th Cir. 2005First, and most obviously, “official

policies” are often considered to be “formalles or understandings — often but not



always committed to writing — that are intended amd do, establish fixed plans of
action to be followed under similar cumstances consistently and over time.”
Pembaur 475 U.S. at 480-81. Thus, a plaintiffay point to legislative enactments or
officially adopted policies. Thomas 398 F.3d at 429see Monell 436 U.S. at 690.
Second, actions taken by officials witmé&l decision-making authority may render a
municipal entity liable under 8 1983Thomas 398 F.3d at 429see Bd. of Cnty.
Commts of Bryan Cnty., Okl. v. Brow520 U.S. 397 (1997). Third,1983 plaintiffs
may identify a policy of inadequate training or gupision. Thomas 398 F.3d at 429.
Finally, a municipality can be shown to Ve a “custom” that causes constitutional
violations — even if that custom was nfarmally sanctioned — “provided that the
plaintiff offers proof of policymaking offiials’ knowledge and acquiescence to the
established practice.ld.; Spears 589 F.3d at 256 (citinylonell, 436 U.S. at 690-91;
Memphis, Tenn. Area Local, Am. Postal Workers UniorCity of Memphis361 F.3d
898, 902 (6th Cir. 2004)). In other words plaintiff may establish § 1983 municipal
liability by establishing “a custom of krance or acquiescence of federal rights
violations.” Id.

In any case, a plaintiff must also demuorage a “direct causal link” between the
challenged policy or custom andelalleged constitutional violationSpears 589 F.3d
at 256 (citation omitted). That is, th'laintiff must establish that his or her
constitutional rights were violated and thapolicy or custom of the municipality was
the ‘moving force’ behind the depation of the plaintiffs rights.”Miller v. Sanilac
Cnty, 606 F.3d 240, 254-55 (6th Cir. 2010).

Here, Hamilton County recently adopted a formalalation permitting “opening
invocations before meetings of the Hdimm County Commission.” It has also
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stipulated that, prior to the implementani of the formal policy, the Commission
“start[ed] [its] meetings with an invocation.There can be little doubt that, within the
meaning of § 1983, Hamilton County operated forralevant times under a policy of
permitting prayer at the beginning of Commissionetiegs. The Court must therefore
determine whether that policy, as writteor implemented, violates the First
Amendment.

[1.

A.

The First Amendment to the United StatConstitution provides: “Congress shall
make no law respecting an establishmentalfgion, or prohibiting the free exercise
thereof; or abridging the freedom of speechobthe press; or the right of the people
peaceably to assemble, and to petition the Goweent for a redress of grievances.” U.S.
Const. amend. |. At issue here is thdadbdishment Clause — providing that “Congress
shall make no law respecting an estsiinnent of religion” — which has been
incorporated against the states via the Fourteédmiendment. See Everson v. Bd. of
Educ, 330 U.S. 1, 5 (1947).

The language of the Establishment Claiséat best opaque” and, as the Sixth
Circuit has noted, “far from self-defining.,ACLU v. DeWees&633 F.3d 424, 430 (6th
Cir. 2011) (quotation omitted). Rather, “[tlhe Gke erects a blurred, indistinct, and
variable barrier depending on all the circstances of a particular relationshipL¥nch
v. Donnelly, 465 U.S. 668, 679 (1984) (quotation omitted). 1971, recognizing the
need for analytical guidance as well aetimportance (and murkiness) of the First
Amendment’s prohibition on the estallliiment of religion, the Supreme Court

articulated a three-part test for determigiwhether government conduct violates the
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Establishment ClauseSee Lemon v. Kurtzmad03 U.S 602, 612 (1971). That test “asks
(1) whether the challenged government action haga@ular purpose; (2) whether the
action’s primary effect neither advances mohnibits religion; and (3) whether the action
fosters an excessive entanglement with religionDeWeesg 633 F.3d at 430-31
(alterations omitted) (quotindCLU v. Ashbrook375 F.3d 484, 490 (6th Cir. 2004),
and citingLemon 403 U.S. at 612-13).

Plaintiffs urge the Court to adopt the so-callé&rhontest,” apply it to the facts
at hand, determine that Hamilton Countyisactice of beginning Commission meetings
with prayer offends the First Amendmentagt the Motion for Preliminary Injunction,
and be done with the matter altogether. déniably, this would be a straightforward
approach that — if applicable — would goluce a clear result based on a succinct
three-pronged inquiry. However, considerationduodvity notwithstandingl.emonis
not, and cannot be, the foundationwhich the Court’s aalysis rests.

Purported Establishment Clause violatiomgpear in a variety of contexts. In
Lemon for example, the Supreme Court considered stayupoograms that provided
financial support to church-related elementary aedondary schoolsSee Lemon403
U.S. at 606-07. Other cases have involved govemtaledisplays of the Ten
Commandmentse.g., Van Orden v. Perry545 U.S. 677 (2005), or of other religious
imagery on public properte.g., Cnty. of Allegheny v. ACLYW92 U.S. 573 (1989). Still

others implicate the constitutionality (or lathkereof) of prayers offered during public

2The first and second prongs of themontest were reformulated in view of the Supreme Csuwpinion

in McCreary Cnty., Ky. v. ACLLb45 U.S. 844 (2005)See ACLU v. Mercer Cnty., Ky432 F.3d 624 (6th
Cir. 2005) (“The first and second prongs [of themon test] have since been reformulated. After
McCreary County the first is now the predominant purpose test.. .The second, the so-called
“‘endorsement” test, asks whether the governmerivadtas the purpose or effect of endorsing religion.”)
(citing, inter alia, McCreary Cnty, 545 U.S. at 860-61¢l. at 900-02 (Scalia, J., dissenting)).
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school eventse.g, Santa Fe Indep. Sch. Dist. v. D880 U.S. 290 (2000) (addressing
prayer at public school football games).

At times, the Supreme Court has invokedmonwith scant explanation.See,
e.g., Bowen v. Kendri¢ckd87 U.S. 589, 602 (1988) (“As previous cases involving facial
challenges on Establishment Clause grounds . . asgess the constitutionality of an
enactment by reference to the three factors firstalated inLemon v. Kurtzman. . .)
(citations omitted). On other occasions, the Couais citedLemon but “emphasized
[its] unwillingness to be confireto any single test or criterion in this sensitaseea.”
Lynch 465 U.S. at 679. In yet other tablishment Clause cases, the Court has
disregardedLemon altogether. See, e.g., Zelman v. Simmons-Harm86 U.S. 639
(2002) (addressing a school voucher progranfs the Sixth Circuit has observed, this

approach has, at times, yielded inconsistent haislin Compare Van Orden545 U.S.

31t has also received the sharp disapproval of mibeen one Supreme Court Justice.Laomb’s Chapel v.
Ctr. Moriches Union Free Sch. Dist508 U.S. 384 (1993), Justice Scalia considered @ourt’s
disposition of various Establishment Clause casesing:

As to the Court’s invocation of theemontest: Like some ghoul in a late-night horror
movie that repeatedly sits up its grave and shuffles abroaalfter being repeatedly killed
and buried, Lemon stalks our EstablishmerauGle jurisprudence once again, frightening
the little children and school attorneys of Centariches Union Free School District. Its
most recent burial, only last Term, was, todage, not fully six feet under: Our decision
in Lee v. Weisman505 U.S. 577, 586-587 (1992), conspicuously agdidising the
supposed “test” but also declined the invitationrépudiate it. Over the years, however,
no fewer than five of the currently sitting Justdeave, in their own opinions, personally
driven pencils through the creature’s heart (ththau of today’s opinion repeatedly), and
a sixth has joined an opinion doing so. . ..

The secret of théemontest’s survival, | think, is that it is so easykil. It is there to
scare us (and our audience) when we wish ddao, but we can command it to return to
the tomb at will.See, e.g., Lynch v. Donnell§65 U.S. 668, 679 (1984) (noting instances
in which Court has not appliedemontest). When we wish to strike down a practice it
forbids, we invoke itsee, e.g., Aguilar v. Feltom73 U.S. 402, (1985) (striking down
state remedial education program administered irt paparochial schools); when we
wish to uphold a practice it forbids, we ignoreeittirely, seeMarsh v. Chambers463
U.S. 783 (1983) (upholding state legislatichaplains). Sometimes, we take a middle
course, calling its three prongsdmmore than helpful signpostsifunt v. McNair, 413
U.S. 734,741 (1973). Such a docile and usefohster is worth keeping around, at least in
a somnolent state; one never knows when one mighthim.

12



at 684 n.3 (considering the display tfe Ten Commandments at the Texas State
Capitol, declining to applfemon and noting “[d]espite Juge Stevens’ recitation of
occasional language to the contrary . .. we hase and do not, adhere to the principle
that the Establishment Clause bars any afidgovernmental preference for religion
over irreligion”) (plurality opinion)with McCreary Cnty., Ky. V. ACLWb45 U.S. 844,
860 (2005) (considering the display of the Ten Coammments in state courthouses,
applyingLemon and holding that “[t]he touchstone for our andyis the principle that
the First Amendment mandates governmemautrality between religion and religion,
and between religion and nonreligionhut see DeWees633 F.3d at 431 (taking note
of this inconsistency and holding: “Neverthelekgmonremains the law governing
Establishment Clause casesACLU v. Mercer Cnty., Ky 432 F.3d 624, 636 (6th Cir.
2005) (“[W]e remain in Establishment Clause purggt?®.

Unlike the parties to the cases listed abdbe, Plaintiffs in ths suit do not seek
redress based on prayers offered at pusdicool functions. They do not challenge a
government’s religious display. They doot attempt to limit the government’s
interaction with religious schools. Theysiread seek to halt prayers said before an
elected legislature. This, then, is not a cabeut the Establishment Clause in general.
It is a case about legislative prayer — a pecusiabspecies of government conduct
implicating the First AmendmentSee, e.g., Joyner v. Forsyth Cnt§53 F.3d 341, 345
(4th Cir. 2011) (“[T]his is not a case about thetdddishment Clause in general, but

about legislative prayer in particular."gnyder v. Murray City Corp.159 F.3d 1227,

Lamb’s Chapel508 U.S. at 398-99 (Scalia, J. concurring@e also, e.g., Utah Highway Patrol Assh v.
Am. Atheists, In¢.132 S.Ct. 12 (mem.) (2011) (Thomas, J. dissenfing denial ofcertiorari) (noting
that lower courts have expressed confusion as ® applicability ofLemon and stating that “[o]ur
jurisprudence provides no principled basis by whieh lower court could discern whether
Lemon/endorsement, or some other test, shapggly in Establishment Clause cases”).
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1232 (10th Cir. 1999) (en banc) (“[T]he eutilon of Establishment Clause jurisprudence
indicates that the constitutionalitof legislative prayers is asui generis legal
guestion.”)4

Viewing the case law on the whole,eite is a lack of guidance as Lemoris
applicability within the greater universef Establishment Clause jurisprudence.
However, one thing at least appears settled: rdgasdof when and holwemonmay
steer the course of courts’ Establishmenau@es analyses, in the narrow context of
legislative prayer, it simply does not apply.

The Court reaches this conclusion (abdgins its analysis of the merits of
Plaintiffs’ Motion), as it must, in @w of the Supreme Court’s decision Marsh v.
Chambers463 U.S. 783 (1983), the first and only opinienwhich the Supreme Court
has squarely addressed the issf legislative prayer. IMarsh, the Court considered
“‘whether the Nebraska Legislature’s practiok opening each legislative day with a
prayer by a chaplain paid by the State atelks the Establishmer@lause of the First
Amendment.” Id. at 784. In its analysis, the Court made no menttbhemonor the
syllabus it establishe®. Instead, the Court focused a@he unique position legislative
prayer occupies in American histobeginning with the recognition that

[t]he opening of sessions of legislagiand other deliberative public bodies

with prayer is deeply embedded in the history amddition of this

country. From colonial times through the foundiofgthe Republic and

ever since, the practice of legislative prayer haexisted with the
principles of disestablighent and religious freedom.

4 The Sixth Circuit also appears to have recognizedbeit indirectly — a distiation between the analysis
in legislative prayer cases and that which is emg@dbin other Establish Clause contex®&ee, e.g., ACLU
v. Ashbrook375 F.3d 484, 494-95 (6th Cir. 2004) (rejectihg application oMarsh v. Chambersnfra,
to the display of the Ten Commandments in countyrtoouses)Coles v. Cleveland Bd. of Edud71l
F.3d 369, 381 (6th Cir. 1999) (en bandyi¢rshis one-of-a-kind . .. .").

5 A careful reading oMarshdemonstrates that the decision to forgo Lieen ontest was more than mere
oversight. The Supreme Court expressbted that the appellate court applieedmoris three-part test,
but it declined to do so in its own analysMarsh, 463 U.S. at 786.
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Id. at 786. The Court engaged in a lengthy historacedlysis, recognizing that Members
of the First Congress approved the First Amendmant appointed a legislative
chaplain in the same week, and concluding thiftcan hardly be thought that . . . they
intended the Establishment Clause . . . to fonbitht they had just declared acceptable.”
Id. at 790. Ultimately, “in light of the unalmguous and unbroken history of more than
200 years,” the Court concluded that

there can be no doubt that the pracié®pening legislative sessions with

prayer has become part of the fabric of our sociefyo invoke Divine

guidance on a public body entrustediwmaking the laws is not, in these

circumstances, an ‘“establishment” of religion or step toward
establishment; it is simply a toldske acknowledgment of beliefs widely

held among the people of this country. As Jusioeiglas observed, “[w]e

are a religious people whose institis presuppose a Supreme Being.”

Id. at 792 (citingZorach v. Clauson343 U.S. 306, 313 (1952)).

After determining that legislative prayer was geambr constitutionally
permissible, the Court addressed the chimddengthy appointment and the nature of
the prayers he offered before the legislatutée Court suggested that the selection and
retention of the minister may violate éhEstablishment Clause if based on an
“impermissible motive.”Id. at 793-94. Absent evidence of such motivatiore GQourt
rejected the argument that his long tenure had #ffect of giving preference to his
religious views,” noting that the ministetharacterized his prayers as “nonsectarian,”
“Judeo Christian,” and involving “elenmés of the American civil religion.”ld. at 793
n.14. Though some of his earlier prayers were tyeChristian, he removed all
references to Christ after receiving@amplaint from a Jewish legislatotd. The Court
noted:

Beyond the bare fact that a prayeoftered, three points have been made:

first, that a clergyman of only endenomination — Presbyterian — has
been selected for 16 years; secondattibhhe chaplain is paid at public
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expense; and third, that the prayers are in theedu@hristian tradition.

Weighed against the historical backgnd, these factors do not serve to

invalidate Nebraska’s practice.

Id. at 793. The Court cautioned: “The contenttloé prayer is not of concern to judges
where, as here, there is no indication theg¢ prayer opportunity has been exploited to
proselytize or advance any one, or to disparagy other, faith or belief. That being so,
it is not for us to embark on a sensitive exstion or to parse the content of a particular
prayer.”Id. at 794-95.

In Marsh, the Supreme Court essentially digdtthat the guidance offered by
Lemon(and other traditional Establishment Céujurisprudence) does not extend to
the realm of legislative prayer. Th@ourt has recognized as much itselgee, e.g.,
Edwards v. Aguillard482 U.S. 578, 583 n.4 (1987)T{fe Lemon test has been applied
in all cases since its adoption in 1971, excepWiarsh[, suprg . ... The Court based its
conclusion in that case on the histai acceptance of the practice.l)ynch 465 U.S. at
679 (“In two cases, the Court did not even applg tlremon test.” We did not, for
example, consider that analysis relevanMarsh, supra”). This Court thus concludes
that its decision concerning the constitutiatalbf the legislativeprayer practice at
issue in this lawsuit will turn largely oman interpretation and application of the
standards articulated iMarsh.

In 1989, the Supreme Court had occasion to reWwktrsh and provide some

direction as to its application, albeit in a case# mvolving legislative prayerSeeCnty.

6 The Court’s research yielded — and the partieshdertified — no legislative prayer case that post-dates
Marshand either (1) disregarddarshor (2) relies on_emonto test the constitutionality of a challenged
prayer practice See, e.g., Galloway v. Town of Greeg81 F.3d 20, 26 (2d Cir. 2012)pyner v. Forsyth
Cnty, 653 F.3d at 345Pelphrey v. Cobb Cnty547 F.3d 1263, 1268-69 (11th Cir. 2008)inrichs v.
Bosma 440 F.3d 393 (7th Cir. 2006%nyder v. Murray City Corp 159 F.3d 1227, 1232 (10th Cir. 1999)
(en banc).
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of Allegheny v. ACLU492 U.S. 573 (1989).1n Allegheny the Court concluded in part
that a creche displayed in a county cduotse violated the Establishment Clause
(though, for reasons not relevant to thiseathe display of a Menorah at a different
public building did not).See id.at 595-602. In response to Justice Kennedy’sedits
the majority specifically addressed the contourgoholding inMarsh:

However history may affect the cstitutionality of nonsectarian
references to religion by the g&rnment, history cannot legitimate
practices that demonstrate the governnseallegiance to a particular sect
or creed.

Indeed, ilMMarshitself, the Court recognized that not even the fue
history” of legislative prayer . . . can justify mtemporary legislative
prayers that have the effect of #i#fting the government with any one
specific faith or belief. . . . The legislative yes involved inMarsh did
not violate this principle because tharticular chaplain had “removed all
references to Christ.” . . . Thus$jarsh plainly does not stand for the
sweeping proposition Justice Kennedpparently would ascribe to it,
namely, that all accepted practiceB®@years old and their equivalents are
constitutional today. Nor caMarsh, given its facts and its reasoning,
compel the conclusion that the display the creche involved in this
lawsuit is constitutional. Although $tice Kennedy says that he “cannot
comprehend” how the créche display could be invalfter Marsh . .,
surely he is able to distinguish betweaspecifically Christian symbol, like
a creche, and more general religiouterences, like the legislative prayers
in Marsh.

Justice Kennedy's reading dflarsh would gut the core of the
Establishment Clause, as this Court understand3he history of this
Nation, it is perhaps sad to say, taims numerous examples of official
acts that endorsed Christianity spexfly. Some of these examples date
back to the Founding of the Republic, but this bege of official
discrimination against non-Christiaihss no place in the jurisprudence of
the Establishment Clause. Whatever else the Estamlent Clause may
mean (and we have held it to mean no official prefee even for religion
over nonreligionsee, e.g., Texas Monthly, Inc. v. Bullpdi89 U.S. 1, 109
S.Ct. 890, 103 L.Ed.2d 1 (1989)), itrtainly means at the very least that

7 Hamilton County characterizes th&llegheny Court’s elucidation ofMarsh as Justice Blackmun’s
“plurality opinion.” (SeeDoc. 63 at 6-7 n.3). The County is incorrect. tiazesBlackmun “announced the
judgment of the Court and delivered the opiniontled Court with respect to parts IlI-A, IV, and V, in
which Brennan, Marshall, Stevens, and OConnor, jdihed . . . .” Allegheny 492 U.S. at 577. The
Court’s discussion oflarshis contained within part V of the opinion, whiclas/written on behalf of the
majority. Thus, it is the opinion of the Court,tnaf Justice Blackmun.
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government may not demonstrate a prehce for one particular sect or

creed (including a preference for Cétianity over other religions). “The

clearest command of the Establisanmt Clause is that one religious

denomination cannot be offidlg preferred over another.Larson v.

Valente 456 U.S. 228, 244, 102 S.Ct. 1673, 1683, 72 2Hd33 (1982).

There have been breaches of tltemmand throughout this Nation’s

history, but they cannot diminish in any way thec® of the command.

Id. at 602-05 (footnotes and select intercahtions omitted). The Court went on to
recognize “the bedrock Establishment Clausenciple that, regardless of history,
government may not demonstrate a preference fartiqular faith . .. .”ld. at 605.

In Lee v. Weismans05 U.S. 577 (1992), the Supreme Court considersedhool
principal’s directive that commencementayers be nondenominational. The court
clarified that the government should notlorarily dictate the content of praye&ee id.
at 588-90. Notablyl.eeinvolved a situation the Court pressly recognized as distinct
from legislative prayer: a benediction offered aartpof public school graduation
ceremonies. See id.at 580-81, 597-98. Whileees applicability to the case at bar is
somewhat unclear, the Court spoke in tekaly broad terms: “It is a cornerstone
principle of our Establishment Clause jurisprade that it is no part of the business of
government to compose official prayers foryagroup of the American people to recite
as a part of a religious program carried on by gouweent . . . .” Id. at 588 (quotation
omitted). The Court held that “the FirBmendment does not allow the government to
stiffe prayers which aspire to [nonseatar] ends, neither does it permit the
government to undertake that task for itselfd. at 589. In short, the Court rejected
“[tlhe suggestion that government may establan official or civil religion as a means
of avoiding the establishment of a religisth more specific creeds . . . Itl. at 590.

It is largely within this framework thatircuit courts have taken up the difficult

task of evaluating the constitutionality tdgislative prayer. As represented by the
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parties and confirmed by the Court’s indeplent research, it appears that the Sixth
Circuit has yet to address the issue head It has, however, discussed the
Establishment Clause aMlarshgenerally; these cases provide some guidance.

In Stein v. Plainwell Cmty. Sch€8822 F.2d 1406, 1409 (6th Cir. 1987), the Sixth
Circuit provided its interpretation of the holdimgMarsh:

In Marsh v. Chamberghe Supreme Court, looking primarily to the
intent of the framers of the Constituti@amd historical practice since 1789,

upheld “nonsectarian,” ... “nonproselytizing” Islgitive invocations that
do not “symbolically place the government’s officeeal of approval on
one religious view.” . . . The Court emphasized thawil” or secularized

invocations are used across the cournttryopen legislative, judicial, and

administrative sessions of state legtsires, city councils, courts and other

public bodies, as well as by private iitgtions of all kinds. So long as the
invocation or benediction on theseldie occasions does not go beyond

“the American civil religion,” so lon@s it preserves the substance of the

principle of equal liberty of consciercno violation of the Establishment

Clause occurs under the reasonind/arsh.

Id. (citations and footnote omitdl¢. Importantly, the holding isteinwas announced
beforeAlleghenyandLeewere decided, the latter of which specifically adsisedStein
and affirmed an appellate court opinion that foustéinto be “flawed.” See id.at 586;
Weisman v. Le®©08 F.2d 1090 (1st Cir. 1990).

In 1992, after botlAlleghenyand Leewere decided, the Sixth Circuit held that
the privately funded menorah display erecte@ itraditional public form did not violate
the Establishment ClauseAmericans United for Separation of Church and State
City of Grand Rapids980 F.2d 1538 (6th Cir. 1992) (en banc). In teag its decision,
the court quoted Justice O'Connor’s concurrencdliegheny in which she discussed
the constitutional permissibility of legisiae prayer: “It is the combination of the

longstanding existencef practices such as opening Iglgitive sessions with legislative

prayers, as well as themronsectarian naturethat lead me to #conclusion that those
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particular practices, despite their g@tus roots, do not convey a message of
endorsement of particular religious beliefdd. at 1544 (quotinghllegheny 492 U.S at
630-31) (emphasis supplied by the Sixth Circuit).

Other more recent cases reach conclusions sintibarthose in Stein and
Americans United See, e.g., ACLU v. Capitoh8are Review & Advisory Bd243 F.3d
289, 300 (6th Cir. 2001) (en baniting Marsh and concluding that Ohio’s Motto,
“With God, All Things are Possible,” was “[l]like ate-financed prayers by a legislative
chaplain . . . simply a tolerable acknowledgemehteliefs widely held among the
people of this country.”)Coles v. Cleveland Bd. of Edu&71 F.3d 369, 379-80 (6th Cir.
1999) (recognizing what the court callddlarshs “Legislative Prayer Exception” and
noting that such prayer was pemsuible due to its unique historyWashegesic v.
Bloomingdale Pub. Schs33 F.3d 679, 683 (6th Cir. 1994) (relying @&tein and
characterizingMarsh as “upholding ‘non-sectarian’ legjative invocations”). None of
these holdings, however, dealt squarely wihle issue of legislates prayer. Thus, the
Court turns its attention to other circuitattempts to define the constitutional
boundaries of legislative prayer in the wakeMxrsh.

Most recently, the Second Circuit considd a case in which residents brought a
civil rights action against a town, allegin@pat the practice of opening town board
meetings with a prayer violated the Establishmelau€e. Galloway v. Town of Greece
681 F.3d 20 (2012). For all relevant periods, tben did not have a formal prayer
policy, but the opportunity to conduct the invocatiat board meetings was open:
anyone (including atheists and nonreligious indivats) were permitted to request
permission to offer the meeting invocation,dathe town had never rejected a request.

Id. at 23. A Wiccan priestess, a Baha'i coagant, and other non-Christians had offered

20



invocations, but the town was largely Chrast, and Christian clergy members gave the
majority of prayers.ld. at 23-25. Roughly two-thirdef the prayers given in the ten-
year period at issue madense reference to Jesus Chrigtyd the remaining third made
general theistic referencedd. at 24-25.

DiscussingMarsh and Allegheny the court surveyed other appellate opinions
and concluded that a legislature’s prayer picgc— when viewed in its entirety — cannot
advance a single religious sedar otherwise “proselytize,"disparage,” or “have the
effect of affiliating the government witany one specific faith or belief.ld. at 28 (citing
Allegheny 492 U.S. at 603Marsh, 463 U.S. at 794-95). Nevertheless, the courtdhel
that the Establishment Clause did not puede all legislative invocations “that are
denominational in nature,” and it emplwes that the sectarian nature of some
individual prayers was not inherently a problémd. at 28, 31-32. Instead, the court
asked “whether the town’s practice, viewed iia totality by an ordinary, reasonable
observer, conveyed the view that the todawvored or disfavored certain religious
beliefs.” Id. at 29-30. It found that it did notered to “embark on a sensitive evaluation”
or “parse the content of a particular prayer” (ashpbited byMarsh) to recognize that
the vast majority of prayers offered wereiguely Christian. Further noting that the
town’s process of inviting prayer-givers froonly within the town borders *“virtually
ensured” a Christian viewpoint, the court faluthat the town’s prayer practice violated
the Establishment Clause.

The Fourth Circuit has had several opportigsitto take up the issue of legislative

prayer. See Joyner v. Forsyth Cnf53 F.3d 341 (4th Cir. 201Xert. denied 132 S.Ct.

8 The Second Circuit left open the possibility th&tein might be read simply to reiterate” the standard
articulated inAlleghenyrather than “precluding denomination@ntent in any individual prayer.See
Galloway, 681 F.3d at 28-29 (citin§tein 822 F.2d at 1409).
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1097 (2012);Simpson v. Chesterfield Cnty. Bd. of Supervisd4 F.3d 276 (4th Cir.
2005),cert. denied 546 U.S. 937 (2005Wynne v. Town of Great Fall876 F.3d 292
(4th Cir. 2004)cert. denied 545 U.S. 1152 (2005). ldoyner, the most recent of those
instances, the court considered a case thad, in some respects, similar to the one
before this Court: residents brought suit againstoanty board of commissioners,
alleging that its policy of opening public meeting#h clergy-led prayers violated the
Establishment ClauseJoyner, 653 F.3d at 343-44. As in this case, the coutitlynot
have a written policy in place at the tintee suit was filed but adopted one after
litigation begar® See id.at 343-44. Unlike this case, however, the pldisiin Joyner
put before the court a post-policy recordpshiyers spanning approximately one-and-a-
half years, in which “almost four-fifths” dhe prayers made explicit references to Jesus
Christ. See idat 344.

Joynerrelied on past Fourth Circuit cases — nam®ignpsonand Wynne— in
noting that the court had “repeatedly [uphettie practice of legislative prayer,” and

that invocations at the start of legisiat sessions serve many functions, such as

9 The Court notes that the policy at issuelaynerwas remarkably similar — and parts, nearly identical
— to the one adopted by Hamilton Count@ompare, e.g.(Doc. 38-1 at 7), statintn the letter sent to
invited religious leaders that:

This opportunity is voluntary, and you are freedffer the invocation according to the

dictates of your own conscience. However, pleagenbt to exceed no [sic] more than

five (5) minutes for your presentation. To maimtaa spirit of respect for all, the

Commission requests only that the opportunity netelxploited as an effort to convert
others to the particular faith of the invocatioreager, nor to disparage any faith or belief
different than that of the invocation speaker.

with Joyner, 653 F.3d at 343, noting that the letter seminvocation speakers in that case stated:
This opportunity is voluntary, and you are freedffer the invocation according to the
dictates of your own conscience. To maintain a isgif respect and ecumenism, the
Board requests only that the prayer opportunity b@texploited as an effort to convert
others to the particular faith of the invocatiorspleaker, nor to disparage any faith or
belief different than that of the invocational sgean

(See alsavi.D.N.C. Case No. 1:07-cv-243, Doc. 65-2).
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solemnizing the occasion, urging participants act “on their noblest instinct,” and
fostering humility. Id. at 346-47. However, the Four@ircuit placed “clear boundaries
on invocations . . . approving legislative peayonly when it is nonsectarian in both
policy and practice.”ld. at 347-48. The court determined that “infrequergferences
to specific deities, standing alone, do ronstitute a violation of the First Amendment,
but that “legislative prayer must strive twe nondenominational so long as that is
reasonably possible — it should send a algrf welcome rather than exclusionld. at
349. The court characterized the countydigoas facially neutral, but referencing
specific prayers said before the board, itetbthat the policy, as implemented, resulted
in “sectarian invocations meeting after miegt that advanced Christianity and that
made at least two citizens feel uncomforieglunwelcome, and unwilling to participate
in the public affairs of Forsyth County.”ld. at 354 (noting further that “citizens
attending [b]Joard meetings hear the prayers, the policy.”). The court therefore held
that the facially neutral policy, as implemted, violated the Establishment Clause.

In 2008, the Eleventh Circuit upheldcaunty prayer practice in deciding a case
on which Hamilton Couty now heauvily reliesPelphrey v. Cobb Cnty., Ga547 F.3d
1263 (11th Cir. 2008% The Court in that case considered whether a opunt
commission’s practice of allowing volunteeeligious leaders to offer invocations on a
rotating basis violated the Establishment Claudd. at 1266. The Eleventh Circuit
determined that, even though 70 percaritthe invocations offered over 10 years

contained Christian references, there was nideawce of exploitation of the practice to

10 In Pelphrey, the Eleventh Circuit considered separately whethecounty planning commission’s
invocation practice violated the Establishment Gl It upheld the county commission’s practicet, ibu
found that the planning commission’s ran afoulloé t=irst Amendment, as the planning commission had
“categorically excluded” certain faiths from offag prayers.Pelphrey, 547 F.3d at 1282.
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advance religious particular beliefsd. at 1278. Thus, the coudeclined to “parse or
censor the legislative prayers” at issud.

Even though the county relied on prediamntly Christian speakers, the Eleventh
Circuit noted that the prayers were alsteped by members of the Jewish, Unitarian,
and Muslim faiths.Id. at 1277. This, the court deckd, “represented ‘a wide cross-
section of the [c]Jounty’s religious leaders.Id. (quotingSimpson 404 F.3d at 285).
Viewing the prayers cumulatively, the coudietermined that the “diversity of the
religious expressions” supported a findingththe prayer practice did not advance any
particular faith. Id. at 1278. Consequently, the cowrpheld the prayer practice as
constitutional. Id. Notably, in so doing, the Elevém Circuit characterized relevant
portions of Stein (specifically, the Sixth Circuit’s statements contmg Marsh) as
“dicta” later rejected by the Supreme Could. at 1274.

Other courts have addressed the scopeMeafrsh's reasoning, some more
permissively than others. For exampleethenth Circuit summarize “[T]he kind of
legislative prayer that will run afoul of & Constitution is one that proselytizes a
particular religious tenet or belief, or thaggressively advocates a specific religious
creed, or that derogates anothefigious faith or doctrine.”Snyder 159 F.3d at 1234.
In refusing to stay an injunction againspeayer policy employed by the Indiana House
of Representatives, the Seventh Circuit “reddrsh as hinging on the nonsectarian
nature of the invocations at issue therglinrichs v. Bosma440 F.3d 393, 400-01 (7th
Cir. 2006) (rejecting the argument that, underarsh, “all legislative prayer is
constitutionally permissible”). And in aanpublished opinion, the Ninth Circuit held
that a school board’s practice of nearlyiformly praying “in the Name of Jesus” would

have violated the Establishmie@lause as interpreted Wyarsh. Bacus v. Palo Verde
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Unified Sch. Dist. Bd. of Educ52 F. Appx 355, 356-57 (9th Cir. 2002) (addressi
without deciding whether a school boardsvmore similar to a “school prayer” or a
“legislative prayer” setting).

When taken togetherMarsh, Allegheny and the circuit cous’ subsequent
jurisprudence vyield certain broad themes. Fies discussed above, legislative prayer
has a unigue and well-established history fmakative to the First Amendment, renders
it unlike other types of government conduct. lepents asui generislegal question,
one that the Sixth Circuhias yet to fully address.

Second, in large measure due to the unilgiséorical place it occupies, legislative
prayer is, in general, permissibl&arsh, 463 U.S. at 795. Legislatures may call upon —
or even employ — ordained ministers to ikeodivine guidance on a group of elected
officials. Id. Although such conduct may “harmaei with the tenets of some or all
religions,” it does not “symbolically plac[e] hgovernment’s official seal of approval on
one religious view.” Id. at 792 (quotation omitted). It is instead “a talble
acknowledgement of beliefs widely hedadnong the people of this countryldl. Thus, to
the extent a clear message can be heard iansh, it is this: as a basic legal principle,
the Establishment Clause is not offenddda legislature formally invokes divine
blessings on its official business.

Finally, despite its marked differencésom other governmental involvement
with the sacred, a legislature’s ability tolican the divine at public meetings is not
limitless. Historical patternstanding alone, cannot justifiolations of constitutional
guarantees, and the government may not esgits allegiance to a particular sect or
creed.Marsh, 463 U.S. at 790Allegheny 492 U.S. at 603. Itis for that reason that the

prayer opportunity cannot be used to proselytizethiers. See, e.gMarsh, 463 U.S. at
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794; Allegheny 492 U.S. at 603joyner, 653 F.3d at 350-58nyder 159 F.3d at 1234.
Likewise, such prayer practices may not bsed to advance any one belief or to
disparage any otherSee, e.g.Marsh, 463 U.S. at 794Allegheny 492 U.S. at 603;
Galloway, 681 F.3d at 28. Nor may legislative prayers ‘tale effect of affiliating the
government with one specific faith or beliefAllegheny 492 U.S. at 603. Even when
operating under a facially neutral policg legislature may not select invocational
speakers based on impermissibletim@s or sectarian preferenceMarsh, 463 U.S. at
793-94;see, e.qg., Pelphreyp47 F.3d at 1278. In short, nothingMarsh or its progeny
diminishes the force of the “clearest commasfdhe Establishment Clause[, which] is
that one religious denomination cannotdfgcially preferred over another.Allegheny
492 U.S. at 605.

It is with these precepts in mind ah this Court undertakes the task of
determining whether Hamilton County’s praygractice, as established by the language
of the policy itself and the facts curréynof record, violates the Constitution.

B.

As a preliminary matter, the Court notes thatiftiffs primarily assert that the
policy violates the First Amendment, in thiajpermits expressions of faith in excess of
“moments of silence.” Plaintiffs’thus appetar challenge the County’s prayer policy on
its face. See, e.g., John Doe #1v. Re@80 S.Ct. 2811, 2817 (201 (holding that if the
“plaintiffs’ claim and the relief that wodl follow . . . reach beyond the particular
circumstances of these plaintiffs,” then aatlenge is a facial challenge, even if the
plaintiffs bringing the claim label it otliwise) (quotation and alteration omitted).
Although efficiency normally dictates thatdHhusual judicial practice is to address an

as-applied challenge before a facial challehgaech an approach is not practicable in
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this case. Se€onnection Distrib. Co. v. Holdeb57 F.3d 321, 327 (6th Cir. 2009) (en
banc).

Plaintiffs’ facial challenge to the poliayequires them to scale a “steep standard
of review.” Discount Tobacco City & Lottery, Inc. v. United &8 674 F.3d 509, 554
(6th Cir. 2012). “A facial challenge to agislative Act is, of course, the most difficult
challenge to mount successfully, since thalddnger must establish that no set of
circumstances exists under which the Act would akdv’ United States v. Salernd81
U.S. 739, 745 (1987).

Facial challenges to legislative actseadisfavored for several reasons, not the
least of which is a consideration particulanpteworthy in this case: claims of facial
invalidity often rest on speculationWash. State Grange v. Wash. State Republican
Party, 552 U.S. 442, 450 (2008). “As a congeqce, they raise ehrisk of premature
interpretation of statutes on the basf factually barebones recordsld. (quotation
omitted). Further, facial challenges tlaten to undermine democratic processes, in
that they may frustrate the will of the people implemented by elected representatives.
Id. Finally, facial challenges may run afoul of jwill restraint: “courts should neither
anticipate a question of constitutional lawadvance of the necessity deciding it nor
formulate a rule of constitutional law broad#ran is required by the precise facts to
which it is to be applied.ld. (quotations omitted).

Bearing this in mind, the Court cannot gayt Hamilton County’s prayer policy,
on its face, violates the Exblishment Clause.

It appears to the Court that, at least agtten, the policy strives for neutrality.
The policy specifically stateis is not intended to “proselytize or advance anytalar

faith, or show any purposeful preferenoé one religious view to the exclusion of

27



others.” (Doc. 38-1 at 4). It expresslgntemplates invocations that do not constitute
prayer, but instead include only “a reflective mamef silence, or a short solemnizing
message.” Ifl. at 5). It does not require thenpi@ipation of Commissioners or meeting
attendees. 1¢.). Additionally, it provides that‘all religious congrgations with an
established presence in Hamilton Countyay be included on the list from which
prayer-givers will be drawn, any congregatimay request inclusion, and all questions
of “authenticity” will be resolvedy reference to the InternRlevenue Code’s criteria for
religious entities. Id. at 6). In extending invitatis to local religious leaders, the
Commission will request that the speaker “maintairspirit of respect for all,” not
attempt to use the opportunity to converthets, and refrain from disparaging any other
faith. (1d. at 7).

No doubt the policy permits — and arguablyen encourages — private citizens to
solemnize public meetings with prayers to a divineing. Plaintiffs quite
understandably recite the language oft-raeel by the Supreme Court: “[T]he First
Amendment mandates governmental nality between religion and religionand
between religion and nonreligioh See, e.g., McCreary Cnty545 U.S. at 860
(emphasis added). It is undeniably difficult tquare that language witMarsh’s
holding, i.e., that a legislature may offiliaemploy a Christianchaplain and endorse
his practice of beginning legislative sessiavith prayers to “God” offered in the “Judeo-
Christian tradition.” Marsh, 463 U.S. at 793. The Caucan reach only one logical
conclusion: this apparent disparity mbreserves to underscore the fundamental
differences between the law governing the “nlmie body of Establishment Clause case
law” and that governing the discresebject of legislative prayerSimpson 404 F.3d at

281 (quotingSnyder 159 F.3d at 1232). Asto the latt®tarshcontrols.
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Plaintiffs have not clearly established ththere is no set of circumstances under
which the policy could be implemented ia way that does not offend the First
Amendment. They suggest that the policwissham,” implying that it is merely legal
cover for Hamilton County to select speakavho will inevitably advance the Christian
faith. To that end, they point to the @oty’'s compilation of local congregations, the
majority of which are Christian. (Doc. 38-2). Atesent, it would be premature and
judicially improvident for the Court to predithe identity of the individuals who will be
selected or the nature and character @&yers that have yet to be offere®ee Wash.
State Granggeb52 U.S. at 450. For example, tmere fact that a prayer-giver may be
Christian does not necessarily mean that ¢ her invocations will call on Christ — a
member of the Christian faith may call fomsoment of silence with no more difficulty
than could a Muslim, a Jew, or an atheigtlternatively, if the Commission’s practice
develops into one that is inclusive of d#liths and creeds, or that represents the
participation of a wide cross-section of diversdigious leaders, it can hardly be said to
violate the First AmendmentSee, e.g., Gallowagy681 F.3d at 29 (“Accordingly, our
inquiry cannot look solely to whether thewo’s legislative prayer practice contained
sectarian references. We must ask, instedtether the town’s praice, viewed in its
totality by an ordinary, reasonable observanveyed the view that the town favored or
disfavored certain religious beliefs.”"8impson 404 F.3d at 284 (concluding that a
policy had not “crossed the constitutional linan"part because of the county’s “effort to
include diverse creeds, . . . [with] a wide &y of prayers, the richness of which is quite
revealing”); Pelphrey 547 F.3d at 1278 (“The diversitf the religious expressions, in
contrast with the prayers in the deon-Christian tradition allowed iMarsh, supports

the finding that the prayers, taken as aokh did not advance any particular faith.”)
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Plaintiffs’ speculation as to invocationsot yet made cannot fom the basis of a
successful facial challenge to prayer poliSee id, Sabri v. United State$41 U.S. 600,
609 (2004).

Hamilton County’s prayer policy evinseno impermissible motive that may be
fairly ascribed to the Commission. There isevddence that the County seeks to use the
prayer opportunity to advance one faith or disparagother. The policy’s overt goals
are all-inclusive, contemplating invocations offdrby citizens of various creeds. In
short, the policy appears on its face to fodtes kind of official solemnizations that, by
“harmoniz[ing] with the tenets of some all religions,” do not run afoul of the
Establishment ClauseMarsh, 463 U.S. at 792 (quation omitted).

To the extent Plaintiffs allege thathen applied, the prayer poliayill violate the
First Amendment, their claim is not ripe. figally, determining whether a policy runs
afoul of the Establishment Clause requiteg Court to engage in “delicate and fact-
sensitive inquiry.”Lee 505 U.S. at 597But at this point, the factual record before the
Court is far too attenuated to permiény reasoned conclusion concerning the
constitutionality of the policy’s applicationAs above, the preliminary relief Plaintiffs
seek is necessarily prospective. It therefoelates to — and must be premised upon —
invocations under the policgs presently written.See Briley 562 F.3d at 781. The
evidence before the Court concerns onlptpost-policy Commission meetings: those
held on July 12 and July 18, 20%2.

This dearth of evidence — necessarilpbght about by the brevity of the period

between the adoption of the policy and theaheg on Plaintiffs’ Motion — is drawn into

11 As Plaintiffs acknowledged at the injunction heayithe invocation used to open the July 3 meeting
said under the auspices of the prior unwritten prayractice.
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sharp relief when compared with the fattsfore other courts presented with similar
guestions. For example, iinrichs, the Seventh Circuit considered a prayer practice
that dated back 188 years, and it reviewed ovein8didual invocations. SeeHinrichs,
440 F.3d at 395. The plaintiffs iRelphreypresented seven years’ worth of legislative
prayer.SeePelphrey 547 F.3d at 1267. And ihoyner, even though a written policy was
adopted mid-litigation, the Fourth Circuit was peased with a record comprising more
than one year of post-policy prayerSee Joyner653 F.3d at 344.

Here, any challenge to the application tbe policy or to the Commissioners’
motives would be predicated on scant fattg prayers, each of which appealed to God
and to Jesus ChristSee Sabri541 U.S. at 609 (discouraging constitutional tdrages
“on fact-poor records”). In light of ®# Supreme Court’s unambiguous holding in
Marsh, legislative prayers containing referent¢essod are constitutionally permissible.
See Marsh463 U.S. at 794. Consequently, threly remaining question is whether the
two prayers offered “in Jesus’ name” araemtamount to the County's impermissible
expression of official allegiance to @bktianity. Based on the guidance bfarsh,
Allegheny and subsequent appellate cases, the Court answéne negative. Without
more, two prayers made in the name ofsactarian sacred figure (be it Christ,
Muhammad, Buddha, or another) are insufficient teynibolically place the
government’s official seal of approval” dhe religion the holy figure representid. at
792; see, e.g., Galloway681 F.3d at 29 (“But thigloes not mean that amingle
denominational prayer has the forbidden efffef affiliating the government with any
one faith.”) (emphasis originalJjoyner, 653 F.3d at 354-5%2elphrey, 547 F.3d at 1277-
78 (upholding a finding that, even thougbme prayers referenced Jesus Christ, “the

prayers, viewed cumulatively, did natlvance a single faith . . .”).
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In sum, Plaintiffs have failed to estadi that there is no set of circumstances
under which Hamilton County’s prayer poji may be implemented in a manner that
comports with the First Amendment. Thus, thieicial challenge to the policy failsSee
Salerng 481 U.S. at 745. Inasmuch as thadgim the policy is unconstitutional as
applied, the record before the Court is fao underdeveloped to adequately analyze
their claim. While there may be a possityilfor future constitutional violations under
the policy, Plaintiffs have nolemonstrated that they arbkély to suffer irreparable
harm before a decision on the merits can be reathdnter, 555 U.S. at 20 (emphasis
added). Consequently, the Court VBIENY their Motion for Preliminary Injunction
(Doc. 16).

To be clear, the Court acknowledges texplicit conclusions that may be drawn
from this Order. First, a legislative bodyay begin its public meetings with some type
of prayer to a deity.Marsh,463 U.S. at 794. Compliance with the First Amendine
does not mandate that a legislature lintg invocations to nothing more than a
‘moment of silence.”See, e.g., id.Galloway, 681 F.3d at 33-34joyner, 653 F.3d at
354; Pelphrey, 547 F.3d at 1277-78. Second, the Court cannatlcale on the record
before it that two prayers referencing Je£ilyist, offered by ministers at a time set
aside for prayer by the Commission, cotsteé an impermissible affiliation of the
government with Christianity.

C.

Hamilton County urges the Court to go further. siggests that its facially

neutral prayer policy has entirely mootedydature possibility of its invocation practice

violating the First Amendment. The Court cannotesy
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The Court is not prepared to hold thdtrough its adoption of the July 3 prayer
policy, the County has permanently insulatexkit from all liability for future violations
of the Establishment Clause. Plaintiffs’ “appdied” challenge to the prayer policy is not
yet ripe. Because there is no meaningful recof the policy’s application, the Court is
unable to gauge the likely success of Pldisitconstitutional claim, and a preliminary
injunction cannot issue. Nevertheless, thiggation is not over, and eventually, a
sufficient record will develop.

The County argues thatMarsh clearly approved legislative prayers that are
explicitly Christian,” suggesting that bsequent conflicting “dicta” should be
disregarded. Put generoustite County’s reading dlarshis strained. First, iMarsh
itself, the Court took pains to note that altigh the prayers at issue were offered “in the
Judeo-Christian tradition,” the chaplainefnoved all references to Christ” after a
legislator complainedMarsh, 463 U.S. at 793 n.14. It also suggested attlgast an
inquiry into the content of legislative prayers mag appropriate when evidence
demonstrates that the prayers advance otigior, disparage another, or proselytize
the audienceld. at 794-95.

Moreover, the County disregards ethSupreme Court's own subsequent
interpretation oMarsh, which it announced idllegheny There, the Court stated that
even the unique history of legislative prayeises not allow them to “have the effect of
affiliating the government with any one speciiith or belief. . .. The legislative prayers
involved in Marsh did not violate this priple because the particular chaplain had
removed all references to ChristAllegheny 492 U.S. at 603. As noted aboweéFN
7, supra), the County is incorrect in characteriziddlegheny'sdiscussion oMarsh as

Justice Blackmun’s “plurality opinion.” In stating that “government may not
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demonstrate a preference for one particular seatreed (including a preference for
Christianity over other religions),” JusécBlackmun did more than merely speak for
himself — he announced the opinion ofetiunited States Supreme Court. Even
assuming the statements are dicta, they plainly-dase Marsh, and they are no less
binding on this CourtSee, e.g., Murray v. 8. Dept of Treasury681F.3d 744, 751 n.5
(6th Cir. 2012) (“Lower courts are obligated follow Supreme Court dicta, particularly
where there is not substantial reason fosrdgarding it, such as age or subsequent
statements undermining its ratiale.”) (Qquotation omitted).

At this stage of the litigation, at leagshe Court is not prepared to accept that,
afterMarsh, a legislative body may uniformly openeeting after meeting with explicitly
Christian prayers without facingpme constitutional scrutiny. At the very leas$tat is
a proposition called into question Byleghenyand explicitly rejected by several courts
of appeal. See, e.g., Alleghenyl92 U.S. at 602-06Galloway, 681 F.3d at 31-32;
Joyner, 653 F.3d at 353-54Hinrichs, 440 F.3d at 398-402.Indeed, in an en banc
opinion, the Sixth Circuit has implied thahe constitutional permissibility of a
legislative prayer may be tied in gao its nonsectarian characteAmericans United
980 F.2d at 1544.

The County argues that the Supreme Court’s holdingLee renders it
constitutionally unable to regulate what peay are offered at itseetings. It further
argues that, in any event, “the impossibilitiydetermining what language is ‘sectarian’
may render the issue nonjusticiable.” (D68. at 3). These issues are not before the
Court at this stage of litigation. Howeveéwo brief observations are warranted. First,
at least one court of appeals has fladyected the County’s argument thaderestricts

its ability to regulate the character of prayerecdd at Commission meetings: “We do
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not readLee as holding that a government cannot require lagwst prayers to be
nonsectarian. Instead,ee established that governmemrinnot compel students to
participate in a religious exercise as part oflaosd program.”Turner, 534 F.3d at 355.
Second, of all the cases to address legigaprayer, Hamilton Qonty has identified
none that raise meaningful questions of non-juahbdity.12

It is not the role of this Court, or afny other court, to craft a constitutionally
acceptable policy concerning legislagivprayer at Hamilton County Commission
meetingst3 SeeU.S. Const. art. Ill, 8 2. That respsibility rests — as it should — solely
with the Commission, which is copmnised of the elected reprastatives of the people of
Hamilton County. There appears to the Qotorbe a continuum of options from which
policymakers may choose when crafting swclpolicy. It includes: (1) permitting no
prayer whatsoever; (2) allowing for only afleetive moment of ¢ence; (3) permitting

ecumenical, nondenominational prayers of the kiodnfd acceptable iMarsh; or (4)

2 The burden of distinguishing between “sectarianfida“non-sectarian” prayers may be less
insurmountable than the County would suggest. M&nwrts to have confronted the issue — including
those cited by the County — have reached a commusoncerning the meaning of such classifications.
See, e.g., Galloway¥81F.3d at 28 (“[T]he distinction betwesectarian and nonsectarian prayers merely
serves as a shorthand, albeit agrdially confusing one, for the prohibition on iggbus advancement or
affiliation outlined inMarshandAllegheny”).

130n this point, the Second Circuit summarized:

It is true that contextual inquiries likéhis one can give only limited guidance to
municipalities that wish to maintain a legislativeayer practice and still comply with the
mandates of the Establishment Clause. As the fanggmdicates, a municipality cannot
— in our judgment — ensure that its prayer practioeplies with the Establishment
Clause simply by stating, expressly, thatdibes not mean to affiliate itself with any
particular faith. Nor can a municipality insulaiteelf from liability by adopting a lottery
to select prayer-givers or by actively pursuing yeragivers of minority faiths whose
members reside within the town. Similariyere is no substantive mixture of prayer
language that will, on its own, necessarilyeaivthe appearance of affiliation. Ultimately,
municipalities must consider their prayeractices in context and as a whole. A
municipality must ask itself whether whatdbes, in context, reasonably can be seen as
endorsing a particular faith or creed ovethers. That is the delicate balancing act
required by the Establishment Clause and its jutisignce.

Galloway, 681 F.3d at 33 (footnotes omitted).
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authorizing some denominational prayer whtlaking care to ensure that its public
recitation does not proselytize listenersyadce one religion or disparage another, or
otherwise affiliate the government with yanspecific faith. No one option is
constitutionally mandated to the exclusion of thkeers.

The Commission has chosen the fourthtltoése four options, and it is entirely
within its rights to do so. However, in so choggift has assumed — on its own behalf
and on behalf of the citizens and taxpayef#iamilton County — the responsibility of
ensuring that its policy is implemented imeanner that respects both the rights of its
citizens and the commands of the First Ameresiin Whether it will actually effect its
policy in such a fashion has yet to be seen.

D.

Having disposed of Plaintiffs Motion foPreliminary Injunction, litigation will
proceed on the merits of PlaintiffSomplaint. Thus, the Court wilDRDER the parties
to appear in chambers for a scheduling conferetcbége conducted at1l:00 a.m. on
October 2, 2012.

The Court recognizes that this Order ntagyimmediately appealable as of right
pursuant to 28 U.S.C. § 1292(a)(1pee, e.g., Freeman v. Helldoerf&08 F.3d 213
(table), 2000 WL 125885 at *1 (6th Cidan. 28, 2000) (“While a party generally can
only appeal a district court order ending the Atiign, [a court of appeals] has
jurisdiction to consider an appeal from tHenial of a preliminary injunction under 28
U.S.C. 8§ 1292(a)(1).”). Should a party elect to eplpthis Order, the scheduling

conference will be canceled.
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(AVA
Accordingly, and for the reasons stated, Plaistifflotion for Preliminary
Injunction (Doc. 16) is hereb ENIED.
The parties ar©ORDERED to appear in chambers for a scheduling conference
at11:00 a.m. onOctober 2, 2012. If a party elects to appeal this Order to thetedi

States Court of Appeals for the Sixthr€iit, that conference will be canceled.

SO ORDERED this 29th day of August, 2012.

/s/ Harry S. Mattice, Jr.
HARRY S. MATTICE, JR.
UNITED STATESDISTRICT JUDGE
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