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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

AT CHATTANOOGA
L.H., a Minor Student, et al. )
Plaintiffs, ; Case No. 1:14-CV-00126
V. ; Judge Curtis Collier
HAMILTON COUNTY DEPARTMENT ; Magistrate Judge Susan Lee
OF EDUCATION,et al, )
Defendants ;

MEMORANDUM

Plaintiffs, L.H., a thirteen-gar-old school boy with DowSyndrome, and his parents,
G.H. and D.H., seek in thisdDrt a review of a determinatidoy a state administrative law judge
(the “ALJ") that the generatducation setting in the public schools of Defendant Hamilton
County Department of Education (“HCDER)as not appropriate for L.H.

After carefully reviewing that determinati and giving it due weight, considering the
additional evidence presented by tharties at the evidentiary hearing before this Court, and
taking into account the applicadew, the Court reaches its iqEndent decision that HCDE'’s
proposed placement at the Red Bank compreherd@velopment classroom (the “CDC”) was
more restrictive than necessary, but that {berraative private placemeirlaintiffs chose—The
Montessori School of Chattanooffd MS”)—is not an appropriateducational environment for
L.H. Accordingly, Plaintiffs are not entitled teimbursement for the cssof educating L.H. at

TMS.
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LEGAL BACKGROUND

As a condition for receiving federal fundsetindividuals with Dsabilities Education
Act (the “IDEA”), 20 U.S.C. 88 140@t seq. requires participating States to provide a “free
appropriate public education” (&APE” in education law parlance) for all children with
disabilities. 20 U.S.C. § 1412(a)(1). It funtheequires States to educate disabled children
alongside nondisabled children “to the maximextent appropriate”—a mandate known as the
“least restrictive environment” (or “LRE”) requirement. § 1412(a)(5). Plaintiffs contend this
latter requirement means L.H. should be eaded in a regular-education classroom at his
neighborhood school—Normal Park Museum Magaehool. Defendant HCDE maintains—
and the ALJ previously determined—that the gaheducation setting vganot appropriate for
L.H. and he needed to spend half of his day receiving academic instruction in the CDC, a self-
contained classroom at Red Bank Elementachool designed for children with intellectual
disabilities. Plaintiffs now seek revieof that determination in this Court.

It is the Court’'s respoitslity to “make an independent decision based on the
preponderance of the evidence,” while givifidue weight” to the ALJ's findings and
conclusions.See Deal v. Hamilton Cty. Bd. of EQuU892 F.3d 840, 849 (6th Cir. 200Ddal I)
(quotation marks omitted). In fulfilling its ngensibility, the Court has very closely examined
the evidence presented before it, as well agwidence received in treministrative hearing.

In deciding issues such as this, theu@ proceeds with caution, mindful it lacks the
“specialized knowledge and experience necessamysive persistent drdifficult questions of
education policy.” Bd. of Educ. of Hendrick Hudson Cer8ch. Dist., Westchester Cty. v.
Rowley 458 U.S. 176, 208 (1982) (quotation markwitted). The Court also recognizes,
however, that while the determination of sensitigsues such as a child’s least-restrictive

environment “imposes a difficult burden on the miistcourt[,] [s]ince Congress has chosen to



impose that burden, [the Court] must[ds] best to fulfill [that] duty.” Roncker ex rel. Roncker

v. Walter 700 F.2d 1058, 1062 (6th Cir. 1983). Ultimgfelhile reasonable minds could differ
with the Court’s conclusion because the evidermesiclered as a whole is extremely close, the
Court ultimately concludes Plaintiffs have tikeir burden to establish by a preponderance of
the evidence that L.H.’s proposed placementhatRed Bank CDC was more restrictive than
necessary, but they have not bsthed that the alternative private placement they chose at TMS
is an appropriate educational environment foH. Thus, Plaintiffs are not entitled to

reimbursement for the costs of educating L.H. at TMS.

.  FACTS

In addition to thoroughly reviewing theeaord of the administrative proceeding, the
Court received additional evidence dgia hearing held on January 11-14, 21, 25, and 26,
2016. At the hearing, theo@rt heard from four witnesses callby Plaintiffs and six witnesses
called by HCDE, and also received a numbedatumentary and video exhibits. From these
sources, the Court makes th#dwing factual findings.

A. General Information about L.H.

L.H. has Down Syndrome and is classifiasl intellectually didaled under the IDEA.
This means his intellectual abilitialls two standard deviatioriselow the average, or in the
bottom 2.2% of the population, and his adaptive biginaor daily-living sklls, are significantly
impaired. As is also common with Down Syaudire, L.H.’s receptive and expressive language
skills are impaired relative to those of typicallgveloping children. Aa result, L.H. qualifies
for special-education services undee IDEA and has received these services since he was three

years old.



L.H. is, by all accounts, a personable, fomihg child. He enjoys playing on his iPad,
listening to music, and interacting with friendg$de is generally respectful and kind, though
sometimes he has difficulty expressing himselagially appropriate ways. L.H. enjoys school
and learning, although he occasionally acts ouéfuses to work, and he often needs motivators
or prompting to help him stay on task. L.d.a visual and kinesthie learner and has a good
short-term memory.

L.H. attended Normal Park in 2009-201(@h@ergarten), 2010-2011 (first grade), 2011—
2012 (repeating first grade), and 2012—-2013 (secoade@yr While at Normal Park, L.H. was
educated pursuant to an indlualized education program (arER”), a planning document with
goals and objectives for the upcoming year fadated based on L.H.'s present levels of
performance. This document was prepaaed updated annually by L.H.’s parents, HCDE
teachers and staff, and other service providées 4EP team”). Through second grade, L.H.’s
IEPs directed he be taughtetmegular curriculum in a retfu-education @ssroom alongside
typically developing peers. The IEPs alsedfied certain speciaducation supports and
services to enable L.H. to access the regulaiatum, such as daily “pull-out time” (one-on-
one instruction with a special-education teaahgtside the regular classroom), “push-in time”
(instruction from a special-edu@an teacher in the regular classroom), occupational therapy,
speech-language therapy, and a full-time aide.

L.H.’s parents are extremely investedhis educational success and have been highly
involved in his education and tipeocess of formulating his IEPs. They strongly made known to
HCDE personnel their desires and wishes for L.lddsication and did not hesitate to point out
perceived deficiencies. Theglso regularly provided HCDEpersonnel with information
regarding Down Syndrome that they thought wloaksist in L.H.’s educational progress and

development. They have worked hard to supplement his education outside the classroom as well



by reading with him and reviewing his homewan a daily basis and by scheduling extensive
extracurricular activities for him. L.H.'s pents have high expectations for him and have
diligently tried to ensure he is challenged taate his full potential. It was their strong and
clearly stated desire that L.HHe educated in the standard leHschool setting and that he be
taught the standard curriculum.

L.H. made some progress academically duriegfitist three years he was at Normal Park
(kindergarten through first grade), though he did not keep pace with his age-level peers. By the
end of first grade, L.H. haddened some basic math conceptsch as using manipulatives to
add and subtract numbers to twenty, tellingetitm the hour and half-hour, and skip-counting by
two, five, and ten for four or fiveteps, but overalhe was functioning & kindergarten level.
L.H.’s independent writing abilt was also at or below a kinggrten level, although he was
able to write up to two or three sentences at a time. lartdwee of reading, however, L.H. was
relatively advanced. Both his year-end repartd and his results on the Woodcock Johnson, an
academic assessment given in March 2012, showdsereading at a uhto-late first-grade
level, or nearly on par with his normally developirgrade-level peers, although his
comprehension level was further behind.

B. The 2012-2013 IEP

In May 2012, L.H.’s IEP team met to dewplhis second-grade IEP. At the meeting,
HCDE staff members queried whet, given the gap between L'$1abilities and second-grade
expectations, the team should consider placihty Eomewhere other than the general-education
environment. L.H.'s parents strongly disagreeth this thinking ad vocally and vigorously
insisted that L.H. remain in the regular-ediaratclassroom. Acquiescing to L.H.’s parents’
insistence, the final IEP recommended L.H. toare to be educateth a regular-education

classroom, with the aid of various spe@dlcation supports and services.



While L.H.’s placement remained unchanged, the goals and objectives set forth in the
IEP did not. At L.H.’s parents’ demandsethducational goals in L.H.’s 2012—-2013 IEP were
tied closely to regular second-geacurricular goals. Given L.H.jsrevious performance and the
professional opinions of his teacharwd the staff, these goals wergealistic. They represented
a significant step up from the goals contaimed..H.’s 2011-2012 IEP, both in number and in
difficulty. To appreciate the difference, compé#ne goals and objectives from the two IEPs in

the areas of language and reading (formatting has been changed for clarity):



2011-2012 IEP
Langunage/Reading Goals and Objectives

2012-2013 IEP
Langunage/Reading Goals and Objectives

* Goal: L H. will improve his ability to use and understand language for
success in classroom.
- Answer WHICH questions when provided with 2 choices (e.g.. "Do
vou want to play basketball or go swimming?")
- Answer WHY questions regarding specific choice made (e.g., "Why
did you chose basketball instead of swimming?")
+ Goal: L H. will employ a variety of strategies to decode words and
expand vocabulary.
- Be secure in 75% of the reading strategies at each level before
progressing to the next reading level
- Make some appropriate conclusions from text and conversations
- Follow simple directions in short informational text (e.g.. assignment
directions)

* Goal: L H. will develop critical speaking skills essential for effective
communication.
- Answer wh- questions involving temporal and spatial concepts from a
context
- Make inferences and draw appropriate conclusions from social
situations and stories read to him
- Utilize strategies to initiate conversation acceptably (role-play and
visuals)
- Utilize strategies to decrease rate of speech in conversation (role play
and visuals)
- Be able to identify the most important word in a single step direction
- Complete if'then statements to develop knowledge of cause and effect
and improve ability to answer WHY questions
* Goal: L H. will employ a variety of strategies to decode words and
expand vocabulary.
- Build vocabulary by reading to level L by the end of 2nd grade,
- Identify compound words and positional words in text
- Provide synonyms and antonyms for given words
* Goal: L H. will demonstrate control of Standard English usage,
mechanics, spelling, and sentence structure.
- Identify and use adjectives (i.e., descriptive, comparative, superlative),
nouns (i.e., common and proper, singular and plural, possessive),
pronouns (i_e., substitution for nouns), and verbs (e, past and present
tense, action and linking, regular and irregular, subject-verb agreement)
correctly
- Use capital letters in the first word of a sentence (i.e_, first and last
names, Profouns, Proper nouns)
- Identify and use correct punctuation at the end of declarative,
exclamatory, and interrogative sentences
- When given a list of words, combine two words to form contractions
using apostrophes
* Goal: L H. will develop and maintain phonemic awareness.
- Change the letters of a given word to create new words (e.g., pan to
nap, ten to net)
- Use sound stretching of one syllable words to identify each phoneme
- Use sound blending of each separately spoken phoneme to make
meaningful words
- Segment one-syllable words into individual sounds and blend the
sounds into whole words
- Identify and produce rhyming words
- Recognize words that have the same beginning, middle, and ending
sounds
- Understand words are made up of one or more syllables (e.g .
students clap syllables. move objects. etc. in words.)
- Add, delete, and change targeted sounds to change words (e.g., bed
to bad, hat to bat)
* Goal: L H. will develop critical listening skills essential for
comprehension, problem solving and task completion.
- Listen attentively to speaker for specific information by sitting for 15
minutes and answering up to 3 questions regarding situation




(SeeDue Process (“DP”) Ex. 6, 2011-2012 1B8445-446; Pl.’s Ex. 1-2, 2012-2013 IEP at 5,
8-10% Notwithstanding these changes which ipowated L.H.’s parents’ demands, all of the
members of the IEP team—including L.H.’s parents and eight HCDE teachers and staff
members—agreed the goals and objectiveined in the 2012-2013 HEwere appropriate
based on L.H.'s present levels of academic performan8eeR|.’s Ex. 1-2 at 22 (signature
page); DP Ex. 6, Notes of May 10, 2012 IEP Meeting 00371.)

C. Second Grade at Normal Park

As could be expected, L.H. struggled to nteese goals. From the very beginning of the
school year, his classroom teacher, Ms. Stefeiggs, and his special-education teacher, Ms.
Lisa Hope, were concerned he lacked the presdquskills to be able to perform at a second-
grade level. Both teachers, though relatively inexperieheeatked hard to try to bring L.H. up
to speed. Ms. Higgs gave L.H. intensive, onesar-reading instruction for thirty minutes every
day. Ms. Hope followed this up with an hour of daily pull-out time, during which she would
review his reading and math leasdor the day, along with daifyush-in time, during which she
would visit L.H. in the regulardrcation classroom to monitorshbehavior and prompt him to
complete his work. Both teachers used creative, individualized teaching strategies, such as
songs, video modeling (recording a video of L.Hfg@ening a task well, tbn showing it to him
as motivation), a token-based reward systemali schedules and cues, manipulatives, and a
variety of instructional fonats (oral, visual, kindsetic, etc.).Ms. Hope also @nsulted with Ms.

Jeanne Manley, an experienced special-athrcaeacher designated by HCDE to provide

! The pages in this exhibit are out of ord@he citation refers to the document’s original
printed pagination.

2 Ms. Higgs was in her second year of urstssi teaching; Ms. Hope had six years of
teaching experience but had never worked wittudent with an intellectual disability.
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training and support to other teachers within dinsrict, on a number of occasions regarding
different teaching strategies to try with L.H.

Despite their efforts, L.H. did not progress fast or as far as they had hoped. While
L.H.’s first quarter IEP progress report indicatedwas on track to meet all his goals by the end
of the year, review of L.H.’progress on the objectivesderlying the goaleeveals a number of
objectives toward which his teachers indicatkedwas making very ligl progress, either for
insufficient time or because he lacked prerequisite skillSeeDP Ex. 3, 2012-2013 First
Quarter IEP Progress Report.) L.H. had diffi@d with one-to-one maber correspondence in
math (the idea that the number “3” means thihéegs), and could not remember basic addition
and subtraction facts. He cdutead on a mid-first-grade levddut he could not answer basic
comprehension questions about what he had¢ast. He was very dependent on adult prompts,
or “scaffolding,” to complete assignmentsie had trouble coming up with and writing more
than a sentence or two withoubprpting or being permitted to copy pre-written sentences. His
first-quarter report card statdds progress in reading was te “basic” level, and he was
“below basic” in the areas of speaking and histg, language, math, science, social studies, and
conduct. $eeDP EX. 6, First Quarter Progress Report 00131.)

On that last point, L.H.’s teachers noticed hehavior was partically disruptive during
the first quarter of second gradéle would invade his classreat personal space, disobey his
teachers’ directions, and frequently “shut down” or refuse to work. His first-quarter IEP
progress report relayed “[h]isehaviors have frequently impetidis learningas well as the
learning of the students around him,” and he edet “continue to work on respecting the
personal space and possessions of others.” (DR Ex 3.) His reportard similarly noted

several subjects in whidhis “[b]ehavior interferesvith his work.” (DP Ex. 6 at 00131.) These



behaviors continued to occur even after NHope implemented sevéraf the strategies
suggested in the behavioral intertien plan contained in L.H.’s IEP.

Surmising these behavioral issues were dufeusdration with thedifficulty of the work,
Ms. Hope modified L.H.’s lessons until she waaching him at a kindergarten level, with the
exception of reading, where he cdwbork at a first-grade levél.Ms. Hope explained she was
able to do this because Normal Park uses adisppproach” to curriculum, teaching students the
same skills at increasing levels of difficulty at different grade levels. Thus, when L.H. “shut
down,” she was able to drop down and teach hinséimee general skill set but at a less intensive
level. (DP Tr. at 209.) Hisachers also attempted to minimdistraction in the classroom by
seating him toward the back of the room, awayrftables with containers of distracting work
materials and the traffic dhe other students.

After these adjustments, particularly thveork-level modification, L.H.'s behavior
improved noticeably. Ms. Hope recounted the pdegenof time he was abte work with five
or fewer adult prompts went from thirty-three gamt to ninety-five percénthe amount of time
he successfully completed individually assisted work went from thirty-four percent to ninety-
four percent, and the percentage of time he demonstrated respect for others’ personal space went
from thirty-six percent to eighty-six percentld.(at 210.) His second-quarter IEP progress
report reflected these changes, noting his “bemawas been much impved over the past nine

weeks!” GeeDP Ex. 4, 2012—-2013 First Quarter IEP Progress Report)at 3.

% Ms. Hope made this changa the basis of several provis®im L.H.’s IEP specifically
permitting his teachers to modify assignmentseet his present levels of performance and to
address the goals and objectivestained in the IEP.SeeDP Tr. 97-101; Pl.’s Ex. 1-2 at 13—
14.)

* Several pages are missing from this progressrteso the citation refers to the internal
pagination.
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While L.H. made strides in his behaviorrohg the second quartehis progress toward
the second-grade goals in his IEP remained péts. second-quarter IEprogress report listed
three goals—in writing, readingnd math—for which his teaclseno longer anticipated meeting
the goal by the end of the yeaid.(at 5 (goal 5), 10 (goal 113eeDP Ex. 6, 2012-2013 Q3 IEP
Progress Report 00318 (goal 4 for the second regpperiod)). Additionally, L.H.’s progress
on every single one of his academic objectivess characterized as “very little” due to
insufficient time or a lack of prerequisite skillsSeeDP Ex. 4 at 5-11.) L.H.’s teachers also
noted in several places they had modified theericulum to meet L.Hs present levels of
performance. I{. at 7, 9.) To L.H.’s teachers, it waat that until L.H. mastered certain basic
skills, such as one-to-one number corresporgleplconemics, and analytical thinking—he was
not going to be able to meet the second-grstdndards outlined in his IEP goal§e€¢DP Ex.

16, Higgs Aff. § 23; DP Tr. 433.)

D. The 2013-2014 IEP

Shortly after receiving the second-quarteP Igrogress report, L.K. parents requested
an IEP meeting. At the meeting, held Febyud, 2013, HCDE staff mmbers explained L.H.
was working far below grade-levekpectations. Ms. Jill Levingrincipal of Normal Park, told
the parents that although L.H. had benefitteam being in a regulaeducation setting in
kindergarten and first grade, he had now “hit a waltid was no longer progressing. For these
reasons, HCDE staff felt the time had comednsider other placement options. L.H.’s parents
expressed strong opposition to the idea of pfcl.H. in a dedicated special-education

classroom. They specifically objected to the latknteraction with typtally developing peers,

® Plaintiffs argue that by using the phrase ‘itvall’ Ms. Levine and others at Normal
Park had reached a conclusion that L.Hd h@ached his maximum academic achievement and
additional educational endeavors would be to nalavThis is an erroneous interpretation of
what Ms. Levine said and her intent. The Couwstrejects any notion that Ms. Levine or any of
the other HCDE personnel or staff had reachett@sion that educating L.H. in the regular-
education setting would be futile.
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the absence of a normal academic curriculum or standards, and separating L.H. from his
established friends—necessary if L.H. were toplaeed in a CDC, since Normal Park did not
have one. After a period of contentious discussion, the parents abruptly left the meeting.

Over the course of the nefaur months, the two sides teenched. Four lengthy and
heated IEP planning meetingsneéeld, at which the parententested HCDE’s assessment of
L.H.’s present levels of performance, quastid the qualifications of L.H.'s teachers, and
presented evidence regarding the benefits ohstr@aming and the downsides of placement in
the CDC. HCDE, in turn, reemphasized L.H®or academic performance and the necessity of
a CDC placement. Unfortunately, it appeamnfra review of the IEP meeting notes and
intervening email communications that thdatenship between thgarties became quite
strained.

On May 6, 2013, over the parents’ objectiongi.’s 2013-2014 IEP was finalized. The
academic goals in this IEP were not tied twddgrade regular-education standards, but were
derived strictly from L.H.’s present levels performance. Furthermore, because HCDE had
concluded L.H. needed more extensive suppibds could be provideth a regular-education
classroom at Normal Park, the IEP team deiteech L.H. would need to receive his academic
instruction in a CDC at Red Bank Elementary.

Specifically, the proposed IEP provided L.Would receive ninety minutes of reading
instruction, ninety minutesf math instruction, and thirty minutes of pre-vocational instruction, a
total of three and a halffours per day, in a spekeducation classroom.SgePl.’s Ex. 57, 2013—
2014 IEP at 25.) The proposed IEP further pregid.H. would participate with non-disabled

peers for lunch and related arts—things likesiouart, and physical education—during which
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time he would also receive additional thirty minutes of soci@motional special education via
inclusion, or push-in instructich.(Id. at 24—25.)

The proposed IEP also indicated L.H. woldd educated pursuant to an alternative
curriculum. Gee id.at 9-13.) This alternative curricmiuwould have consisted of a program
called the Unique Learning System (the “ULS3n online special-education software program
designed to teach reading and math within theéwaork of monthly science and social studies
units, supplemented as necessary by momsied reading and math lessons. The ULS
curriculum is not tied specifically to Tennessee general-education stantatdit is aligned

with Common CORE standards.

® The Court questions HCDE’s contiem that because the 2013-2014 IEP does not
specifically state L.H. would rece# instruction in science and social studies in the special-
education environment, he would necessarilyehheen taught these classes in the general-
education setting with regularigeveloping peers. This cemtion is belied by the proposed
IEP’s statement, under the section headed “[e]rfla¢ extent, if any, in which the student will
not participate withnon-disabled peers in ... the reguklass” that L.H. would “receive
academic and pre-vocational instruction in the Spdtilucation setting,” but would “participate
in related arts classes withshnon-disabled peers.” (Pl.Bx. 57 at 26.) The most natural
reading of this statement is the two categories of instruction were intended to be mutually
exclusive; that is, L.H. would receive all bfis academic and pre-vocational instruction—
including science and social stadi—in the CDC, and he would attkall related arts classes in
the regular-education setting.

This understanding is corroborated by the cdtme of the CDC curriculum, which, as
noted below, uses science and social studiggelasles to teach math and reading. Ms. Willeata
Kendrick, HCDE'’s special-education supervisor, ifiled this point in her testimony at the due-
process hearing. She explainedttinder the proposed IEP, L.Would have received the bulk
of his instruction in science astcial studies in the CDC as paftthe Unique Learning System
curriculum. He would have received additiommatruction in the regakr-education science and
social studies classes only when there were “hands-on activities” such as experiments in which
he could participate. SeeDP Tr. 489.) The Court finds thexplanation to be more plausible
than the explanation given by Ms. Margasbernathy, HCDE’s director of exceptional
education: that L.H. would have fully participdtin regular-educationisnice and social studies
classes in addition to the science- andial-studies-based CDC curriculum.

The Court does understand that things ongtaund are often different than what is
described in plans or even ditwes. So it is possible HCDE intended to provide instruction in
these subjects as they contend. Howgethe plan itself does not state this.

13



The CDC itself is small and fairly self-contad: at the time, the CDC at Red Bank had
two teachers and nine students. Although sttedén the CDC have some opportunities to
participate with non-disabled psean lunch and related arts, exysefrom both sides agreed that,
practically speaking, there is little interactibetween the two groups of students. While in
music or at lunch, CDC students and interact almost exclusiyelith each other. Also, while
nearly all of the students in the CDC wererba¢ to some degree or another, and most
demonstrated an ability to work with fewer adult prompts than L.H. had been requiring, none
appeared to be as advanced as L.H. in nggaoli in their desire arbility to socialize.

E. The Montessori School of Chattanooga

L.H.’s parents rejected the IEP proposed by HCDE. Instead, when the 2013-2014 school
year began, they enrolled L.H. at TMS, wherehhs been for the past three years. TMS is a
private school that operates pursuant toNMuntessori Method, an opeended, child-directed
theory of education, in contrast to the mdraditional, highly structured, teacher-directed
approach used by most schools. The TMS aultrio, called Albanesi, ialigned with Common
CORE standards and covers language and naathwell as a variety ofo-called “cultural”
subjects, such as botany, zoology, Spanish, agokind history. Classoms at TMS are multi-
grade, and students proceed through the cuuarcuwdt their own pace. Every two weeks, the
teacher prepares an individualized lesson fdareach student, and each day, the student picks
the order in which he or she vks on those lessons. At the eoidthe two weeks, the teacher
prepares a new lesson plarséd on the student’s progress.

Some aspects of the Montessori curriculum appear to be a good fit for L.H. For instance,
instruction at TMS is highly diffentiated. Each student isught at his own level in each
subject. Also, the use of mauiatives to teach abstracbrcepts features highly in the

curriculum, which plays to L.H.’s learning styl Other aspects of the curriculum, however,
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appear a less-than-ideal fit fiorH. Montessori’s child-direted learning philosophy presupposes
a certain amount of independenceé aelf-motivation on the part dfie child, and these are areas
of particular weakness for L.H. The Court heard no evidence that TMS itself or the teachers at
TMS had any experience in instting intellectually disabled gtlents or students with Down
Syndrome. Also, TMS does not have a systenggtjgroach to teaching students with special
needs or language impairment, nor are anyetehchers at TMS trained in special education.

L.H.’s class sizes at TMS have ranged from seventeen to eighteen students. In addition
to the classroom teacher, L.H. has had a full-@ae to help him with his work and keep him
on task’ L.H.’s parents are responsible for théess compensation, although she is technically
employed by TMS. L.H. reportedly gets ajomvell with his classmates, all of whom are
typically developing peers. L.Hontinues to have some issuespecting others’ personal space
and behaving in socially inappnagte ways when he gets excitdnit he is generally friendly,
respectful, and well-behaved.

F. Progress at The Montessori School

The parties offer differing assessments ofl.Is academic progress while at TMS.
According to TMS testing and progress reports].lhas made steady progress. At the time of
the administrative hearindn the first semester of third agle, TMS considered L.H. to be
working on a first-grade level in math, a baging second-grade level language, and a third-
grade level in his cultural subjectsSeeDP Tr. 628—629.) By the end of fourth grade, L.H.'s
report card indicated he hadogressed to working on second-grade geometry (shape names) and
third-grade language skills. L.H.’s fourth-graggort card omits any reference to L.H.’s grade
level for general math. Instead, it providesyomhrrative information regarding L.H.’s progress

in math, such as noting he was working on fractiteerning to read lasgnumbers, learning the

" L.H.’s mother testified that in fifth gradéhe aide was only with L.H. for half days, as
they are working to reduce his dependence on the aide.
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concept of *“carrying,” and working on skimanting; “numbers about [sic] 3" were
“challenging” for him; he needed frequent review of measurement concepts; and his progress
was being hindered by deficienciashis skip-counting skills. JeePl.’s Ex. 11 at 5.)

L.H.'s fourth-grade standardized tegji scores provide the most dramatic—and
enigmatic—evidence of L.H.’s academic improvemanhiTMS. According to the results of a
standardized test administenedthe spring of 2015, known #se ERB Comprehensive Testing
Program, among all fourth-graders in the omtiL.H.’s performance ranged from the 39th
percentile for verbal reasoning to the 66th percentile for reading comprehension. (Pl.’s Ex. 12,
4th Grade ERB Test Scores 1.) His scores in mathematics, vocabulary, quantitative reasoning,
and writing fell within this range.Id.) Curiously, these results reced the barest of mentions
during the evidentiary hearing. The Court alswls it significant thatPlaintiffs provided no
indication of the extent of supports, moditioas, or accommodations L.H. received during the
administration of the test.

HCDE conducted several assessments of HiHing the fall of 2015 and obtained very
different results. HCDE’s math coach, M3amelie Johns, assessed L.H.'s mastery of
mathematics via a computerized math assessicadled the i-Ready Diagnostic Assessment.

Ms. Johns also assessed L.H.’s abilities ingshim questions following completion of the
computerized test. Based on the results oftélsé and her interactiowith L.H., Ms. Johns
opined that overall, L.H. was performing on a kirgdgeten level. Ms.ahns noted L.H. could
perform a few skills she would classify as secomd third-grade skills, but in her opinion, he

had not internalized some fairly basic mathematical concepts and skills, such as one-to-one
number correspondence and the abtlb consistently process numbers larger than ten.

HCDE's reading coach, Ms. Debbie Rosenadministered a Fountas & Pinnell reading

assessment, characterized as the “gold standardading assessments. L.H. began by reading
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through a series of wollists of increasing difficulty, designed to approximate the grade level at
which he is able to processxte L.H. read through the thirgrade word list, but could not
complete the fourth-grade list. Based on theltesd the word-list testMs. Rosenow gave L.H.

a beginning-third-grade-level book tead. Fountas & Pinnell directhat if a childs unable to
read a book with at least 95% accuracy, it may indicate the text is too hard for the child. L.H.
was able to read the book, but at a fluency radeitaalf that of a normahird-grader, and not at
the recommended 95% accuracy level. When daskeestions about the text, L.H. had great
difficulty recounting any information from the textMs. Rosenow concluded from this that the
book was too hard for L.H., and dropped dowratbeginning-to-mid-second-grade text. L.H.
read this book with 99% accuracy and was ablenswer some literal questions about the text,
though he could not answer questioaguiring inference-drawing.

Ms. Rosenow testified reading ability hinges ainleast two types gfrocessing: visual
processing, or the ability to seand decode a word, and me@nprocessing, or the ability to
understand the meaning of the words beingoded. The most accurate assessment of an
individual's reading level is wére the individual's visual pressing and meaning processing are
equally taxed. Based on her assessment, L.Funistionally able to decode words at a third-
grade level, but the level at which his abilitydomprehend matches his ability to decode is a
mid-second-grade level. Ms. Rosenow recommended instructing L.H. primarily at this level for
now, while occasionally providing a more rigorous text to allow him to practice decoding
strategies and lid vocabulary.

L.H.’s results on the Fountas & Pinnellsassment conducted by HCDE in the fall of
2015 were largely consistent wiktis results on a seried reading assessments administered at
Plaintiffs’ behest during the summer of 2015aaliteracy clinic for Down Syndrome children

operated by the University of Saint Joseph in Connecticut. These assessments were overseen by
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Plaintiff's expert, Dr. Kathleen Whitbread. H.'s results on the CORE Vocabulary Screening
indicated his vocabulary knowledge was strahgpugh the second-grade level, but he may
experience difficulties comprehenditext at or beyond the third-grade level. Similarly, L.H.’s
results on the San Diego Quick Assessment efdihg Ability reflected an ability to read
independently at a second-grade level, but frtistraat the third-grade level. The only result
that was somewhat out of line with Ms. Rosetsavaluation was L.H.’s score on the CORE
Reading Maze Assessment, a test of reading cdrapsson. His results on this test showed him
to be comprehending at a third-grade lewdihough Ms. Rosenow testified these results are
perhaps more reflective of his sentence-byessre comprehension, rather than an accurate
gauge of his understanding of the passage as a whole.

The Connecticut assessment also provided data on L.H.’s component skills in the areas of
phonological segmentation and phonics. No gradd-&stanates were given, but L.H. appeared
to have difficulty segmenting words into individual phonemes and difficulty decoding non-
words, as well as deficiencigsseveral fundamental phonics skillMs. Rosenouestified these
results were consistent with what she obs#mtering the Fountas & Pinnell assessment. She
opined L.H. may be relying on his visual memory to recall words, réttheractually decoding
the phonetic structure of the word, and helljkneeds additional instruction in phonics.

Overall, the Court does not find the partiassessments of L.H.'s progress and present
levels of performance at TMS to be incongiste Apart from the TMS standardized testing
results, which the Court discounts for the orssmentioned above, the evidence supports a
finding that L.H.’s overall math skills are at appimately a first-grade level, with a few skills
above and a few skills below that level; L.H.’s apiio decode words is largely at a third-grade
level, although certain basic phosiand phonological di§ are significantly more impaired; and

his reading comprehension isaat early-second-grade level.
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G. The Court’'s Overall Assessment of the Testimony

This is not a case where parents were rmoméd with uncaring and heartless bureaucrats
unconcerned about the progress ant-lbaing of L.H. If that werdhe case, it would not be as
difficult as this case has turnedt to be. Contrarjo the suggestion by Plaintiffs that there was
an effort to remove L.H. from Normal Parkdaeise of concerns hisstescores would depress
Normal Park’s overall test sas, the Court finds that at dlmes the staff and personnel at
Normal Park were operating with a sincere apdrtfelt desire to do what was in L.H.’s best
interest. No one could observe the testimony given before the Court and not conclude that both
the parents and the staff and personnel at Normkld@ae a great deal abdutH. This fact was
palpably demonstrated during the testimony ofdiéd’s mother, D.H., and the testimony of Jill
Levine, the principal of Normal Park. Botif their testimonies were moving, sincere, and
obviously motivated by what each believed to the best interest of L.H. Both became
emotional while on the witnessasid, and the Court could see &ar their eyes. This genuine
concern was also demonstrated by theragtedff and personnel of Normal Park.

The parties reach diametrically different conans as to what is in L.H.’s best interest,
but the Court attributes that to their perspexgjvthe difference in their experience in early-
childhood education, and tlieegree of objectivity and realism eagotings to the issue. D.H.’s
perspective leads her to conclude it is in L.Hé&st educational and life interests to attend a
school where he is taught on the same levehiassame-age peers and remain in a regular-
education class. Moreover, D.H. strongly desires L.H. to remain in regular-education classes at
Normal Park. Principal Levine’s perspective lehds to conclude L.H. will not be able to keep
pace with his same-age peers and would fall farther and farther behind while in the regular-
education classroom at Normal Park. She eated Normal Park has made its best efforts and

has not been able to provide L.H. with thducational benefit angrogress he deserves.
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Accordingly, she concludes L.H.’s best educatiaral life interests would not be furthered at

Normal Park but rather would be betieet in another educational setting.

.  STANDARD OF REVIEW

Under the IDEA, any party aggrieved byethindings and decision made by the state
agency regarding a due-process complaint may ieéw in federal district court. 20 U.S.C.
8 1415(i)(2)(A). The district court “shall receithe records of the administrative proceedings;
... shall hear additional evidence at the regoés party; and . .basing its decision on the
preponderance of the evidence, shall grant suiEf es the court determas is appropriate.’ld.

8§ 1415(i)(2)(C).

From this mandate, the Supreme Court hasligid what has been termed a “modifiel
novd standard of review: a reviemg court “should make an indendent decision based on the
preponderance of the evidence, higo should give ‘due weighto the determinations made
during the state administrative proces$dcLaughlin v. Holt Pub. Sch. Bd. of Edud20 F.3d
663, 669 (6th Cir. 2003) (quotingowley 458 U.S. at 206). Thisastdard requires reviewing
courts to strike a balancetheen deference and policy-makin@hey may not “simply adopt
the state administrative findings without adeépendent re-examination of the evidence” on the
one hand, nor may they “substitute their own notiminsound educational policy for those of the
school authorities which thewview” on the other.Knable ex rel. Knable. Bexley City Sch.
Dist., 238 F.3d 755, 764 (6th Cir. 2001) (citations omitted).

The amount of weight due to administratifredings varies basedn several factors,
including “whether the finding is based on ediaaal expertise,” which the administrative fact-
finder is presumed to havéicLaughlin 320 F.3d at 669, and @ghextent to which the

administrative findings are supported or comérted by the new evidence received by the
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reviewing court,Deal v. Hamilton Cty. Dep’'t of Educ258 F. App’x 863, 865 (6th Cir. 2008)

(Deal 11).

IV.  ANALYSIS

Judicial review in suits under the IDEAas both a procedalr component and a
substantive componentGibson v. Forest Hills Local Sch. Dist. Bd. of ENo. 14-3575, 2016
WL 3771843, at *8 (6th Cir. July 15, 2016). First, the court looks at whether the school district
complied with the procedural requirementstioé IDEA in developing the child’s IEPId.

(citing Deal I, 392 F.3d at 853). If these procedural requirements are met, the court must then
determine whether the resulting IEP compliethythe IDEA’s substantive requirementSee id.

For a plaintiff to prevail, he must establisi a preponderance of the evidence the proposed IEP
was not appropriate under one or both of these standiards.

When parents decide to place their child iivgte education, they may obtain retroactive
reimbursement from the school district if ¢ghe school district’s proposed placement violated
the IDEA and (2) the private plapent was proper under the IDEMAeal |, 392 F.3d at 855.

“A private placement is proper under the IDEAthe education provided in the private
placement is reasonably calculated to enaldettid to receive educational benefitsd.

Here, Plaintiffs do not seriolysdispute HCDE’s compliance with the IDEA’s procedural
requirementd. Thus, the Court will proceed to ex@ma whether L.H.'s proposed IEP complies

with the IDEA’s subtantive requirements.

® The possible exception is Plaintiffs’ contention that HCDE committed a procedural
violation when Ms. Hope altered L.H.’s 2012-201P 16 begin teaching L.H. at a kindergarten
level without calling an IEP meetin The Court finds no merit to this argument. L.H.’s IEP
explicitly provided that his teachers could modify his assignmeniseet his present levels of
performance. SeePl.’s Ex. 1-2 at 13-15.) The Court agrekat at some point, continuing to
focus on a child’s present levai$ performance to the exclusiaf his or her IEP goals when it
is clear that doing so wiltause the child to fail to medtase goals, without calling for an IEP
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A. Relevant Substantive Requirement under the IDEA

To begin, the Court must resolve a digpatoout which of the IDEA’s substantive
requirements is at issue. The IDEA includes astiéwo substantive requirements. First, the IEP
must be “reasonably calculated to enabé&child to receive educational benefitdbwley 458
U.S. at 206. The Sixth Circuita@rt of Appeals has intpreted this rquirement to mean the IEP
must be reasonably calculated to “confem@aningfuleducational benefigauged in relation to
the potential of the child at issueDeal |, 392 F.3d at 862 (emphasisdad). Second, the IDEA
contains a “requirement that handicappeddcbn be educated alongside non-handicapped
children to the maximum extent appropriate’esi. in the least restrictive environment.
McLaughlin 320 F.3d at 673 (quotirlgonckey 700 F.2d at 1062).

As a technical matter, the least-resivietenvironment mandate is probably best
conceived as a subcategory of RRewleyDeal FAPE analysis, but evaluated using the LRE-
specific test set forth by thex3n Circuit Court of Appeals iflRoncker See A.S. ex rel. S. v.
Norwalk Bd. of Educ.183 F. Supp. 2d 534, 540 (D. Conn. 2002) (observing that wRdeviey
demarcates an outer limit tbe IDEA’s LRE preferenceRowleydoes not provide guidance for

determining whether, in a specific case, the IDEA’s LRE requirement has been met,” and citing

meeting to discuss adjusting theP goals, violates the IDEA. @&n that L.H.’s IEP explicitly
contemplated modifying his assignments to neepresent levels of performance, however, the
Court concludes that it wagasonable to afford Ms. Hope some amount of time to see if
reducing the difficulty of L.H.’s instructional vel would allow him to build the prerequisite
skills to get back on track withis IEP goals, before calling 48P meeting to discuss changing
those goals.

Here, Ms. Hope attempted the curriculum madifion for at most nine weeks before an
IEP meeting was requested. The Court does nothiisdo be an unreasonable amount of time.
Moreover, even if this delay did amount to a procedural violation, the Court does not find it to
have resulted in substantive harm to L.Bee Deal || 392 F.3d at 854 (“Only if a procedural
violation has resulted in substaat harm, and thus constitutes andé of a FAPE, may relief be
granted.”). For these reasons, the Court @ENY Plaintiffs’ motion for judgment as to this
this claim.
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various circuit cases, includinRoncker that “set forth tests to be used in specific cases
implicating the IDEA’s LRE requirement”). In loér words, placement in the least restrictive

environment is not the goal iand of itself, but is desirabdlas a means of advancing the

education of the child in question.

HCDE contends the issue is whether the 2013-14 IEP would have provided L.H. with a
meaningful educational benefit,cthus the Court should applyetlirAPE analysis articulated in
the RowleyDeal line of cases. Jee, e.g.Doc. 169 at 45.) Plaintiffs assert this case is about
whether the 2013-2014 IEP proposed to educate ibh.His least restrictive environment, and
thus the Court should apply the specialized LRE analysis set foRbrnoker (See, e.g.Doc.

170 at 3.)

The Court will adopt Plaintiffs’ position. HCDE'’s position is based entirely on the Sixth
Circuit Court of Appeals’s decision McLaughlinv. Holt Public Schools Board of Education
The contested IEP iMcLaughlin provided the child would be ompletely mainstreamed with
regularly developing peers durirthe entirety of the half-dakindergarten class and would
receive additional instruction in a separate special-education classroom the remaining half of the
day. 320 F.3d at 667-68. The paseahallenged the IEP based their desire tchave their
child mainstreamed at her neighborhood schenudl receive the additional instruction in a
resource room there, rather than mainstragnthe child at a differe school and receiving
additional instruction in a speciadid classroom at that schoatl. at 668. The Court of Appeals
characterized the dispute as one regardindoitetion, rather than thextent of mainstreaming,
and held that because the child was alrebding mainstreamed to the maximum extent
possible—the entire half-day kindergarten slashe least restrictive environment was not
implicated. Id. at 671-72. As a result, theo@t of Appeals determineRonckeis least-

restrictive-environment analysis was inapplicabité.
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The present case is readily distinguishable fidobaughlin Here, as Plaintiffs argue,
the extent of mainstreaming the central issue in dispute. The 2013-2014 IEP did not propose
to fully mainstream L.H.; rather, the proposed IEP would have had L.H. receive all or
substantially all of his academic and pre-vocationstruction in the CDC. This would have
constituted a significant chang®iin the previous school years,which L.H. was mainstreamed
in the regular-education classroom with a bgeriod of daily pull-out instruction. Qompare
Pl.’s Ex. 57, 2013-2014 IEP at 26th Pl.’s Ex. 1-2, 2012-2013 at 21Accordingly, the Court
will follow the least-restrictive-environmeanalysis laid out by the Sixth Circuit Roncker

B. Roncker’s Least-Restrictive-Environment Analysis

In Ronckey the Court of Appeals, noting the “yestrong congressional preference” in
favor of mainstreaming, concluded “the propequiry is whether a proposed placement is
appropriate under the [IDEA].” 700 F.2d at 1063. “[W]here segregated environment is
considered superior, the court should determihether the services which make that placement
superior could feasibly be providén a non-segregated setting.tHéy can, the placement in the
segregated [setting] would be inappropriate under the Adt.”

The Ronckercourt identified three categoriesdlfildren for whom mainstreaming would
not be appropriate: (1) wherde child would not receive &enefit from mainstreaming;
(2) where any marginal benefits of mainstreagmivould be far outweiglieby the benefits of a
separate setting that could not feasibly be gediin a non-segregated setting; or (3) where the
child would be a disruptive forda the non-segregated settinfyl.; accordDoe v. Bd. of Educ.
of Tullahoma City Sch9 F.3d 455, 460 (6th Cir. 1993But see McLaughlin320 F.3d at 673
n.4 (recounting, in dicta, a modified list, denomathts factors, not categories). In analyzing
whether mainstreaming is appropriate for ad;hdourts are to congd not only the child’s

educational needs, but also hisher physical and emotional needd.
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Hence, the Court must determine whether Lfalls into any of the three categories of
children for whom mainstreaming is not appraf@. If he does not, the proposed CDC
placement in the 2013—-2014 IEP violates the IBHAast-restrictive-environment mandate.

1. Could L.H. receive a benefit from mainstreaming?

The Court finds Plaintiffs have establishe¢#iLcould receive a benefit from inclusion in
the general-education environment. Thisding is supported by ample evidence, including
expert testimony regarding theradits students with Down Syndrome typically realize from
mainstreaming and testimony regarding L.H.’s actual progress during the years he was
mainstreamed at Normal Park. The evideR¢DE musters in oppd#n, while not without
weight, is ultimately unpersuasive: it does pobve L.H. could not receive a benefit from
inclusion, only that L.H. could not achievesudts commensurate withose achieved by his non-
disabled peers. Because this is not thedsted by which progress is measured under the IDEA,
the Court concludes L.H. does not fall withRonckeis first exception to the IDEA’s
mainstreaming mandate.

a. Expert testimony regarding the typical benefits of inclusion for
children with Down Syndrome

Plaintiffs’ experts offered persuasive este that educating children with Down
Syndrome in the general-education environment typically provides a greater benefit than
education in a segregated setting. Dr. Kathiditbread, an expert ithe educatiof children
with Down Syndrome with thirtyiWe years’ experience in theefd as a teacher, researcher,
author, and consultant, testified there istually no disagreement among researchers that
children with Down Syndrome fare better, baibcially and academically, the more inclusive
their educational experience is. Dr. Whitbreadxpert report cites several studies finding
students with Down Syndrome wlarye educated in inclusive sefys experience significant
benefits, particularly in the area of literacy, aiso in their standardized test scores, their
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behavior, and their ability to live independently following their education. (Pl.’s Ex. 6b at 11—
12))

Dr. Buckley, acknowledged by witnesses for bsitles to be theeshding expert in the
field of education of childrewith Down Syndrome, submittesh expert report supporting Dr.
Whitbread’s conclusions regardinipe benefits of mainstreamifig. Dr. Buckley’s report
references a 2006 study done in the United Kingadd students with Down Syndrome between
the ages of 11 and 2(hfling that students educatedmainstream classrooms were significantly
more advanced academically thatudents educated in segreghtschools. (Pl’s Ex. 5.)
Specifically, the study found thatmopared to the students who Hagen educated exclusively in
segregated settings, mainstreamed students avemverage of 3.3 years ahead in reading and
writing and 2.5 years ahead in their expressive language abilifeésat (/—8.) The UK study
also found that students fually inclusive settingsvho are able to model their behavior after non-
disabled peers had fewer belaai problems than did studem&h Down Syndrome educated
in segregated settingsld(at 7.) Dr. Buckley’seport also referenceal 2012 article in which

the authors conducted a systemagiciew of forty years of inteational research on the effects

® Plaintiffs retained Dr. Buckley as an expert witness and intended to have her testify via
video-link during the hearing. But during Plaifgi case-in-chief, HCDE asked Dr. Whitbread a
series of questions from the report. Aftevesal questions, HCDE’s counsel moved the report
into evidence, commenting that while he belie®dintiffs’ counsel had intended to tender the
report, he would go ahead and do it himself.erBafter, Plaintiffs ltose to forego calling Dr.
Buckley to testify about her refio Instead, Plaintiffs relied otihe opinions contained in the
report, referencing it multiplemes throughout the hearing.

At the conclusion of the hearing, HCDE cemded that it had submitted the report only
for cross-examination purposes, and not as substaewidence. It is true that evidence may be
admitted not for its truth, but solely to impéac While that may have been HCDE's initial
intent, HCDE chose to tender the entire report ewmlence without any request that it be used
for a limited purpose. In fact, when offering tfeport, HCDE's counsel explicitly referenced
Plaintiffs’ intent to introduce and use the repamtimating he was admitting the report to save
Plaintiffs the trouble. Then, when Plaintiffdid use the report substantively, HCDE never
objected or otherwise gave amyication of having offered theeport for a limited purpose.
HCDE is therefore estopped from asserting itraitlintend the report to be used substantively.
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of mainstreaming on childrewith Down Syndrome. I¢. at 9.) Overall, the authors found
mainstreamed students developed better language and academic skills than students in
segregated settings, even accountingskective placement of studentsld. In sum, Dr.
Buckley opined the great weight of research sugpiie conclusion that for most children with
Down Syndrome, inclusion in the regular-ediumatlassroom provides appreciable benefit.

In response, HCDE offered the testimonyitefconsultant, Dr. San Kabot, a licensed
speech and language pathologist and an acknowdegdgeert in the field of educating children
with intellectual disabilities. Dr. Kabot ag@ the research was almost entirely favorable
regarding the benefitsf mainstreaming children with o1 Syndrome, and acknowledged she
had been unable to find any studies showirgusion was not benefai for Down Syndrome
students. Dr. Kabot opined, howey#rat due to certain limitatioria the studies, it is difficult
to determine conclusively thanclusive settings are genesalbetter than non-mainstreaming
settings. Dr. Kabot identified several limitats with the design ofmany of the studies,
including a lack of experimentabntrols and randomization, slinsample size, the inability to
control for different teaching techniques inclusive classrooms and non-mainstreaming
classrooms, and a lack of easigmparable results due to the difficulty of using standardized
instruments to assess students with Downdgome. Dr. Kabot acknowledged, however, that
most, if not all, of these limitations are inherené da the nature of the lsj@ct being researched.
Because the incidence of Down Syndrome is faaly, it is difficult to obtain a large sample of
students with Down Syndrome to study. Additibyait is not feasible to randomly assign
students to different settingsolely for the purpas of gauging the relave benefit of non-
mainstreaming versus inclusive settings.

The Court finds the researcbgarding inclusion of childrewith Down Syndrome to be

fairly consistent in concludinthat students with Den Sydrome generally receive appreciable
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benefits from mainstreaming. Dr. Kabot did rbsagree with thisonclusion; she simply
pointed out that the results ofettstudies were not airtight, dte the nature of researching a
relatively rare condition in the inherently nsetive and ethically fraught area of childhood
education. The Court appreciathsse limitations, but does not find them to negate the findings
of these studiem toto.

While the benefits of mainstreamingeanncontroversial as a general propositfbthis
does little to advance Plaintiffs’ case unlessRit$ can show the proposition holds true for
L.H.

b. L.H.’s progress while mainstreamed at Normal Park

Plaintiffs seek to establish the applicabilitythis general premise to L.H. by showing he
did in fact make progress amdtain a benefit during the foyears he was mainstreamed at
Normal Park. HCDE generally does not dispute that L.H. made progress during the three years
leading up to his second-grade yeaiSed, e.g.DP Ex. 6, Notes of February 6, 2012 IEP
Meeting 00336 (Ms. Levine acknowledges L.Henefited from being in an inclusive
environment at Normal Park during kindartgn and first grade); Pl.’s Ex. 1-17, 2011-2012
Report Card at 1 (“[L.H.] is very close to reachthg end of the first-grade [reading] goal. He is
reading more independently and fluently. He ¢@®e a long way since the starting of the year.
Way to go!”).) Where the parties’ accoardiverge is the 2012-2013 school year. HCDE'’s
position is that L.H. did not make apprecialpleogress during this year. HCDE bases this
conclusion on testimony from L.H.’s teachersyroborated by L.H.’s 2012—-2013 IEP progress
reports, that he made very litprogress toward his second-grade-based IEP goals. Plaintiffs’

position is that L.H.’s progress should be meedun terms of his owabilities, and under this

9 fact, this appears to laebasic assumption of the IDE/Aee20 U.S.C. § 1400(c)(5)
(“Almost 30 years of research and experience thamonstrated thateheducation of children
with disabilities can be made magéective by . . . ensuring threaccess to the general education
curriculum in the regular classroom, to the maximum extent possible.”).
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standard, L.H. continued to make progresd eceive a benefit frormainstreaming during
second grade.
I. Measuring progress under the IDEA

The basic question the Court must resoisethe appropriate standard by which to
measure whether a child is kiag progress and receiving anedit in the regular-education
environment. Does a child have to be able to “keep pace with the curriculum” in order to be
mainstreamed? Or is the propriety of mairestigng determined based on the child’s ability to
make reasonable progress towarndividualized goals aligned isome way with grade-level
standards? The Court concludeased on case law and the IDEAeitsthat the latter standard
is correct.

A review of the nature and quose of IEP goals is a helpfsiarting point. Every child
receiving services under the IDEA must havellBR containing “a specific statement of the
child’s current performance levels, the childisort-term and long-term goals, the educational
and other services to beoprded, and criteria for evaltiag the child’s progress.’Knablg 238
F.3d at 763 (citing 20 U.S.C. § 1401(a)(20)).gReling the IEP goals, ¢hDEA provides they
must be “measurable annual goals . . . designed.tmeet the child’s needs that result from the
child’s disability toenable the child to bavolved in and make progressthe general education
curriculum.” 20 U.S.C§ 14214(d)(L)RA)(i)(11).

From these provisions, the Court divines théofeing relevant principles. IEP goals are
to be firmly grounded in a child’s current abés, but aligned with, or pointed toward, the
applicable general-education standards for the child’s current grade level. The role of special-
education services andpports, then, is to enaltlee child to make apppriate progress toward
these goals, thereby accessing the generalaéidaccurriculum as tended by the IDEA.See

20 U.S.C. §1401(29) (explainingehpurpose of aids, services, and supports is “to enable
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children with disabilities to be educatedtiwnondisabled children tehe maximum extent
appropriate”). To put it in more concrete termisg child’s current level of performance is the
ground, and the general-educatigrade-level standard is theof, special-education supports
and services provided pursuantaio IEP are intended to funati as a ladder upon which a child
can climb from his or her currel@vel of performance toward the general-education curriculum.

Sticking with this analogy, threlevant question is howrfand how fast a child must
climb that ladder to remainin the regular-education adsroom. The language of
8 1414(d)(1)(A)(i)(I)—that the IEMMust contain “annual goals . designed to . .. enable the
child to beinvolvedin and make progressn the general edutian curriculum’—strongly
implies that IEP goals need thbe pegged to the top of the ladder, with mainstreaming
predicated on achieving those goaRather, IEP goals should be set as far up the ladder as the
child can reasonably be expectegtogress within one school year.

What the IDEA implies, the case law makeapleit: a child need not master the general-
education curriculum for mainstrearg to remain a viable optionSee, e.g.K.E. v. Indep. Sch.
Dist. No. 15 647 F.3d 795, 810 (8th Cir. 2011) (holditigg IDEA does not require a child to
achieve results commensuratéhathose of nondisabled childrean the child’sgrade level);
Daniel R.R. v. State Bd. of Edu874 F.2d 1036, 1047 (5th Cir. 1989) (“[W]e cannot predicate
access to regular education on a child’slitgbito perform on par with nonhandicapped

children.”Y: Mavis v. Sobgl839 F. Supp. 968, 988 (N.D.N.Y. 1993%iven the fact that the

" The Court of Appeals for the Fifth Circuit®gent discussion of this point (in relation
to the Education for All Handicapped Children Act (EHA), a materially similar predecessor
statute to the IDEA) is wth setting out at length:

States must tolerate educationalffetences; they need not perform the
impossible: erase those differences taking steps to equalize educational
opportunities. As a result, the Act accepts the notion that handicapped students
will participate in regular agtation but that some dhem will not benefit as
much as nonhandicapped students will. TherAquires states to tolerate a wide
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IEP process is designed in part to defines&atiory education for each child on an individual
basis and that this processpart of the statutory scheme, wannot conclude that Congress
intended mainstreaming to be restricted to ¢hebko could progress frograde to grade in the
normal academic program.”) (quotifignornock v. Boise Indep. Sch. Dist. Np7&7 P.2d 1241,
1250 (ldaho 1988)).

Rather, “the appropriate yardstick is whetftbe child], with appropriate supplemental
aids and services, can make progress towde ¢hild’s] IEP goals in the regular education
setting.” See A.S. ex rel. S. v. Norwalk Bd. of Ed1i83 F. Supp. 2d 534, 546 (D. Conn. 2002);
see also Mavis839 F. Supp. at 988 (“[T]he ability of the child to be mainstreamed successfully
will depend on the goals of the IEP and the child’s achievement of those gdalg.”f San
Diego v. Cal. Special Educ. Hearing Offi&@3 F.3d 1458, 1462 (9th ICi1996) (“To measure
whether a child benefits from the current ealional services she receives, the IEP team
determines whether there iogress toward the ceral goals and objeates of the IEP.”).

il. How HCDE gauged L.H.’s progress
Notwithstanding the &nowledgement by HCDE that “[t{jHaw does not rguire L.H. to

master the general education curriculure’g( Doc. 169 at 41 n.8), theecord is replete with

range of educational abiks in their schools andspecifically, in regular
education—the EHA'’s preferred educatibeavironment. Given the tolerance
embodied in the EHA, we cannot preatie access to regular education on a
child’s ability to perform orpar with nonhandicapped children.

We recognize that some handicappeiidcbn may not be able to master
as much of the regular education curhion as their nonhandicapped classmates.
This does not mean, however, that thbhaedicapped children are not receiving
any benefit from regular education. Niwes it mean that they are not receiving
all of the benefit that #ir handicapping condition will permit. If the child’s
individual needs make mainstreamiagpropriate, we cannot deny the child
access to regular education simply beeatnis educational achievement lags
behind that of his classmates.

Daniel R.R.874 F.2d at 1047.
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evidence that HCDE staff held L.H. to justhua standard. This is understandable, because the
IEP adopted at the parents’ insistence incorpdréite general-education curriculum as the goal.
So it would be surprising if HCDE personnel haat made reference to the general-education
curriculum. Ms. Hope, L.H.’s second-gradeesjal-education teacher, testified at the due-
process hearing that she wasyweoncerned at thbeginning of the year because she knew
“what would be expected of [L.Hin the regular-ejdication] curriculum.” (DP Tr. at 181.)
When asked whether L.H. had made progressagwsecond grade, she testified he had made
some progress, but he “was matlle to meet those second[-]geastandards outlineid his IEP”

and he simply “did not get to the second[-]graedandards as his IEP was written.” (DP Tr. at
243.) In her affidavit, which was introduceddrevidence at the duegzess hearing, Ms. Hope
averred that despite her best efforts, she “siraplyd not close the gap taesen L.H.’s levels of
performance and the rigorous expectationthefsecond[-]grade regular[-]Jeducation curriculum
in the inclusion settig.” (DP Ex. 7 at 13.)

Likewise, Ms. Higgs, L.H.'s classroom tea&ch testified she was able to find some
educational strategies L.Hdnd engaging, but “they weren’t oreteecond[-]grade level.” (DP
Tr. at 369.) Ms. Higgs also averred L.H. neetledbe in the CDC because, given his present
levels of performance, “expecting him to perfaabthe level of a typical second[-]grader would
be futile.” SeeDP Ex. 16 at 10.) Ms. Higgs conclulléy opining that even if L.H. had
remained in the regular-education setting, tmul have been held back because he “failed
second grade.”1q.)

Nor was this view limited to L.H.'s teacl®er Ms. Manley, the experienced special-
education teacher HCDE relied on to teach the &rachestified L.H. had not made substantial
progress during second grade because, “given kBiept levels of performance,” the effort of

trying to “keep[] up” with the “rigor and pacef the second[-]grade ouculum was just too
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much of a challenge for him.” (DP Tr. 483.) Ms. Kendrick, HCDE’s special-education
supervisor, testified L.H.’s “gdsvwere written on a second[-]grade standard, and “no amount of
scaffolding” would ever have enabled L.H.“teach[] those second[-]grade goals.” (DP Tr. at
493.) Even Dr. Kabot, the special-educatiexpert HCDE hired to provide training and
consultation to HCDE staff, advised HCDEatimainstreaming—“[t]he inclusion model with
pull-out and push-in support’—was inappropriée L.H. because it is “designed to meet the
needs of students who are ablertasterthe general education curriculurf.”(SeeDP Ex. 27 at
4-5 (emphasis added).)
iii. The relevance of L.H.’s failure to meet his IEP goals

This is where things get complicated. eTkaw is clear that a child who is making
progress toward appropriate goals—goals basedeoahilid’s presenlevels of performance and
aligned with state general-educat curriculum standards—is raemg a benefit from being in
the general-education setting; dadically, a child who is making no, or trivial, progress toward
those goals is not. It &lso fairly clear from the recordahHCDE did not hold to this standard,

but rather adhered to the IERating at times the goal was éeting,” “reaching,” “keeping up

with,” “performing on the level of,” or “mastergy” the general-education curriculum. But it is
also plain that L.H. made vetittle progress toward his IEBoals during second grade. So,
irrespective of HCDE’aise of an improper standard, doeBl.Ls insubstantial progress toward

his IEP goals, adopted at the strong insistesfchis parents, necesggrmean he could not

receive a benefit fim mainstreaming?

2 To be fair, in her testimony before tf@®urt, Dr. Kabot retrgad from that position,
agreeing that the correct standard for a chilthvan IEP is not necessarily mastery of the
general-education curriculuniout making progress on the childisdividualized IEP goals.
However, Dr. Kabot'sex postposition is largely irrelevanto the question of what HCDE
believed in 2012-2013.

33



It does not. Although there is little disput..H. was not making adequate progress
toward the goals contained in his IEP, theralso little dispute thas goals were essentially
second-grade general-education goalsee( e.g.DP Tr. at 243 (testifyig L.H. ““was not able
to meet those second[-]grad@andards outlined in his IEP"DP Ex. 6, 2012-2013 IEP Third
Quarter Progress Report 00321-00330 (“[L.H.] hasdehonstrated progress in meeting the
objectiveas written for 2nd[-]grade standards and expectatidiismphasis added)il., 2012—
2013 IEP Fourth Quarter Progress Re@ir00218-00222, 00224-00226 (same).) The Court
credits the assessment of L.H.’s teachers and HC&fEtlsat he lacked the prerequisite skills to
achieve general-education-level goals. But to the Court, this establishes only that the goals
contained in L.H.’s 2012-2013 IEP were not appedply calibrated to his present levels of
performance; it does not establish L.H. counlnt receive a benefit fro a general-education
setting, given appropriate goal<Cf(DP Ex. 27, Kabot Report at 5 (opining the possible reasons
for L.H.’s lack of progress “areither that the goals/objectives were set too highthat the
service delivery was not designed to teach a studbo needed morend/or different support”
(emphasis added)).)

The Court recognizes that, per the termghef final pretrial order, whether the 2012—
2013 IEP was reasonably calculated to pteva FAPE is not at issueSgeDoc. 148 at 10-11.)
But this does not preclude the Court from dwmiaing, based on the record, that the use of
regular second-grade standards in L.H2812-2013 IEP was not appropriate, when that
determination is relevant to the least-restrictive-environment question of whether L.H. could
receive a benefit from mainstreaming. The Calsb recognizes L.H.’s pants’ insistence on
holding him to high standasdwas a significant, if not theediding, factor in the IEP team’s

decision to peg the IEP goals ¢econd-grade standardsSeg, e.g.DP Tr. at 493.) Although
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seemingly unfair, this does not absolve HCDE fritgnobligation under the IDEA to educate
L.H. in the most inclusig environment appropriate.
iv. Evidence of L.H.’s progress during second grade

Given the Court’s finding that the IEP teanfiocus on second-grade general-education
standards—to the exclusion of L.H.’s prestavels of performance—in setting the academic
goals in L.H.’s 2012-2013 IEP was inappropriate, the Court does not find his inability to meet
these goals dispositive of the questishether he could make progress towappropriately
calibrated goals. Instead, the Court credits tbstimony of L.H.'s teachers, who, despite
laboring under an incorrect understanding of tlaedard he had to meet under the IDEA, both
testified L.H.did make some progress, both academicatig behaviorally, during second grade.
Ms. Hope, who, as L.H.’s special-education teactwas in perhaps theest position to gauge
L.H.’s progress, testified:

He made progress . .. he made progresgoimad work. He started with his word

work level being at an early kindergem level [and progressed] to [working]

toward [the] end of kindergarten levdle made some progress behaviorally. He

made progress with skip counting. HHede some progrewith recognizing a

few basic addition facts, and he masi@me progress behaviorally. And his

stamina for working longer periods of time did progress.
(DP Tr. 243.) Ms. Higgs likewiseoted L.H.’s progress in trerea of word work, from a Level
A at the beginning of the year to a Level Cthg end of the year. (DP Tr. at 347-48.) Ms.
Higgs also testified she found several stratethes were successful in helping L.H. progress
toward his IEP goals, includinghe use of manipulatives andsuals. (DP Tr. at 369.)
Commenting on L.H.s progress, Dr. Kabaipined his teachers did an excellent job
incorporating a number of different teachingastgies designed to help him progress, and
ultimately, while he did not makelat of progress, she felt he did make some.

L.H.’s IEP second-semester progress reports, particularly the fguattier report, flesh

out this testimony. Regarding L.H.’s progressrking independentlyrad with a minimum of
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adult prompts, the fourth-quartesport stated “[L.H.] has improved this area. He struggles on
some days, but has been able to respond t@lana non-verbal prompts/cues 70% of the time
with no more than 5 prompts,’hd L.H. “has been able to cotefe individually assisted work
until a task is complete 74% of the time.” REx. 6 at 00213-14.) As for L.H.’s behavioral
objective to “appropriately approacihers and . . . maintain appriate personal space” at least
80% of the time, the report indies L.H. not only “made progresstinis area,” but he actually
completed the objectiveld( at 00214.)

With regard to L.H.’s first reading goal, “tening attentively . . . for specific information
by sitting for 15 minutes and answering up to 3sfjo@s regarding [the] situation,” the report
noted L.H. was not comprehending on a second-desgéd but that he “listens attentively for 15
minutes” and “sometimes answers basicstjoes regarding the situation.1d( at 00218.) As
for L.H.’s other reading objectivethe report noted L.H. was nable to read on a Level L, the
goal for typical second-graderbut he had made “some pregs’ toward his remaining
objectives, “demonstrat[ing] a basic understagt of compound words and “do[ing] well”
understanding synonyms and antonyms—thoughmetcond-grade standarddd. @t 00218—
19.)

The report reflects a similar pattern of pregg in math. Under the objective of skip-
counting by 2s, the report noted L.H. was “abledont to 12 by [2s] consistently, which is an
improvement from the beginning of the year,iehhwas counting to 8ansistently,” and was
sometimes “able to count to 2hd 24 by 2’s with manipulativespngs, charts, scaffolding[,]
and supports.” I€. at 00223.) As for counting to 100 by &sd 10s, the report states “[L.H.] has
made progress in these areas, partiulaith counting to 100 by 10s!”Id.) Under the goal of
“solv[ing] simple arithmetic problems using vauws methods,” the report stated “[L.H.] has been

able to solve simple arithmetic problems with the use of a calculator and manipulatives as well as
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with supports and scaffoldingPut that he had not yetternalized thes skills. (d. at 00224.)
With regard to L.H.’s objective of understangithe concept of a nurab line, the report
remarks L.H. “has worked hard with numblénes and can placa missing number on the
number line 1-10" with the help of scaffaddi, modification, supports, and manipulative&d. (
at 00224.) “This is progress for [L.H.],” the repodncluded, albeit “nat. . progress in meeting
the objective as written for 2nd[-]gradtandards and expectationsld.)

The record is abundantly clear: L.Houtd, and did, make behavioral and academic
progress in a regular-education classroom at ldbark during kinderggen, first grade, and
second grade. He did not receive a benefit corsarate with that of his typically developing
peers; he did not reach the geddvel expectationset for him; but helefinitely receivedsome
benefit’® The Court thus concludes L.H. does fait within the first category of students
identified by theRonckercourt for whom mainstreaming ot appropriate—those who would
not receive a benefit in ¢hregular-education settingee700 F.2d at 1063.

V. The ALJ’s findings regarding L.H.’s progress

HCDE contends the Court must give dudedence to the ALJ'$inding that L.H. was
not receiving a meaningfuyenefit from inclusion at Normatark despite the support from his
teachers. (Doc. 169 at 42.) It is true thathe context of his le&sestrictive-environment
analysis, the ALJ found “[i]t is clear from th@evious year that [L.H did not make much

progress at Normal Park.” (Technical Record (“T.R.”) 1, Final Order asdd also idat 18

13 HCDE argues there was evidence L.H. lgsiund in some areas over the course of
second gradee(g, DP Tr. at 132 (testimony L.H. forgotdidays of the week); DP Tr. at 227
(testimony that L.H. forgot the order of theplabet)), and this regssion cancels out any
minimal progress he may have mad8edDoc. 169 at 42.) First, theourt notes there was also
evidence L.H. haaot forgotten these skills. (DP Tat 624-625 (testimony by L.H.’s third-
grade teacher that he knew the order of theatphand the days of the week).) Second, even
assuming L.H. had not internalized thesellsk overall, the Court does not find L.H.'s
diminished proficiency in these two areas tonmigh the documented prazgs he made in many
other areas.
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(“At any rate, given [L.H.]'s lack [of] progress second grade, it would seem that the Normal
Park environment, even with the extensive add accommodations given [L.H.], just did not
work.”).)

On this point, the Court first notes the ALdl diot conclude L.H. made no progress at all
at Normal Park; he found gnthat L.H. was not makingwuch This finding, on its face, is not
inconsistent with the Court’s conclusion that L.H. madmeprogress. Second, the ALJ did not
cite to Roncker or otherwise identify the correctdal framework for conducting a least-
restrictive-environment analysis in the Sixth CircditThis, by itself, rendws application of the
Ronckeranalysis to his factfinding fficult, if not inappropriate.See Ronckei700 F.2d at 1062
n.5 (concluding, after finding that thstrict court erredn its conclusions ofaw, that remand
for application of the correct dal standard was “preferable &btempting to apply the proper
legal standard to factual findings which werade under an overly deferential standard of
review”). Third, and most importantly, th&LJ did not clarify his understanding of how
progress is measured under the IDEA. In,facplaces, it appears the ALJ improperly gauged
L.H.’s progress against grade-level standards, rather than L.H.'s own abilise® id.at 4
(noting L.H. “was not workig at a second[-]grade leveil. at 10 (assuming keeping L.H. at
Normal Park would have required instructingnhat a third-grade level, which, given L.H.’s
current levels of performance, wdube fruitless andounterproductive)d. at 12—13 (assuming
the only alternative to placing L.H. at the CDCswastructing him at a third-grade level, which
would cause him to act outy. at 18 (holding that mainstreamgi L.H. at Normal Park would

require the school district to “pswe futile educational strategie3”)For these reasons, the Court

4 The ALJ's only reference to case lawterpreting the IDEA’s least-restrictive-
environment provision was a one-sentence referéo a decision by the Fifth Circuit Court of
Appeals in 2012. SeeTl.R. 1 at 17 (citingl.H. v. Fort Bend Ind. Sch. Disg9 IDELR 122).)
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does not find the ALJ’s conclusion that L.H. faitedmake meaningful pgress at Normal Park
to be entitled to deference.

To recapitulate the Court’'s conclusions unBencker’sfirst prong, the Court finds that
children with Down Syndrome typically benefibfn inclusion in general-education classrooms;
L.H. did receive such a benefit through first gratléNormal Park; L.H.’s failure to achieve or
even substantially progresswiard grade-level-tied IEP goals during second grade does not
preclude a finding that he coumdake progress when measured against the correct standard; and,
once the strict grade-level-standard lenses ha&es doffed, there is ample evidence that L.H.
did in fact make appreciable academic and bienal progress duringecond grade at Normal
Park as well. Accordingly, the Court findsH..could receive a befiefrom mainstreaming.

2. Are the non-portable benefits ofnainstreaming far outweighed by the
benefits of a non-manstreaming setting?

HCDE argues that, given L.H.’s unique neealscement in a CDC, with an alternative
curriculum, is academically superito placement in a reguladucation classroom. Because
this perception “may reflect no more than a bakésagreement with the mainstreaming concept,”
which, “is not, of course, any basis for nollowing the Act's mandate,” the Court must
determine whether the services that purportedbke the CDC superidicould be feasibly
provided in a non-segregated settingSee Roncker700 F.2d 10632 Even where those

services could not feasibly be provided in a regular-education classroom, mainstreaming remains

1> The Court would be remiss if it did nacknowledge this inqoi borders on an
educational-policy determination better leftachool officials with educational expertis&ee
Daniel R.R. 874 F.2d at 1046 (5th Cir. 1989) (fiemg to adopt the least-restrictive-
environment analysis ilRonckerin part because the inquirfwhether a particular service
feasibly can be provided in a regular oresil education setting is an administrative
determination that state and local school officaalks far better qualifiedna situated than are we
to make”). The Court is not aware of anytBiCircuit precedent abgating this step of
Ronckels analysis, however, and in fact, Ronckeritself, the Court of Appeals expressly
acknowledged the difficulty of the burden the mainstreaming analysis imposes on a district court.
Seer00 F.2d at 1063. Accordingly, the Cowiill proceed with the inquiry.
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the appropriate placement unléssly marginal benefits receigdefrom mainstreaming are far
outweighed by the benefits” of the CDGee id.

This inquiry can be broken down into thrsteps. First, the Court must identify the
supposedly superior services of the non-magasir setting. Second, the Court must determine
whether those services could beyded in a mainstream settingrinally, if the benefits of the
non-mainstream setting are not portable to thesegregated setting, the Court must determine
whether those non-portable benefigs outweigh the benefits of nmstreaming. If Plaintiffs
prevail on either of the latter two steps, thall have established L.H. does not fallRonckeis
second category of students for whorainstreaming is inappropriate.

a. Reasons why HCDE believes the CDC is superior for L.H.

HCDE argues L.H. cannot be educated with typically developing peers in a regular-
education classroom because the gap betweenutient levels of performance and the general-
education curriculum is so great “the natamed extent of the pre-teaching, re-teaching, and
reinforcement that L.H. needs to develop anineprerequisite skills could not have been
accomplished in the mainstream setting.” (DB&9 at 42.) A number of witnesses testified to
this effect. Ms. Hope foresaw that as thendads of the general-echtion curriculum grew
increasingly harder, L.H. would inevitably Heft further and furthe behind his typically
developing peers academically, “wanli on his present levels while the rest of the class is just
... a satellite around him.” (DP Tr. at 241.) Mspd believed L.H. needed to be able to work
at his own level and at his ovprace, and he needed to devejppater independence—to be able
to work without relying on an aide tgacher for prompting and assistanc8ed idat 241, 313,
314-315.)

Other teachers provided similar testimony. Ma. Higgs'’s view, the CDC would allow

L.H. to work at a slower pace and build the prerequisite skills he needed to work at a second-
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grade level. (DP Tr. at 360-61.) Ms. Higgs did ik L.H. would be able to develop these
skills in a regular-education sety because there simply would not be enough time, given his
learning pace and the level of repetition he needauddmalize skills, for hm to be able to learn

the prerequisites arahtch up to the skills being taught at grade levBke(idat 361-362.) Ms.
Manley testified the teachers tried to draft |&#® for third grade that would keep L.H. in a
regular-education classroom, bueyhjust did not believe L.H. suld be able to catch up to the

level of his typically developingeers—as she put it, “make mdh&an one year’s gains in one
year.” (DP Tr. at 435-36.) Instead, she testified, L.H. needed to be in a setting where he could
work at his own pace on the prerequisite skiéswas lacking so he would be able to move
forward in the curriculum. (DP Tr. at 443.)

Ms. Johns testified before the Court that L.H. needed either dietbdurriculum or a
slower pace so he could fill in the gaps in math skills. Ms. Johns did not think a teacher
could provide the modifications necessary dddress these needs in a regular-education
classroom, although she acknowledged she was syp¢@al-education teher and did not have
much experience with the types of supporiat tbould be provided.Ms. Rosenow likewise
testified L.H.’s needs could nbe met in a regular-educationts®g because there would not be
enough time for L.H. to go back and master thndamentals of phonics he needed, given the
pace and level of the general-education cumictul Ms. Rosenow did clarify, however, that
intensive phonics and readingsiruction could sometimes hovided by a special-education
teacher via pull-out time.ld. at 270-72.)

Bolstering the testimony of HQE teachers was the expé&estimony of Dr. Kabot. Dr.
Kabot testified at the due-gress hearing she did not believe the proposed 2013-2014 IEP could
be implemented at Normal Park because she did not think L.H. could access the third-grade

general-education curriculum at that timegaelless of the accommodations provided him, and
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she felt that given his presenwvéds of performance, he neededensive instruction from a
special-education teacher, not just a little help from an aide in a general-education classroom.
(DP Tr. at 779-81.) Dr. Kabot alsmncurred in the assessment that L.H. needs to develop
greater independence, and a CDC synunent would help in this area.

It appears the consensusLidd. needs (1) focused insttion, (2) on the prerequisite
skills he currently lacks, (3at a pace slow enough to enalblien to truly internalize the
concepts, as well as (4) an environment conadutd building greater independence. HCDE's
answer to each of these needs is for L.H.réoeive academic instruction pursuant to an
alternative curriculum in a specialized classroom. The alternative academic track proposed by
HCDE would be much more loosely connectedhe general-educatiocurriculum and more
focused on developing life-help skills than @academic aptitude. Under this alternative
curriculum, HCDE reasons, L.H. would not be undenstant pressure to keep up with the
general-education curriculum, bwbuld be able to work at hswn pace and acquire the basic
academic skills he currently lacks. Becatls® CDC has a lower student-teacher ratio, HCDE
posits L.H. would also have aggter opportunity for personalizetstruction and attention from
specialized instructors. Addithally, given the slower pace atite specialized environment of
the CDC, HCDE believes L.H. would not neadfull-time aide, andvould thus have the
opportunity to develop greatardependence than he wouldamegular-education setting.

Having identified the purported benefits tife CDC for L.H., the Court must next
determine whether these services could féabib provided in aegular-education setting.

b. The feasibility of providing the CDC'’s supposedly superior
services in the regular-education setting

From the testimony of HCDE's witnessesajipears their conclusis regarding whether
L.H.’s needs could be met in the regular-education setting were based in large part on their
understanding that to be mainstreamed, a dméd to be able to k@ up with the general-
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education curriculum. A number of the teachesdified the reason they believed L.H. could not
be educated in a regular-education classroom lverause it was not feasible for him to both
learn the prerequisite skills he was lacking &eep pace with the regular curriculungeég, e.g.
DP Tr. at 361-362 (opining “there is not time foe thaily repetition of thesvery basic concepts
that he needs, much less the introduction es¢hnew grade-level sidards”).) They were
rightly concerned about requiring him to workadevel and pace for which he was unprepared.

But correctly understood, the IDE#oes not require L.H. to keeyp with thepace of the
regular-education curnidum and of his typically developingeers in order to be mainstreamed.
It must be understood that centachildren covered byhe IDEA will fall farther and farther
behind their typically developing, same-age peeks.the Court explained above, the standard
for mainstreaming under the IDEAvghether a child is able tmake reasonable progress toward
individualized goals, not mast grade-level standardsSeesectionlV.B.1.b.i supra In other
words, with a proper understand of the standard for maimeaming under #nIDEA, HCDE's
concerns that mainstreaming would prevent L.H. from working at his own pace and level—two
of the primary reasons put forward in support of a CDC placement—dissipate.

The Court is left with the contentions thaH. needs focused, intensive instruction, and
he needs to be weaned off his aide so hedearlop greater independence. The Court does not
find either of these needs to be so great that tannot feasibly be ma the regular-education
environment, whether at Normal Park or samtiger school, with approjate supports and aids
under the IDEA. As for L.H."sieed for greater independenpeart of the reason the CDC was
deemed superior was because L.H. could wowk sibwer pace, and thus would have less need
for a full-time aide. But if L.H. is not reqed to work at the pace or level of typically
developing peers, his need for an aide will jkbe commensurately diminished. And as for

L.H.’s need for intensive instruction in prqrasite skills, Dr. Whitbread testified at the
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supplemental evidentiary hearing that this neaald be fully addressad the regular-education
setting through judicious use of accommodatiand additional pull-out or push-in time with a
special-education teacher, and some modifinaticthe general-education curriculum.

For example, L.H.’s teachers cited his difftguremembering the order of the alphabet as
an area in which he needed focused instruciiba level and to an extent not available in a
regular classroom.SgeDP Ex. 11 at 5.) They testified heeded one-to-one instruction on this
skill to internalize it and avoid distoing the learning of other studentsld.Y Dr. Whitbread
explained that in her @erience, this situation was not #iht uncommon, andould easily be
handled in a general-education environmeithwhe use of an accommodation during the in-
class activity requiring knowledge tife order of the alphabet (suak referencing a dictionary),
followed up with one-on-one instruction onplabetical order during pull-out time. Dr.
Whitbread testified similar steps could be take address the teachers’ concern L.H. had
difficulty with several phonemic concepts: he could be assisted with an accommodation in class,
and then given focused instruction in the aodaweakness either via push-in or pull-out
instruction with a special-education teacher. fétsL.H.’s deficits in reading and mathematics,
Dr. Whitbread testified teachers frequently prevdifferentiated instruction to students working
at different levels in these selofs. She opined L.H.}Jsresent levels of parmance were not so
deficient he could not be providalifferentiated instretion in the regular classroom, although
she acknowledged it would be a challenge, and mggitire additional training for the teacher.

A frequent refrain from HCDEstaff was L.H. needed “overlearning” to master
concepts—he needed to be pre-taught the coateatd of time, re-taught the concept afterward,
and then have it repeatedly reinforced fopexiod of time. Dr. Whitbread explained these
techniques are commonly implemented irygidal classroom, and although L.H. would likely

need them to a greater extent than non-disgdeus, nothing in her evaluation of L.H. led her
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to believe he could not be provisufficient overlearning in a regular-education setting with the
use of pull-out or push-in instction for an hour or more a yla Dr. Whitbread also testified
L.H. had only been receiving one hour of pull-tme a day, and if HCDE believed L.H. would
benefit from additional one-on-one instruction, additional dailt-out time could and should
be provided. Ifl. at 134.) In sum, Dr. Whitbread coutit conceive of any reason why L.H.
could not receive the instction he needed in agelar-education setting.

In light of this testimony, and given arcect understanding olfvhat mainstreaming
entails under the IDEA, the Couiihds the services HCDE thinks make the CDC a superior
placement for L.H. could feasibly begwided in a regular-education setting.

C. Weighing the benefits ofthe CDC against the benefits of a
regular-education setting

In the alternative, even the Court accepted HCDE's gition that L.H. would have
greater opportunities for focude personalized instruction anddependence-building in the
CDC, the Court does not find these benefits &r ‘Gutweigh[]” the suliantial benefits L.H.
would realize from mainstreamingee Roncke700 F.2d at 1063. In addition to the testimony
regarding the substantial academic benefits children with Down Syndrome typically receive from
mainstreaming,see section IV.B.l.asupra it is undisputed a regulgducation setting is
particularly beneficial for L.H. in terms of sal development. As the ALJ found, L.H. has
relatively advanced social skilésd relationships are very important to him, and, thus, placement
in the more isolated CDC would likely be frustrating for hintedT.R. 1 at 12—-13.) Indeed,
both sides’ experts agreedettproposed placement at the CDQvas not ideal in terms of
providing opportunities for interactionith typically developing peers.SéeDP Tr. at 59-61
(Dr. Meece); 783-85 (Dr. Kabot).) Moreovddr. Whitbread testified adaptive behavior,
particularly pre-vocational and social/emotionallskare best taught in a regular environment
where the child can benefit from constant mMimgdeby typically developig peers. Thus, even
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assuming the CDC would provide a marginallytéeenvironment for focused instruction and
independence-building, the Courtnoat conclude these benefiteao weighty as to displace
the IDEA’s “strong preference iiavor of mainstreaming.'See Roncke700 F.2d at 1063.

Accordingly, the Court concludes L.H. does not fall witRionckeis second category of
students for whom maing@aming is inappropriate.

3. Was L.H. too disruptive for the general-education classroom?

The final category of studenfsr whom a mainstream placement is inappropriate are
those who, inRonckeis words, are “a disruptive force the non-segregated setting.ld.
HCDE does not argue L.H. falls withinishcategory, and for good reason. Although L.H.
apparently did have some behavgsues at Normal Park, therenis indication his behavior was
so disruptive as to require a segta placement. In fact, demstrating respect for his peers’
personal space was one of the few goals fieen2012—-2013 IEP that L.H. actually meteé
DP Ex. 6 at 00214.)

Additionally, L.H.'s teachers sified his behavior was muchetter once they started
modifying his instruction to address his cutréevels of performance. This testimony was
corroborated by L.H.'s teachers at TMS, whatifeed that while L.H.’s behavior was not
perfect, he was generally friendigspectful, and well-behavedhe Court agrees with the ALJ
that the correlation between being allowedwork at his own level and pace and improved
behavior is not coincidental. SéeT.R. 1 at 9 n.7.) Becauswainstreaming under the IDEA
generally allows for students to work at theirrent levels of performance while remaining in
the regular-education environmesgesectionlV.B.1.b.i suprg there is no reason to believe
L.H. will exhibit substantial behavioral issugsing forward. The Court finds L.H. would not be
a disruptive force in the general-educatiowionment, and thus does not fall witiRonckels

final category of students for whomainstreaming is inappropriate.
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4, HCDE's proposed placement was inappropriate.

As set forth above, the Court concludes L.H.gdoet fall within any of the categories of
students who cannot be successfully mainstreantézlis not a student who could not benefit
from being in the regular-education settinge non-portable benefits of a non-mainstream
setting do not far outweigh the benefits of thgutar-education settingind he is undisputedly
not too disruptive for the regular-education sefti Therefore, under the standard set forth by
the Sixth Circuit Court of Appeals iRoncker HCDE’s proposal to remove L.H. from a fully
mainstreamed setting and providen with academic instruction in a separate CDC classroom
was inappropriate.

It is worth setting forth the extent to whithe Court agrees with HCDE'’s position. The
Court does not find L.H. is not intellectually disath] or that, at this point, he can master the
general-education curriculuneven given special-educatioupports and services. To the
contrary, the Court credits Dr. Kabot's testimony that L.H. has an intellectual disability in the
mild-to-moderate range. The Court credits dssessment of HCDE’s teachers and experts that
L.H. was and is substantially behind his tgily developing peers on his acquisition of a
number of fundamental skills. The Court agred$. could not keep up with the rigor and pace
of the third-grade general-education curriculland credits the ALJ’'s conclusion that placing
L.H. in regular-educatio classroom and attempting to teach hmaterial wellabove his ability
would only lead to frustratiofor L.H. and his teachers.

By and large, the Court agrees almostirely with HCDE's witnesses’ factual
conclusions; the only issues on which the Court dwdsoncur with the opinions of HCDE's
educators are the proper standard for gauginghild’s eligibility for mainstreaming, and
HCDE's application of that standard to L.H. BE teachers and staff adkd to a standard that

was more exacting than the IDEA requires, ana assult, their conchion L.H. could not be
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fully mainstreamed and required a more restre placement contravenes the “very strong
congressional preference” in favof mainstreaming embodied the IDEA’s least-restrictive-
environment mandateSee Roncke700 F.2d at 1063.

C. Reimbursement for Plaintiffs’ Private Placement

Having found the 2013-2014 IEP proposed a placertineth was more restrictive than
necessary for L.H., the Court studetermine whether Plaintiffs are entitled to retroactive
reimbursement for the cost of enrolling L.Ht TMS. As noted above, reimbursement is
appropriate when the placement proposed by the sdhigidtt violates te IDEA and the private
placement chosen by the parents “is reasonably calculated to enable the child to receive
educational benefits,Deal |, 392 F.3d at 855, and is “an education otherwise proper under [the]
IDEA,” Florence Cty. Sch. Dist. Four v. Carté&rl0 U.S. 7, 12—-13 (1985). Private placement is
not proper under the IDEA “when it does not, at a minimum, provide some element of special
education services in which the pubtichool placement was deficientBerger v. Medina City
Sch. Dist, 348 F.3d 513, 523 (6th Cir. 2003). Becausmbarsement is an equitable remedy for
the failure to comply with the IDEA, “a privatehool placement must be consistent with the
purposes of the IDEA.’Id.

Plaintiffs contend the fact L.H. has passamhfrgrade to grade at TMS and his relatively
high standardized test scorewlicate the placement is reasonably calculated to lead to an
educational benefit for L.H. The Court agréeld. has made some academic progress at TMS.
Other than certain basic skilldiscussed below, he appears to have progressed roughly one grade
level in decoding, reading comprehension, andth. He also appears to be doing well
behaviorally and socially, and the settingcestainly less restrictive than the CDC placement

proposed by HCDE.
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This evidence notwithstanding, the Court codels TMS is not an appropriate placement
for L.H. The Court’'s reimbursement analysises not turn on whether L.H. made progress
while at TMS, but rather on whether the decidiomplace L.H. at TMS was, at the time, proper
under the IDEA and reasonably calculated to enhbie to receive educational benefits. The
Court concludes placement at TMS does not mesetistandards for two primary reasons. First,
the weight of evidence indicates L.H. needs systematic, intensive instruction on a number of
“building-block” skills, and the Montessori imgttional approach is not designed to provide
such instruction. Second, the Court finds thle@ntessori instructinal approach is not
sufficiently structured for IH.’s individualized needs.

L.H.’s need for systematic, intensive instruction on a number of “building-block” skills
was reiterated throughout the record, as welinatestimony before the Court. When asked
about L.H.’s unique educational needs, Ms. Hopstified he needed “frequent repetition of
basic prerequisite skills” and “intense one-on-am&ruction.” (DP Tr at 86.) Ms. Manley
testified L.H. needs instruction focused on “breaking down larger concepts into the smaller
components, [and] filling in the gaps that aressmg and the skills that he needs in order to
move forward.” (DP Tr. at 443.) Ms. Kendrick believed L.H. “requires a highly structured
learning environment.” (DP Tr. at 493.) Ms. Leeiopined L.H. “needa lot of prerequisite
skills.” (DP Tr. at 569.)

Dr. Kabot testified at the due-process hegrthat L.H. “needs a lot of what I'll call
systematic instruction,” which Dr. Kabot deéid as “breaking skills down into smaller
components,” the careful use of prompting andfoeagements to elicit performance of the skill,
and then data-collection and anay® gauge the child’s progreaad guide furthemstruction.

(DP Tr. at 746-47.) Dr. Kabot omd L.H. needed “very intaohal instructon” in basic

vocabulary and math concepts, ajonith frequent revisiting ofearned concepts to ensure he
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internalizes these basic skilldd.(at 749.) Dr. Kabot substantialigstated these opinions in her
testimony before this Court, testifying L.Heeds systematic instruction on basic language,
reading, and vocabulary skills, among other thingfie Court also heard testimony from Ms.
Rosenow and Ms. Johns at the supplementatitngg Ms. Rosenow oped that, based on her
evaluation of L.H. and on the selts of the Connecticut ewaltion, L.H. needed direct
instruction in phonics to strengthen his word-al#ing skills. Ms. Johns testified that, according
to her assessment of L.H. time fall of 2015, he needed instruction in a number of foundational
concepts, such as basic adui, story problems, skip-counti, two-digit numbers, one-to-one
number correspondence, and so on, to enable hinake progress in thees of mathematics.

This testimony regarding L.H.’s need flmcused pedagogical attention on foundational
skills is corroborated by thessessments given to L.H. inetlsummer and fall of 2015. These
assessments show L.H. has yet to develogicbeath skills such as one-to-one number
correspondenceséeDef.’s Ex. 31 at 2—4); he needs to Idua better understaing of certain
basic phonemic and phonics concepeeef.’s Ex. 41 at 1-3); and he has some fairly severe
language deficiencieséeDef.’s Ex. 28 at 10-12). Theseeagssentially the same weaknesses
he was noted to have at Normal Parked, e.g.T.R. 1 at 5; DP Tr. at 448-49 (lack of one-to-
one number correspondence); DP Ex. 6 at Oqgazth-quarter IEP progress report noting no
progress toward second-grade phonemic aveasemgoal); Def.’s Ex. 28 at 1 (low language
assessment scores from Normal Park).) Timicates to the Court that L.H. had made very
little, if any, progress in these key areas intthe years he had been at TMS at the time of the
assessments.

Evidence of academic progress—or the ldoireof—is not alone enough to determine
whether a private placement is appropriate for reimburseniger, 348 F.3d at 522 & n.6.

L.H.’s lack of progress toward these building-blatiIs is therefore nahe end of the question.
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Rather, it points to the underlying problem: the gpdied fact that TMS offers little in the way
of systematic instruction. Dr. Kabot testifie@thluring her observations bfH. at TMS, direct,
systematic instruction was either absentpoorly implemented, and there was very little
emphasis on data collection or systematic reagment. Likewise, although Dr. Whitbread did
not observe L.H. at TMS, she characterized tlomféssori instructionalpgproach as being more
of a child-discovery method of dening, and thus stated she wabulot expect to see a lot of
systematic instruction. Absent a systematic aggin to supplying L.H. with the building-block
skills he lacks, the Court does not see how placeaterMS is calculated to provide L.H. with a
meaningful educational benefit.

The second reason TMS does not appear tanb&ppropriate placement for L.H. is that
the Montessori instructionabpproach, while likely beneficial for many children, is not
sufficiently structured for L.H. The MontessMethod gives children a great deal of freedom to
structure their own education, but this approaciuires a certain level aidependence and self-
motivation on the child’s part. Children choaskich lessons to work on, and when to work on
them, and go to their teachers for instruction witiey need it. This approach seems to be a
poor fit for L.H., who, at the end of second ggadelied heavily on adt prompting and was
unable to work independently for five minute§eéDP Ex. 6 at 00214—-00215.)

In fact, there is substantial evidence L.H. has had a great deal of difficulty marshalling
the level of self-contrahecessary to succeed in this environtnddr. Kabot testified at the due-
process hearing L.H. “needs a lot of teacher-tiiinstruction” and “more structure.” (DP Tr.
at 747-48.) She opined L.H. seemed to bagsgling with Montessori'sflexible, child-led
instructional techniques, andcked internal motivation to coplete non-preferred tasksld.(at
747-48, 752-53.) In her report, prepared afteentisg L.H. at TMS in October 2013, Dr.

Kabot noted L.H. was engaged in task-avoidantigities for more than half of the observation
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period. (DP Ex. 26 at 6.) After two more dayfsobservation in September of 2015, Dr. Kabot
reported that of the approximately six hoursrstructional time she observed, L.H. spent over
two hours transitioning between oaetivity to the next, and wasnly able to complete work
when an aide or teacher was working with hifpef.’s Ex. 28 at 9, 12.) Even Mr. Jamie Watts,
L.H.’s third-grade teacher at TMS, testified at the due-process hearing L.H. was “off-task” about
half of the time. $eeDP Tr. at 61; T.R. 1 at 8.) In sy it appears TMS is not conducive to
providing L.H. with an educational benefitivgh his demonstrated lack of independence and
need for a more structured learning environment.

Having found TMS an otherwise inapproprigséacement for L.H., the Court next
considers whether TMS’s mainstream environtieself renders placement at TMS proper under
the IDEA. There can be no doubtainstreaming is beneficial for L.H. In fact, the Court
specifically found L.H. “could reeive a benefit from inclush in the general education
environment”—a finding “supported by ample eatate, including expert testimony regarding
the benefits students with Dovayndrome typically realize frommainstreaming and testimony
regarding L.H.'s actual progreskring the years he was mainstreamed at Normal Pa8keé
Section IV(B)(1),supra The Court also recognizes childreith Down syndrome receive social
and behavioral benefits associated withodeling” in mainstream classrooms.SeeEx. 45,
Meece Aff. at 25 (“Inclusion withtypically developing peers cldg enhances the social and
communication skills o€hildren with Down syndrome.”)) The question the Court must answer
is whether a mainstream educational environment that is otherwise inappropriate for a child with
Down syndrome is pragy under the IDEA.

The preference for mainstreargiin the IDEA is clear.SeeMcLaughlin v. Holt Pub.
Sch. Bd. of Educ320 F.3d 663, 671-72 (6th Cir. 2003) (desogkthe IDEA’s kast-restrictive-

environment requirement as a “nuate favoring mainstreaming”Ronckey 700 F.2d at 1063
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(“The [IDEA] does not require mainstreamgi in every case but its requirement that
mainstreaming be provided to th@aximum extent appropriatendicates a very strong
congressional preference.”).The value of mainstreaming, hewer, must be viewed as
secondary to the primary goals thie IDEA in terms of faciliteng the best possible education
for children with disabilities. See Berger348 F.3d at 523. For this reason, parents are not
“entitled to reimbursement just because the peiy@acement is less restrictive than the public
school placement.See idat 522.

In Berger, the Sixth Circuit denied reimbursemefor a hearing-impaired student’s
placement at a private school which did not prowvidiiable special-education services such as
tutoring or speech and language therapy. Thents argued the placement was appropriate
because the private school waseqnd had smaller class sizdd. Despite these advantages,
the Sixth Circuit found the placement was notofger under the IDEA” because the private
school lacked special-education servicesessary for the student’s development.

Extending this rationale to L.H.’s placementTdllS, an educational environment that is
otherwise inappropriate for L.Hannot be considered “propemder the IDEA” merely because
it is a mainstream environment. Given thesmmatch between the Montessori approach and
L.H.’s need for focused, systematic instructiotanguage and other basic skills, combined with
the difficulty he has working independently in low-structure environments, the Court does not
find placement at TMS to be proper under the IDB&cordingly, the Court holds Plaintiffs are

not entitled to reimbursement foreticosts of placing L.H. at TMS.
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V. CONCLUSION

For the foregoing reasons, the Court codeki Plaintiffs have established by a
preponderance of the evidence that the placement proposed in L.H.’s 2013-2014 was not L.H.’s
least-restrictive environment. Because theghe placement chosen by L.H.’s parents lacks
several critical qualities necessdoy L.H. to receive an eduttanal benefit, however, the Court
concludes Plaintiffs are not &ted to reimbursement for the costs associated with the
placement.

An appropriate Order shall enter.

15
CURTISL. COLLIER
UNITED STATES DISTRICT JUDGE
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