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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

L.H., a Minor Student, et al. )
)

Plaintiffs, ) CaseNo.1:14-CV-00126
)

V. ) Judge Curtis L. Collier
)

HAMILTON COUNTY DEPARTMENT OF )
EDUCATION et al, )
)
)

Defendants.

MEMORANDUM

Before the Court are motions tosmiiss filed by Defendants Hamilton County
Department of Education (“HCDE”) and fieessee Department of Education (“TDOE”)
(collectively “Defendants”\Court File Nos. 34, 37). Plaintiffs L.H. (“L.H.”) and his parents,
G.H. and D.H. (collectively “Plaintiffs”) rgponded opposing Defendants’ motions to dismiss
(Court File Nos. 40, 44) and Defendamreplied (Court File Nos. 41, 4&)or the following

reasons, the Court WiDENY Defendants’ motion to dismiss (Court File No. 34, 37).

FACTUAL AND PROCEDURAL BACKGROUND
L.H. is a child with Down syndrome and djfias as an intellectally disabled child

under the Individuals with Digdlities Education Act (“IDEA”) He attended Normal Park

! HCDE also filed two motions to strik€Court File Nos. 19, 28), but the arguments
raised in the motion to strike are more properigad in a motion to dismiss as they do not meet
the standard of Fed. R. Civ. P. 2(In any event, HCDE incporated those arguments into its
motion to dismiss.

2 Plaintiffs also filed a motion for leave fite a surreply (Courfile No. 42). Because

the Court will deny the motions to dismiss withated to reference the surreply, there is no
reason to considehe surreply.
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Elementary through his second grade year20¥2-2013 school year. While attending Normal
Park, he attended classes in tbgular classroom setting withshmondisabled peers. At the end
of his second grade year, school officiadsiid he was not keeping pace with his peers and
decided to modify his Individlized Education Program (“IERfor the 2013-2014 year. This
revised IEP removed L.H. from the regular classn setting at Normal Park and placed him in
an alternative development curriculum in anpvehensive development classroom (“CDC”) at a
different elementary school.

Plaintiffs rejected this IE and filed a due process cdaipt with HCDE in May 2013
alleging violations of IDEA?  Plaintiffs nonsuited this coplaint in June 2013 and enrolled
L.H. in the Montessori School of Chattanoogaaitiffs refiled their due process complaint in
August 2013 alleging vioteons of IDEA as wellas a denial of a freand appropriate public
education (“FAPE”). An administative law judge held a hearing on this complaint in October
2013 and issued a Final Order in December AGiBng HCDE had complied with IDEA and
had provided FAPE. Plaintiffs paetihed for judicial review of ti3 order and alleged violations
of the Americans with Disabilities Act (“ADA and Section 504 of the Rehabilitation Act
(“Section 504”) in the Chaery Court of Davidson Countin February 2014, and HCDE
removed to the Middle District of Tennessee. Thse was transferred to this district in April
2014. The Court granted Plaintiff’'s motion @wnend their Complaint to add TDOE on

November 24, 2014 (Court File No. 21).

% This area of the law is rifeith acronyms. Case law andsites in thisirea distinguish
between the requirements imposed on the sthieation agency (“SEA”), here TDOE, and the
local education agendyLLEA”), here HCDE.



. STANDARD OF REVIEW

A Rule 12(b)(6) motion should be granted when it appears “beyond doubt that the
plaintiff can prove no set of facts in supportho$ claim which would entitle him to relief.”
Lewis v. ACB Bus. Servs., Ind35 F.3d 389, 405 (6th Cir. 1998)For purposes of this
determination, the Court construes the complairthéenlight most favorable to the plaintiff and
assumes the veracity of all well-pleadadtual allegations in the complainThurman v. Pfizer
Inc., 484 F.3d 855, 859 (6th Ci2007). The same deference slo®t extend to bare assertions
of legal conclusions, however, and the courtnist bound to accept as true a legal conclusion
couched as a factual allegatio®&pasan v. Allain478 U.S. 265, 286 (1986). The Court next
considers whether the factual allegations, if trmeuld support a claim étling the plaintiff to
relief. Thurman 484 F.3d at 859. Although a complaint need only contain a “short and plain
statement of the claim showing thae thleader is entitled to reliefAshcroft v. Igbgl 556 U.S.
662, 677-78 (2009) (quoting Fed. R. Civ. P. 8(a)(®)s statement must nevertheless contain
“factual content that allowthe court to draw the reasonable nefece that the defendant is liable
for the misconduct alleged.ld. at 678. “[T]o survive a motion to dismiss, a complaint must
contain sufficient factual matter, acteg as true, to ‘state a claim to relief that is plausible on its
face.” Id. (quotingBell Atlantic Corp. v. Twombj\650 U.S. 544, 570 (2007)Plausibility as
explained by the Court “is not @kto a ‘probability requirement,” but it asks for more than a
sheer possibility that a defdant has acted unlawfully.”Igbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 556). “[W]heréhe well-pleaded facts do npermit the court to infer
more than the mere possibiligf misconduct, the complaint $ialleged—but it has not ‘show

[n]—'that the pleader is entitled to relief.ltl. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).



1. ANALYSIS

Both Defendants argue Plaintiffs’ $ieon 504 and ADA claims are subsumed by
Plaintiff's IDEA claims. Defendastclaim that even if these atas are not subsumed, Plaintiffs
failed to exhaust administrative remedies. BWna DOE argues Plaintiff$ail to state a claim
against it for failure to provide ads formal resolution procedure or CRP.

A. Section 1415(1)

Defendants argue Plaintiffs’ ADA and Sexcti504 claims are subsumed by Plaintiffs’
IDEA claims. For this argument, they rely heavily ®mith v. Robinsgm68 U.S. 992 (1984).
In Robinsonthe Supreme Court held that IDEA cbtinges the exclusive remedy for vindicating
a handicapped child’s right to FAPHd. at 1019. However, as HCDE acknowledges, Congress
later amended IDEA to add in anpegss provision overruling this holding Bbbinson In the
Handicapped Children’s Protection A&L 99-372, August 5, 1986, 100 Stat 796, Congress
amended IDEA to include 20 U.S.€1415(]) which provides that

[n]othing in this chapter shall be canged to restrict or limit the rights,

procedures, and remedies available urttie Constitution, the Americans with

Disabilities Act of 1990, tie V of the Rehabilitatio\ct of 1973, or other Federal

laws protecting the rights of children witlisabilities, except that before the filing

of a civil action under such laws seekindjakethat is also available under this

subchapter, the procedures under subsec{®remnd (g) of this section shall be

exhausted to the same extent as wdiddrequired had the action been brought

under this subchapter.
Courts construing this provisiomave recognized that thisgwision was intended to overrule
Smith v. RobinsonSee e.g.Mark H. v. Lemahieu513 F.3d 922, 934 (9th Cir. 2008) (noting
that, in adding 8 1415(l) to the HA, “Congress has clearly expressesdntent that remedies be

available under Title V of the Rabilitation Act for acts that also violate the IDEA, overriding

the holding of the Supreme Court 8mith v. Robinsdh The purpose section of the statute



itself states that it is an act “to clarify th#eet of the Education othe Handicapped Act on
rights, procedures, and remedies under other faleging to the prohibition of discrimination,
and for other purposes.” Handicappedl@en’s Protection Act, PL 99-372.

Defendants read into Secti@d15(1) a limitation that the Cousimply cannot locate. In
its initial brief on its motion to strike, HCDE argues in a footnote that

this amendment did not authorize pldistito pursue claims under other federal

statutes alongside claims under the IDEAatllress an alleged denial of FAPE.

Rather this amendment simply presentesse claims that a ghtiff would have

had under other federal lawsat do not address FAPE.

(Court File No. 20, HCDE Br. at n. 2). As arpumatter of statutoryamstruction, the Court is
hard pressed to find this limitation withinetistatute. Section 1415(1) provides thidbthingin

this chapter shall be construed to restrict ortlime rights, procedures, and remedies” available
under the ADA and Section 504. 20 U.S.C. § 1B1®Mmphasis added). Defendant’s argument
would have the Court read in limitations thag aimply unsupported by the plain language of the
statute.

HCDE points to various casésargues support its readingut the Court finds these
unconvincing. HCDE's cites t€huhran v. Walled Lake Consol. Sc839 F. Supp. 465, 475
(E.D. Mich. 1993) which, although it doegach the holding urged upon this Court by
Defendants, it does so only because it improperly reliRatminsonfor the proposition that the
ADA and 504 claims were redundant. Indeee Sixth Circuit expressly overruled the holding
for which HCDE cites the case precisely becaRebinsonhad been “expressly overruled” by
Congress Chuhran v. Walled Lake Consol. Sddo. 92-76860, 51 F.3d 271, 1995 WL 138882

at *2 & n.3 (6th CirMar. 28, 1995) (per curiam). The Cothrtis finds HCDE'’s reliance on this

decision unpersuasive. HCDE next malkesentirely unsupporteassertion that



[w]ithin the Sixth Circuit, when a coudonsiders claims alleging the denial of
FAPE under the ADA and Section 504, or arfythe other federal statutes listed
in 20 U.S.C. 8§ 1415(l), through the lewn$ the IDEA, thecourt invariably
subsumes these other claims within the IDEA.
(Court File No. 20, Pl Br. at 9). HCDE's remaining citations similarly fail to support
Defendants’ argumernit.
Because Defendafithave cited no viable authority rfdhe proposition that Plaintiffs’

ADA and Section 504 claims are subsumed thgir IDEA claim, the Court will deny

* One might assume that because this stateimemnt followed directly by a citation, the
case discussed throughout the remainder of the paragraph would support the proposition. But,
that would be incorrect. The case discussed by HQBEg v. Dawson Springs Indep. Sch.
Dist, 197 F. App'x 427, 434 (6tkCir. 2006), does not speak atl to the Defendants’
subsummation argument, but rather dismistea plaintiff's ADA and Section 504 claims
because the plaintiff failed toklkeaust administrative remediedd. at 434. HCDE quotes the
following language from the opinion: “The existenof express remedies in a statutory scheme
demonstrates that Congress intended to smppbther remedies that might otherwise be
available to complainants.Id. But, this language has absolytaothing to do with the ADA or
Section 504; rather it goes to whether a plHintay use 42 U.S.C. § 1983 to enforce the IDEA.
Id.

® HCDE also cite®iaz-Fonseca v. Puerto-Ricd51 F.3d 13 (1st Cir. 2006) but the First
Circuit itself has more recently clarified that

it is important to understand thBtiaz—Fonsecadoes not bar a plaintiff from
bringing a discrimination claim based oml@nial of a FAPE in conjunction with
an IDEA claim, because the discrimiioa claim involves te additional element
of disability-based animusAs such, the discrimination claim does not “turn[ ]
entirely on the rights creatdy statute in the IDEA.Diaz—Fonseca451 F.3d at
29. To readDiaz—Fonsecaotherwise conflates twaauses of action merely
because they share some common elésnemd undercuts the IDEA’s explicit
caveat that it does not restrict or linthe rights, procedes, and remedies
available under the Rehétation Act or the ADA.

D.B. ex rel. Elizabeth B. v. Esposi@¥5 F.3d 26, 40 (1st Cir. 2012).

® TDOE relies almost entirely on HCDE'’s argents for this point. The one additional
point of authority cited by TDOE isl.L. ex rel. Mrs. C. v. Knox Cnty. ScB15 F.3d 688, 695
(6th Cir. 2003). This case does not suppeefendants’ subsummation argument but rather
holds that a Section 504 claim bdsen a denial of FAPE must lobksmissed if IDEA claims for
denial of FAPE are also dismissed.



Defendants’ motion to dismiss on this grodnd.

B. Exhaustion

Defendants next argue ditiffs failed to exhaust admstrative remedies as to their
Section 504 and ADA claims. Title 20 Uniteslates Code Section 1415(l) provides “the
procedures under subsectidifisand (g) of this saion shall be exhaustdd the same extent as
would be required had the action been broughder this subchaptér Here, Defendants
concede Plaintiffs have exhaed administrative remedies féheir IDEA claims, but argue
Plaintiffs were also required to raise their ABKiIims and Section 504 claims within their IDEA
due process hearing. Secti@415(l) provides that theroceduresshould be exhausted to the
same extent as required under IDEAhis requires that Plaintiffs present their grievances in the
hearings required by IDEA, but it doast require these &ntiffs proceedingro sein the due
process hearing to cite to stasitby title and section of thé.S. Code so long as the opposing
party is placed on notice of the claim assert8de Brown v. Dist. 299--Chicago Pub. $S@162
F. Supp. 2d 1076, 1085-86 (N.D. Ill. 2010) (“Reprgsd at the hearing by his mother,
[plaintiff] need not have specifically mention#te ADA or discrimination at the hearing. But he
was required to present the isswunderlying his ADA claim so d@h the hearing officer had the
opportunity to consider a remedy.&f, Younis v. Pinnacle Airlines, In®610 F.3d 359, 362 (6th
Cir. 2010) (construing the exhaustion requireradnt the employment discrimination context
and noting that “because aggrieved employeesratcattorneys-usually file charges with the

EEOC, theirpro se complaints are construed liberally”) Because Plaintiffs’ due process

" Because Plaintiffs’ ADA and Section 504aichs remain viable, the Court will deny
Defendants’ motion to strike Plaintiffs’ jury demand.



complaint referenced the @xsions and deprivatiofithat now form the basis of this complaint,
the Court finds Plaintiffs did exhaust administrative remedies and will deny Defendants’ motion
to dismiss on this grourtd.

C. Complaint Resolution Procedure

Plaintiff alleges TDOE doesot provide the complaint selution procedure (“CRP”)
required by 34 C.F.R. 8§ 300.150-153. TDOE arguisscthim should be dismissed and points
the Court to a state law, Tennod2 Ann. § 49-10-604, as concluseof the state does in fact
have such a procedure. PIdisticlaim, however, is not that ¢hstate legislaterdid not comply
with the regulations, but rather that the Tessse Department of Education does not comply
with the regulations. And a sta¢ requiring TDOE to comply isot conclusive proof of such
compliance that would allow this Court to dissisuch an allegation on a motion to dismiSse
Igbal, 556 U.S. at 678 (2009) (“Whehere are well-pleaded faet allegations, a court should
assume their veracity . . . .”). Here, Pldfat complaint alleges the SEA (TDOE) failed to
provide the required CRP. This Court is requiredate that allegation as true at this stage of

the litigation. The Court will deny TDO& motion to dismiss on this ground.

8 Defendants’ also assert that Plaintiffs should be Hafrem raising certain other
procedural violations because it argues thatetimeatters were not considered at the due process
hearing. It is not appropriate, however, to detide matter at the motion to dismiss stage where
the Court is limited to the reviewing the allegatiamshe complaint. The Court will thus reserve
ruling on this issue.

° TDOE asserts that Plaintiffslaims against it should bdismissed because it was not
named as a party in the due process heaaind thus Plaintiffs hae failed to exhaust
administrative remedies. Because Plaintiffegd systemic failures and seek system wide
reforms gee, e.g.Compl. at {1 93-95, 100-103, 133), Plffimtneed not exhaust administrative
remedies.J.S. ex rel. N.S. v. Attica Cent. S&86 F.3d 107, 113 (2d Cir. 2004).



V. CONCLUSION
For the above reasons, the Court WENY Defendants’ motions to dismiss (Court File

Nos. 34, 37).

SO ORDERED.
ENTER:
/s/

CURTIS L. COLLIER
UNITED STATES DISTRICT JUDGE




