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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

AT CHATTANOOGA
JASONOSMONDHINES, )
Petitioner, ;
V. ) No. 1:15-CV-13-HSM-CHS
JAMESM. HOLLOWAY, ))
Respondent. ))

MEMORANDUM OPINION

This is a petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254, fibed $&/
prisoner Jason Osmond Hines (“Betier”), challenginghe constitutionalityof his confinement
under a state court judgment of two counts obsdedegree murder and one count of aggravated
assault [Doc. 1]. Respondent filed a responsgpposition, as well as a copy of the state record
[Docs. 14 and 15]. Petitioner filed a reply tosRendent’s response followed by an amended reply
updating changes in case law used in his earliagf[lDocs. 17 and 27]. For the reasons set forth
below, Petitioner’'s 8§ 2254 petition [Doc. 1] will ENIED, all pending nondispositive motions
will be DENIED AS MOOT , and this action will b®ISMISSED.

l. PROCEDURAL HISTORY

On December 14, 2014, Petitioner was convictdéidvang a jury trial of two counts of
second-degree murder and one coafnadggravated assaul&ate v. Hines, No. E2010-01021-
CCA-R3CD, 2011 WL 5966910, at *1 (fie. Crim. App. Nov. 30, 2011ppp. denied (Tenn.
April 11, 2012). At a separasentencing hearing, the trial coarerged one conviction of second
degree murder and the aggravated assaultictomv into the remainig second degree murder

conviction and sentenced Petitioneragenty-two years imprisonmentd. Petitioner appealed
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this conviction, raising the following argument$) the evidence was inigient to support his
conviction for second degree murder; (2) thal tcourt erred in excluding a drawing from
evidence; (3) the trial court erred in denying Petitioner's request for a mistrial; (4) the State
committed prosecutorial misconduct by suborning pgrafrone of its witnesses; (5) the State
committed prosecutorial misconduct by makingomapriate comments during closing argument;
(6) the cumulative effects of ersat trial precluded a fair triaind (7) the trial court erred in
sentencing Petitionend. Discerning no reversible error, on November 30, 2011, the Tennessee
Court of Criminal Appeals (“TCCA”) affirmed the trial court’s judgmemd. at *12. Petitioner
sought permission to appeal to the TennesseeeB@p€Court (“TSC”), but his request was denied
on April 11, 2012.1d. at *1.

On August 12, 2012, Petiner filed a timelypro se petition for post-conviction relief.
Hinesv. Sate, No. E2013-01870-CCA-R3PC, 2014 WL 15769327%1 (Tenn. Crim. App. Apr.
21, 2014),app. denied (Tenn. Sept. 18, 2014). He was subsetjyeappointed counsel, and an
amended petition was filed on November 9, 2012, alleging ineffective assistance of counsel based
on counsel’s failure to properly impeach the Stteitness and adequately present a theory of
self-defenseld. Following an evidentiary hearing on tmatter, the post-consfion court denied
the petition.Id. On April 21, 2014, the TCCA affirmedetpost-conviction courd’denial of relief
and on September 18, 2014, the TSC denied revidw.

Petitioner then filedhe instant petition fowrit of habeas corpus on December 14, 2014
[Doc. 1]. This matter is now riper the Court’s review.
I. FACTUAL BACKGROUND

The following factual background is takérom the TCCA'’s opinion on appeal:

On the evening of September 9, 2007, Movell Lightner was at his mother’s
house at 3308 3rd Avenue, Chattanooga.s&ie Appellant ride up the street on a



bicycle. Because Mr. Lightner knew Appeitdne began talking to him. According
to Mr. Lightner, Appellant told him thappellant had come to the area to rob a
white person. Appellant lifted up hisighand showed MrLightner, “something
like a big old automatic, like a .44, 9mm, or .45.”

Mr. Lightner saw Keosha Byrd and Terrellddg, the victim, drive down the street.
Mr. Harris stopped the car and spoke withp&llant. The victim asked Appellant
whether he had the forty doltathat he owed him. @pellant responded that he
had the money. The victim drove up gteeet and turned around. He parked in
front of Ms. Byrd’s uncle’siouse. Appellant parkedshbicycle in Mr. Lightner’'s
mother’s driveway and got into theck seat of the victim’s car.

Mr. Lightner began to walk towards his ther's house. He heard a gunshot and
turned around. He saw Ms. Byrd jump out of the car and run up to the door of 3303
3rd Avenue. He could seeetlvictim and Appellant siiggling inside the car. He
heard a second shot. He saw Appeljantp out of the car and run away.

Mr. Lightner ran to his mothies house yelling for her toall 911. At the same time,

Ms. Byrd ran to 3303 3rd Avenue beating thoor to get into the house. He saw
the victim get out of the car and staggeound walking like a “zombie.” He saw

the victim go to Ms. Watkins’s housat 330 3rd Avenue, and knock on the door.
When he was not let into the house, the victim went back to the sidewalk and sat
down and did not get up again.

Marquita Watkins lives at 3303 3rd AvenueShe stated at trial that she saw
Appellant and Mr. Lightner talking. She gsvan her porch and heard Appellant tell

Mr. Lightner that he was in the area to rob someone. Shortly thereafter, she saw
Ms. Byrd and the victim drive up in thhegar. She saw Appellant speaking to the
victim while the victim was in the car. 8lsaw the victim drive up the street, turn
around, and come back and park on her side of the street. Ms. Watkins saw
Appellant get into the back seat of the victiroar. She saw a “flash of light inside

the car” and heard a gunshot. Ms. Watkins saw Ms. Byrd get out of the car and run
up to her house. She let Ms. Byntb the house, and they called 911.

She looked back out the window and sappAllant still in the car bending over to
the front seat of the car by the victirkls. Watkins saw Appellant jump out of the
car, carrying something in his hand, and away from the sceneAfter Appellant

ran away, the victim got owf the car and came up to Ms. Watkins’s porch. She
did not let him into the house. The victiwalked back to his car and sat down.
However, the victim could not talk bec@iwhen he tried “a big bubble of blood
would come out of his mouth and bust all over his face.”

Ms. Byrd stated that the victim had bdegr boyfriend. On the date in question,
Ms. Byrd and the victim were driving @rd Avenue when t#y saw Appellant.
According to Ms. Byrd, Appellant flaggedaim down and told the victim he wanted



to buy some crack cocaine. The victindtbim that they wald be “back around”
because they had to drop a friend off at a house up the street.

Ms. Byrd testified that the victim had beselling cocaine thatay and that he had
over $1,000 in his possession. elireturned to Appellargnd parked in front of
Ms. Watkins’s house. Appellant got in thackseat behind the victim. The victim
said something that made Ms. Byrd t@mound and look at m. When she did
that, she saw Appellant pulling a gun fréms waistband. Appellant was pointing
the gun toward the victim’s face or nedk/lhen Ms. Byrd saw the victim trying to
get out of the car, she got outdaran to Ms. Watkins’s house.

Ms. Byrd saw the victim get out of the c&he said he came to her friend’s house.
When he returned to the car, he felltbe ground. Ms. Watkins and her boyfriend
went to check on the victim by the car. Ms. Byrd said she did not see anyone take
anything from the car. She also deniedit tthe victim had a gun the night of the
incident. Ms. Byrd gave a statement to officers when they arrived, and she
identified Appellant in g@hotographic lineup immediatelvhen she was shown the
photographs.

Officer Peter Miller was a patrol officavith the Chattanooga Police Department.
He responded to a shooting call at the 330@kbf 3rd Avenue. When he arrived,

he found the victim lying on the ground. The victim had a single gunshot wound.
He was still alive but unable to speak.

Lieutenant Edwin McPherson worked tbe Chattanooga Police Department. He
headed up the search for AppellantOn September 11, 2007, Lieutenant
McPherson received information as toesn Appellant was hiding. The officers
went to the location, found Appellant, and arrested him.

Investigator Greg Mardis, with the Chattanooga Police Department, collected
evidence at the scene of the crime. fblend $300 worth of cocaine between the
console and seat of the cate could not find the @apon and found no shell casings

in the car. He testified that this could/kdeen because a revolver was used rather
than an automatic weapon.

Scientists with the Tennessee Bureaunekktigation (“TBI”) also testified at the
trial. Don Carmen testified that the balkee received for testg was a bullet from

a .44 special Smith and Wesson. It was a revolver bullet. Laura Hodge testified
that the gunshot residue kibllected from theictim indicated no gunshot residue.
She stated that this resdid not eliminate the possiity that the victim had gun.

An autopsy was performed on the victim. James K. Metcalfe was the forensic
pathologist with the Hamilton County ieal examiner’s office who performed

the autopsy. He determined that a duntsvound to the neck was the cause of
death. Dr. Metcalfe testified that the btkatered the victim’s neck near his right



ear, exited on the left sidé his neck, and came to résthis shoulder. There were
also markings that suggested close-range contact.

Appellant also testified at the trial. Hgated that he arrived on 3rd Avenue and
found Mr. Lightner. He spoke with Mightner about buying some crack cocaine.
He saw the victim, whom he knew from serytime in jail together. The victim
said that he would sell him some cocabue needed to take a friend home who was
in the backseat of the car. When thetim returned, Appellantried to give the
victim $40, but the victim told Appellatite needed to get into the car.

Appellant got into the backseat of thar. He placed his $40 on the console.
According to Appellant, the victim grabthéhe money and started arguing with him
about Appellant’'s owing him money from prior drug deal. Appellant told the
victim he needed to give him his moneych or give him some cocaine. According

to Appellant, the victim poited a gun at him and demanded the rest of the money
Appellant owed him. Appellant testifiedatthey began to argue and struggle with
each other to gain control of the gunppgllant thinks that during the struggle his
finger hit the trigger and causéhe victim to accidentally shoot himself. He stated
that he got scared when the victim vea®t and ran away. Lieutenant McPherson
arrested Appellant at his friend's house.

The Hamilton County Grand Jury indictégbpellant for one count of first-degree
murder, one count of first degree felony murder, and one count of attempted
especially aggravatedbbery. Atthe corasion of a jury tial held May 5-7, 2009,

the jury convicted Appellant of twooants of second-degree murder as lesser
included offenses of the first degree murdearges and of aggravated assault as a
lesser included offense of attengbespecially aggravated robbery.

On June 8, 2009, the trial court held a safmasentencing haag. The trial court
sentenced Appellant to twenty-two years as a Range I, violent offender for each of
the second degree murder convictions awe years for the aggravated assault
conviction. The trial courthen merged one of the second-degree murder counts
and the aggravated assault into the fiemg second-degree murder conviction.
The result was one twenty-two year sentence.
Hines, 2011 WL 5966910, at *1-3.
1. STANDARD OF REVIEW
The Court must review Petitioner’'s request for habeas corpus relief pursuant to the
standards set forth in the Antiterrorism andeEfive Death Penaltjct of 1996 (“AEDPA"),

which allows state prisoners teek federal habeas corpus rebefthe ground that they are being

held in custody in violation of the Constitutionwis, or treaties of the United States. 28 U.S.C. §



2254;Reed v. Farley, 512 U.S. 339, 347 (1994). Congress hasdated that federal courts review
state court adjudications on the nitee of such claims using a ftfhly deferential” standard of
review. See, e.g., Harrington v. Richter, 562 U.S. 86, 105 (2011). Undérs deferential standard,
this Court is bound taccept the state court’s fimdjs of fact as true uegs a petitioner presents
“clear and convincing evidence” to the comyrar28 U.S.C. § 2254(e)(1)(providing that “a
determination of a factual issue by a State ttsball be presumed to be correct” unless the
petitioner rebuts that presumptiontlwviclear and convincing evidencege Seymour v. Walker,

224 F.3d 542, 551-52 (6th Cir. 2000\dditionally, this Court may nogrant habeas relief to a
state prisoner unless the state cawlEcision on the merits of his c¢ta “(1) resulted in a decision
that was contrary to, or involdean unreasonable application okanlly established Federal law,
as determined by the Supreme Court of the Urfiiedes; or (2) resulted in a decision that was
based on an unreasonable determination of theifalight of the evidence presented in the State
court proceeding.” 28 U.S.C. § 2254(d).

“Clearly established federal law,” for the pusgs of § 2254(d)(1), refers to rulings of the
United States Supreme Court in place at the time of “the last state-court adjudication on the
merits.” Greene v. Fisher, 132 S. Ct. 38, 44 (2011)ockyer v. Andrade, 538 U.S. 63, 71-72
(2003) (defining clearly establistidederal law as “the governingglal principle or principles set
forth by the Supreme Court at theé the state court renders its decision”). A decision is “contrary
to” clearly established federal law if “the stateitt arrives at a conclusion opposite to that reached
by [the Supreme Court] on a questiof law or if the state court decides a case differently than
[the Supreme Court] on a set of nréby indistingushable facts.”Williams v. Taylor, 529 U.S.

362, 413 (2000). A state-court decision unreasonappfies clearly estdished federal law if



“the state court identifies ¢hcorrect governing legal principle from [the Supreme Court’s]
decisions but unreasonably applthat principle to the facts of the prisoner’s cake.”

The standards set forth in the AEDPAI® “intentionally difficult to meet.Woods v.

Donald, 135 S. Ct. 1372, 1376 (2015) (quotdite v. Woodall, 134 S. Ct. 1697, 1702 (2014)).
Ultimately, the AEDPA'’s highly deferential standasgjuires this Court to give the rulings of the
state courts “the benefit of the doubiCullen v. Pinholster, 563 U.S. 170, 181 (2011) (quoting
Woodford v. Visciotti, 537 U.S. 19, 24 (2002)).

However, before a federal court may review @efal claim raised in a habeas petition, it
must first determine whether the petitioner has exhausted the remedies available to him in state
court. See 28 U.S.C. § 2254(b)(1). If a federal habelasm has not been prasted to a state court
for adjudication, then it is unextsted and may not properly servdlas basis of a federal habeas
petition. See Wainwright v. Sykes, 433 U.S. 72, 87 (1977).

The exhaustion “requirement is satisfied when the highest court in the state in which the
petitioner was convicted has been given a fall &ir opportunity torule on the petitioner’s
claims.” Wilson v. Mitchell, 498 F.3d 491, 498-99 (6th Cir. 2007) (quotirat v. Coyle, 261
F.3d 594, 608 (6th Cir. 2001)). Under TenmesSupreme Court Rule 39, a Tennessee prisoner
exhausts a claim by raising it before the TCCSee Adams v. Holland, 330 F.3d 398, 402 (6th
Cir. 2003). A federal court will naeview claims that were nehtertained by thstate court due
to the petitioner’s failure to (1) raise those claiimghe state courts while state remedies were
available, or (2) comply with a state procedur# that prevented the state courts from reaching
the merits of the claimsLundgren v. Mitchell, 440 F.3d 754, 763 (6th Cir. 2006).

A petitioner who fails to raise his federal claim in the state courts and who is now barred

by a state procedural rule from returning with the claim to those courts has committed a procedural



default. See Coleman v. Thompson, 501 U.S. 722, 732 (1991). A medural default forecloses
federal habeas review, unless the petitioner can slaose to excuse the failure to comply with
the state procedural rule andwad prejudice resulting from thaleged constitutional violation.
Id. at 750.
V. ANALYSIS

Respondent has identifiehe following claim&

1. Ineffective assistance from triabgnsel [Doc. 1-1 at 1-4, 9-11, 14-16].

2. Ineffective assistance from diremgppeal counsel [Doc. 1-1 at 1, 11].

3. Ineffective assistance from post-convictiappellate counsel [Doc. 1-1 at 1,
17].

4. Due process violation caused by trial dtsudiscussions with trial counsel and
exclusion of demonstrative evidence [Doc. 1-1 at 16].

5. Error by post-conviction court for failing recuse itself [Dc. 1-1 at 15-16].

6. Sentencing error: Double@eardy [Doc. 1-1 at 17].

7. Prosecutorial misconduct [Doc. 1-1a 7, 9].

Respondent argues that all claims asseligdPetitioner are ier non-cognizable,
deficiently pleaded, procedurally defaulteddéor meritless and should be dismissed.

A. INEFFECTIVE ASSISTANCE OF COUNSEL

Petitioner claims that heeceived ineffective counsel fromal counsel (Claim 1), direct
appeal counsel (Claim 2), and pasnviction counsel (Claim 3). The Sixth Amendment provides,
in pertinent part, that “[ijn all criminal prosecoitis, the accused shall enjihe right . . . to have

the Assistance of Counsel for his defense.” @é&hst. Amend. VI. Under the Sixth Amendment,

! petitioner did not follow the court-approved form for pi® se petition and failed to
enumerate his claims in an organized manmdter review of the pleading, the Court does not
discern any further claims not ahdy identified by Respondent.

8



a defendant has a constitutionght not just to counsel, but teeasonably effective assistance”
of counsel. Srickland v. Washington, 466 U.S. 668, 687 (1984). Under eickland standard
for proving ineffective assistance of counsel, seddant must meet a two-pronged test: (1) that
counsel's performance was deficient; and (2t tthe deficient performance prejudiced the
defense.ld.

Under the first prong of the test, the appraig measure of attorney performance is
“reasonableness under prevailing professional nori@sitkland, 466 U.S. at 688. A defendant
asserting a claim of inedttive assistance must “identify the astomissions of counsel that are
alleged not to have been the resofitreasonable professional judgmenid. at 690. The
reasonableness of counsel's performance mustvakiated “from counssl perspective at the
time of the alleged error and ight of all the circumstances, an@ tstandard of review is highly
deferential.” Kimmelman v. Morrison, 477 U.S. 365, 381 (1986) (quotiggickland, 466 U.S. at
689). A court considering cosel's performance “must indulge a strong presumption that
counsel’'s conduct falls within the wide range of reasonable profedsassistance; that is, the
defendant must overcome the presumption thader the circumstances, the challenged action
might be considered sound trial stratedgtrickland, 466 U.S. at 689.

The second prong requires tpetitioner to show that cosal's deficient performance
prejudiced the defense. Thus, “[a]n error burexel, even if professionally unreasonable, does
not warrant setting aside the judgment of a crahproceeding if the error had no effect on the
judgment.”Strickland, 466 U.S. at 691. In order to prevail on a claim of prejudice, a petitioner
must show “there is a reasonaplebability that, absent the erspthe factfinder would have had
a reasonable doubt respecting guilid: at 695. “A reasonable @bability is a probability

sufficient to undermine coitfence in the outcome.l'd. at 694. It is noénough “to show that the



errors had some conceivable effect on the outcome of the proceddingt”693. While both
prongs must be established to meet a petitisneurden, if “it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient prejudice . . . that course should be
followed.” Id. at 697.

Any 8§ 2254(d)(1) claim reviewed und8rickland is “doubly deferential,” affording both
the state court and the defense attorney the benefit of the dndvtiesv. Mirzayance, 556 U.S.

111, 123 (2009). Further, “[w]hen § 2254(d) appliee,question is not whether counsel’s actions
were reasonable,” but instead “whether there is any reasonable argument that counsel satisfied
Strickland’s deferential standardHarrington, 562 U.S. at 105.

1. CLAIM 1: TRIAL COUNSEL

Petitioner asserts the followiniegations of ineffective assetce of trial counsel: (1) trial
counsel failed to properly impeach witnesses; (2) ¢ounsel failed to object to the State’s closing
argument; (3) trial counsel abandoned Petitian&self-defense” argument; (4) trial counsel had
a conflict of interest dung trial due to trial counsel’s attentptsecure a position with the district
attorney’s office, by taking instruction from tistate, and because Rietmer filed a complaint
with the Board of ProfessionRlesponsibility during trialgee Doc. 1-1].

Respondent argues that the state court’'s rejection of Petitioner’s ineffective assistance
claims as to his trial counsel was not contreoy or an unreasonabbgpplication of, clearly
established federal law or basmtan unreasonable determinatioriaaits in light of the evidence
presented in state court, and thus he ienttled to habeas lief [Doc. 15 p. 13].

a. Failure to Properly Impeach Witnesses

Petitioner assert that trial counsel faileghtoperly impeach two state witnesses with their

prior, inconsistent statements [Doc. 1-1 p. Bespondent argues in opposition that any error by

10



trial counsel was harmless and does not met tinelatds to establish ineffective assistance [Doc.
15].

Although the state courts found that trial ccelissfailure to impeach Mr. Lightner and
Ms. Watkins constitutes deficiency imunsel's performance, when applying Beckland test,
the state courts found no reasonable probabilityttieateficiency in counsel's performance was
prejudicial. Hines, 2014 WL 1576972, at *5-6. Specifically, the TCCA reiterates the post-
conviction court’s finding thathere was no prejudice in triabensel’s performance based on the
following reasons:

. the post-conviction court concludedat despite counssl inability to

effectively impeach Mr. Lightner and M@Vatkins, the Petitioner’'s defense was

not prejudiced by this deficiency. Signifidgn the court noted that the Petitioner

was not convicted of especially aggravatedbery or felony murder, evidencing

the jury’s rejection of Mr. Lightner'snd Ms. Watkins'’s testimony regarding the

Petitioner’s intent to rob someone. Alilshally, the court emphasized that other

evidence, such asghiestimony of Ms. Byrd and tineedical examiner, contradicted

the Petitioner’s version of events and theory of self-defense. Ms. Byrd, the only

other witness in the car at the time oé thtercation, testifek that the Petitioner

was the initial aggressor and pulled the ffom his waistbandyhich contradicted

the Petitioner’s testimony &l the victim pulled the gun on him. Likewise, the

medical examiner opined that the victinas facing forward at the time of the

shooting, which contradicted the Petiter's assertion that the gun accidently
discharged during a struggle betweka victim and the Petitioner.
Hines, 2014 WL 1576972, at *9.

Petitioner avers that the post-conviction court was incorrect in its analysis. Petitioner
appealed the post-conviction cosrtlecision arguing that “makingferences to other evidence
adduced at trial while makinthe prejudice inquiry under th&rickland prejudice prong, is
‘contrary to’ Supreme Court’s clearlytablished precedents” [Doc. 1-1 p. 2].

However, the TCCA reasoned that, althoughpibst-conviction court ferences the other

evidence adduced at trial, the court’s analysisignanquiry into the sufficiency of the evidence.

Hines, 2014 WL 1576972. Rather, it @ inquiry into the probabil that the jury’s decision

11



“would reasonably likely hae been different aent the errors.”ld. (SeePylant v. Sate, 263
S.W.3d 854, 874 (Tenn. 2008)). After consideritigobithe evidence, the post-conviction court
concluded, and the TCCA confirmed, that Petitrofaéled to establish that it was “reasonably
probable that, but for counsel’'s mistakes, fRgtitioner would not have been convicted of
second-degree murder or aggravated assadlt.”

This Court determines that the TCCA applied televant case law fod that there is no
reasonable probability that the deficiency iuesel’'s performance was prejudicial. Petitioner
made no showing that the decision reached would reasonably likely have been different absent the
error. As such, Petitioner failed to establish tiasuffered from any prejudice and thus failed to
reach the standard articulatedanickland. Accordingly, Petitioner iaot entitled to relief on this
claim.

Additionally, Respondent identified another olgiresented by Petitioner alleging that Ms.
Byrd was also not properly impeached by trialiesel. However, Respondent argues that this
argument was raised for the first time in the ansthabeas petition ariderefore procedurally
defaulted and should be dismissed.

After a review of the record, this Court fintheat Petitioner’s claim that Ms. Bryd was not
properly impeached by trial counsel was not propeaiged in state court, and thus the claim is
unexhausted and not reviewable by the Court uBd254. Further, P&bner is now precluded
from raising this claim in a state post-conviction proceeding as the time for seeking such relief
long since has passed. TAC8 40-30-102(a) and (bgealsv. Sate, 23 S.W.3d 272, 276 (Tenn.
2000). Petitioner did not argue any cause that dvexmtuse his procedural default of this claim
against Ms. Byrd, and thus this claim of ineffee assistance of counsalpng with the ineffective

assistance claims regarding testimony of Mr. Lightner and M&Vatkins, will be dismissed.

12



b. Failure to Object to State’s Closing Argument

Petitioner next contends that trial counsmhdered ineffective assistance by failing to
object to the State’s closing argument. Respohdegues that because this claim was never
specifically asserted during Petitioner’s post-conviction appeal, it is procedurally defaulted [Doc.
15 p. 16].

This Court finds that, although Petitioner nepegsented this specific claim to the post-
conviction court, it was briefly attessed by the TCCA as follows:

During closing argument, the prosecutor told the jury, “You heard [counsel] say in

his opening statement, this is an issusaif-defense. You laed the testimony of

[the Petitioner] that this is [a] self-def@missue . . . You are not going to receive

an instruction about self-defense [frdire judge]. It is not something the law

allows you to consider in this case. Ishet been fairly raised by the proof.” In

his brief to this court, the Petitioner estthat counsel failed to object to these

“inaccurate and damaging statementst imakes no argument regarding whether

counsel’'s failure to object amounted foeffective assisince of counsel.

Notwithstanding, we note that on diregp&al, this court concluded that “when

[trial counsel] failed to olgict to the comments madering closing argument about

the lack of a self-defengastruction, that [trial cunsel] was making a tactical

decision to rely on a theory thifie shooting was an acciderfiée Hines, 2011 WL

5966910, at *9. Accordingly, we discern no ineffective assistance of counsel in this
regard.

Hines, 2014 WL 1576972, at *10.

As stated in Respondent’s response, “[pdmgors are . . . permitted to comment on and
emphasize portions of the evidenin closing argumentsBowling v. Parker, 344 F.3d 487, 512
(6th Cir. 2003).” [Doc. 15 p. 16]. Even iféhState’s comments durirgypsing were improper,
which this Court makes no such determination, Paiti has failed to show that any of the State’s
comments rendered the trial fundamentally unf&ather than an error, the TCCA determined
that trial counsel made a tactical decision whehobjecting to the Statetclosing argument. In

applying the doubly deferential stamddo both trial counsel’s stiegical decisions and the state

13



court’s decision, this Court cannéind that trial counsel's desion not to object constitutes
deficient performance. As such, this claim of ineffective assistance of counsel will be dismissed.

C. Failure to Present Defense of “Self-Defense”

Petitioner asserts that triadunsel rendered ineffective asaiste of counsel by failing to
present a theory of self-defense [Doc. 1-1 p. Bgtitioner argues that he and trial counsel had
planned to pursue a self-defense theory of the crime, but trial counsel “abandoned the self-defense
instruction because of the language conding the availability of the defensdd[ at 9]. The
TCCA found as follows:

The Petitioner and counsel “obviouslylkad about self-deinse as a possible

defense theory; however, counsel wantetvit to see how thevidence turn [ed]

out” before determining which defense tgae to the jury. Counsel explained that

he decided not to request dfskefense jury instructioafter discussing it with the

State and trial court and learning that self-defense is inapplicable where the

defendant is engaged illegal activity.
Hines, 2014 WL 1576972, at *3.

In this case, by his own account, Petitioner extére victim’s vehicle to engage in illegal
activity, the acquisition of drugdHines, 2014 WL 1576972, at *6. As suctrial counsel did not
make a self-defense argument because he dibaelieve that the Petitioner was entitled to the
instruction. Id. at 4. The TCCA held that because thailability of the defase of self-defense
being conditional on the non-engagement in an illegal activity, no reasonable probability exists
that any deficiency in counsel’s penfieance in this respect was prejudicitd. at 6.

After reviewing the state court adjudicatiofts this claim on the merits, and using a
“highly deferential” standard ofeview, this Court finds thahe state court decision neither
resulted in a decision that was contrary tojrmolved an unreasonable application of, clearly

established Federal law, as determined by the Supreme Court of the United States at the time the

decision was made or resulted in a decisionwas based on an unreasonable determination of

14



the facts in light of the evidenpeesented in the State court peeding. Trial Counsel’s decision
to abandon the self-defense theappears to be a decisionskd on trial strategy. Based on
Petitioner’s failure to provide cleand convincing evidenamntrary to the ste court’s opinion,
this Court finds Petitioner’s claim of ineffectivesasstance of counsel for trial counsel’s failure to
present a theory of self-defense will be dismissed.

d. Trial Counsel’s Conflict of Interest Deprived Petitioner of a Fair Trial

Petitioner asserts that trial coehsvas ineffective due to cditt of interest [Doc. 1-1 p.

14]. Petitioner alleges & the conflict ofinterest occurred when ttiaounsel tookinstruction
regarding trial strategy from the State in an atteimgecure a position withe district attorney’s
office, and when Petitioner filemlcomplaint with the Board of &essional Responsibility during
trial [1d.]. Respondent argues that this claim is lpythicedurally defaulted and without merit.

After review of the recordthis Court agrees with Respondent that Petitioner never
presented any claim during his stateirt proceedings specificallygarding a conflicof interest
on behalf of trial counsel, and therefore, this claim is procedurally defaulted. However, some of
these issues were briefly discussed by the statets in their evaluation of other claims.
Accordingly, this Courwill look to the merit ofPetitioner’s allegation.

Looking at the substance of his argumentha instant petition, th Court finds that
Petitioner offers no proof as to any conflict of net&t. Petitioner argues thae filed a request to
appoint different counsel based trial counsel’s limited experiea in first-degree murder cases,
but claims that he felt forced to keep trial counsel after a hearing on the matter in which the
presiding judge said he would not allow any additional time to prepare if new counsel was
obtained. The Court finds no conflict of interesthis scenario. Moreover, in the instant petition,

Petitioner alludes to the factahconflict existed by way of cogon between the State and trial
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counsel because trial counsel knew he wouldvbeking with the District Attorney’s Office
following the trial. Petitioner states that the court and the Stateeirded trial counsel to not call
his defense witness and to abantiadefense of self-defensed® 1-1 p. 16]. Yet, Petitioner
offers no evidence to support these allegations,deess this claim fincgupport in the record.
Conclusory allegations, without ieentiary support, do not providebasis for habeas reliegee
Crossv. Sovall, 238 Fed. Appx. 32, 380 (6th Cir. 2007)Workman v. Bell, 178 F.3d 759, 771
(6th Cir. 1998) (conclusory allegations of ineffective assistance of counsel do not justify habeas
relief). As such, this Court find$at this claim of ineffectivassistance of counsel is not only
procedurally defaulted but also without merit and will be dismissed.
2. CLAIM 2: DIRECT APPEAL COUNSEL

Petitioner asserts that his right to due pssceas violated when siicounsel on direct
appeal failed to raise ¢hissue of whether trial counsel shobklive made a “duress” argument as
an alternative to a “self-defegistheory [Doc. 15 p. 23, Doc. 1-1 pl]. Petitioner complains that
“without a defense at trial, [h&jas denied [his] constitutionalgtt to trial by jury” [Doc. 1-1 p.
11]. Specifically Petitioner claims that histienony at trial explaining that he was under duress
at the time of the shooting wadfgtient to warrant a jury insttion [Doc. 1-1 p. 12]. Petitioner
opines that “if the jury would have been insted on the defense of ds, it is a reasonable
probability that the jury would have convictednf} of a lesser degree of homicide, lesser than
second-degree murderd[ at 13].

After review of the record, this Court finds that Petitioner did not raise this issue in his
appeal to TCCA. Ordinarily, “attorney erron state post-conviction proceedings ‘cannot
constitute cause to excuse [a] default in fedeableas™ because thereng constitutional right to

an attorney in those proceedingSoleman, 501 U.S. at 757. However, Martinez v. Ryan, 566
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U.S. 1 (2012), the Supreme Courtadished a narrow exception to t@eleman rule, holding
that:

[w]here, under state law, claims of in&ftive assistance of trial counsel must be

raised in an initial-reviewollateral proceeding, a proagdl default will not bar a

federal habeas court from hearing a sutisihclaim of ineffetive assistance at

trial if, in the initid-review collateral ppceeding, there was no counsel or counsel

in that proceeding was ineffective.

566 U.S. at 17see also Trevino v. Thaler, 569 U.S. 413, 423 (2013) (extending tMartinez
exception to states whose procedural requiremeatse it “virtually impossible” to present an
ineffective assistance claim on @lit appeal, even if no outrightgbribition existy. The Sixth
Circuit subsequently held that tMartinez-Trevino exceptionis applicable in Tennessee because
Tennessee’s procedural frameworkedis defendants to file inefftive assistance claims in post-
conviction proceedings, rather than on direct app8atton v. Carpenter, 745 F.3d 787, 795-96
(6th Cir. 2014).

Although Petitioner doegot argue that th&lartinez exception applies to excuse his
procedural default, the Court addresses the issue as follows. Petitioner cannot find relief under
Martinez because he was not prejudiced by his diaggteals counsel’s failure to raise the claim
that trial counsel shdédi have made a duress argumeAtthough Petitioner mabelieve he was
entitled to a duress jury instrumt, Petitioner failed to preseany evidence #t not having a
duress jury instruction wasejudicial or caused htsial to be unfair.

As previously stated, triatounsel is given the benefbf the doubt when it comes to
decision of trial strategy. Choaogj which defense to present to the jury is clearly considered trial
strategy. See, Srickland, 466 U.S. at 681 (“[W]hen counsel’s assumptions are reasonable given

the totality of the circumstancasd when counsel’s strategy regents a reasonable choice based

upon those assumptions, counsel need not investigateof defense that he has chosen not to
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employ at trial.”). The record shows that on cross-examination Petisokaowledged that he
got into the victim’s car voluntarily to buy drugad that he was not under duress at the time of
the incident. Thus, trial counsel’s decision nonidude a defense of duress appears to be sound
trial strategy and does hoonstitute ineffectivassistance of counsefAccordingly, Petitioner’s
counsel on direct appeal was mu¢ffective for not making an ineffective assistance of counsel
claim against trial counsel for not presenting a slsidefense to the jury. As such, this claim will
be dismissed.

3. CLAIM 3: POST-CONVICTION APPELLATE COUNSEL

Petitioner next asserts thasIost-conviction appelbia counsel was iriective for failing
to raise the issue of effective assistance of trial counsel appeal [Doc. 1]. However, after
review of the record, th€ourt finds that prior toehe instant petion, Petitioner did not raise this
claim for relief.

Ineffective assistance of counsel at this stage of the case cannot constitute cause to excuse
the procedural default because it is notrgimal-review collateral proceeding. Althoudartinez
andTrevino expanded the class of cases in which teipeer can establish cause to excuse the
procedural default of ineffectvassistance claims, the Supee@ourt cautioned that the rule
“does not extend to attorney errors in any proceeding beyond the first occasion the State allows a
prisoner to raise a claim ofeffective assistance at triaMartinez, 566 U.S. 1Trevinov. Thaler,

569 U.S. 413 (2013).

Here, Petitioner has never msa claim for ineffective assistance of post-conviction
appellate counsel in the stataucts. Moreover, the Supreme Colias not recognized ineffective
assistance of post-convictioounsel as a free-standing constitutional claim and Petitioner does

not argue it as such here. Iregffive assistance of post-convictiavuasel is relevant only if it is
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cause for failure to comply with a procedural ruketitioner has not shown that the error of his
post-conviction trial counsel caed his non-compliance with aggedural rulein the post-
conviction appellate courAccordingly, his ineffetive assistance of couns#aim is procedurally
defaulted and will be dismissed.

B. CLAIM 4- VIOLATION OF DUE PROCESS: EXCLUSION OF
DEMONSTRATIVE EVIDENCE

In his pleading, Petitioner statdsat the “trial cour violated [his] due process rights by
excluding [a] demonstrative drawing as ende” [Doc. 1-1 p. 16]. Respondent argues that
Petitioner never presented thikegation to the state court dog his post-conviction proceedings,
and, as such, this claim is now barred by procddiefault [Doc. 15 p. 20]. However, the TCCA
discussed the issue as follows:

At trial, Appellant attempted to froduce a drawing completed by one of
Appellant’s fellow inmates depicting thecident to demonstrate where Appellant’s
hands and the victim’s hands were in relatio each other. The trial court initially
was going to allow the introduction of theadiing but subsequently discovered that
Appellant had not drawn the picture hims@lf.this point, the trial court sustained
the State’s objection to¢hintroduction of the drawing.

Hines, 2011 WL 5966910, at *4. Thus, the Court firRititioner fairly presented this issue on
appeal.ld.

Analyzing the issue on the merits, the postviction court concluded that there was no
abuse of discretion in denying the admission efdhawing into evidence when he was allowed
to testify extensively on this same issie.

As we begin our analysis, we note well-established precedent providing generally
“that trial courts have broad discretion in determining the admissibility of evidence,
and their rulings will not be reversed absent an abuse of that discr&ate. V.
McLeod, 937 S.W.2d 867, 871 (Tenn.1996). e admissible, evidence must
satisfy the threshold determination k#levancy mandated by Rule 401 of the
Tennessee Rules of Eviden&ee, e.g ., Sate v. Banks, 564 S.W.2d 947, 949
(Tenn.1978). Rule 401 defines “relevanidence” as being “evidence having any
tendency to make the existence of dagt that is of consequence to the
determination of the action more probabidess probable thahwould be without
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the evidence.” Tenn. R. Evid. 401. Howeuglevant “evidence may be excluded

if its probative value is substantially outweighed by ... the danger of unfair
prejudice.” Tenn. R. Evid. 403ge also Banks, 564 S.W.2d af51. A trial court
abuses its discretion in regards to tmmissibility of evidence only when it
“applie[s] an incorrect legal standard,reach[es] a decision which is against logic
or reasoning that cause[s] an stjae to the party complainingState v. Shirley, 6
S.W.3d 243, 247 (Tenn.1999) (quotidpte v. Shuck, 953 S.W.2d 662, 669
(Tenn.1997)).

Hines, 2011 WL 5966910, at *4

In sum, the post-conviction court denied tlam because the trial court did not apply an
incorrect legal standard and besauts decision was not againsgic nor did it cause an injustice
to Petitionerld. This issue was not presenteany further state court proceedings.

This Court finds that the state court’s decision was not contrary to and did not involve an
unreasonable application of clearly establisifederal law, and it was not based on an
unreasonable determination of tii&cts in light of the evidere presented in state court
proceedings. Even if it were found to be ertbe error would be harmless and not affect the
outcome of the trial because Petitioner was abiestiify on this same issue. Therefore, evidence
concerning his theory of whereshand the victim’'s hands wene relation to each other was
presented to the jury even through not presentaddrawing. Petitioner did not meet his burden
of demonstrating that he is entitled to rebefthis claim. This claim will be dismissed.

C. CLAIM 5- VIOLATION OF DUE PR OCESS- FAILURE TO RECUSE

In his pleading, Petitioner states, “I'm allagithat the post-convicin undersigned judge
abused his discretion when he denied my amoto recuse” [Doc. 1-1 p. 16]. Petitioner claims
that his post-conviction counserally moved for recusal of the judge based on discussions
between the judge and trial counsel during a recess, which dllegéuenced trial counsel’'s

defense strategyd.]. Petitioner asserts thiais due process rights wermlated when his motion
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to recuse was denietd]]. Respondent argues that Petitiod& not raise thislaim on appeal
and therefore it is procedurally barred.

After a review of the record, this Court finttsat the alleged due process violation was
never presented to the state ¢ew@and a state court remedynis longer availald. Although the
claim is technically exhausted, it is procedurally defaulted and will be dismissed.

D. CLAIM 6- DOUBLE JEOPARDY CLAUSE

Petitioner asserts that his sentence constitdteible jeopardy in violation of the Fifth
Amendment [Doc. 1-1 p. 17]. Respondent argnespposition that Petitioner’s challenge to the
state court’s application state sentencing laws is not a cagile basis for federal habeas relief
and is also procedurally defaulted [Doc. 15 p. 21].

First, the state court explairte Double Jeopardy clauseestially prevents a sentencing
court from prescribing a greater psihiment than the legislature provid&thite v. Howes, 586
F.3d 1025, 1033 (6th Cir. 2009). The Double Jedpatause does permit multiple punishments
for the same conduct if the legislature hapmwided and recognizes no exception for necessarily
included or overlapping offensekd. In assessing the intent oktbktate legislature as to multiple
punishment for the same conduct, a federal hatmas is bound by the s&s construction of its
own statutesVolpe v. Trim, 708 F.3d 688, 696 (6th Cir. 2013 hus, once a state court has
determined that the state legislature intended cumulative punishments for a single criminal
incident, the federal habeas coigrbound by that determination.

In the instant petition, the afiation is simply stated d$Petitioner’s] conviction and
sentence is a violation of the Fifth Amendment and is thereby void . . .” [Doc. 1-1 p. 17]. Petitioner
appears to be challenging the staburt’s application oftate sentencing laws. However, federal

habeas courts may not provide relief tditmmer based on errors of state laee Estelle v.
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McGuire, 502 U.S. 62, 67-68 (1991). A federal habgetition that alleges state grounds must be
dismissed. Seymour v. Walker, 224 F.3d 542, 552 (6th Cir. 2000petitioner’s allegation of the
state court’s incorrect applicati of state sentencing guidelinesaisnatter of state concern only
and not a cognizable basis for federal revidgdaward v. White, 76 Fed. App’'x 52, 53 (6th Cir.
2003) (“A state court’s alleged migerpretation of state sentenciggidelines . . . is a matter of
state concern only.”). Consequently, this claim will be dismissed.

E. CLAIM 7- PROSECUTORIAL MISCONDUCT

Lastly, Petitioner claims that the State committed prosecutorial misconduct by presenting
a witness whose testimony the State knew was pefjdoc. 1-1 p. 7]. Petitioner argues that Mr.
Lightner's testimony was inconsisiie and often directly contdictory to other witnesses’
testimony [d.]. Specifically, Petitioner says th®tate knew Mr. Lightner's testimony was
misleading and incorrect but used hestimony to their advantagkel.]. Mr. Lightner testified
that he saw Petitioner with an automatic pidtok the State knew that the victim was killed by a
revolver [d.]. Knowing this, the Stateibt'sponsored this testimony” atial allowing the jury to
be presented with false informatidial.|.

The post-conviction court found that althoutje State has a duty not to present false
testimony, the fact that MLightner’s testimonydiffered from that of dter witnesses and other
evidence presented is not in and of itsetigrthat Mr. Lightner perjured himselidines, 2011
WL 5966910, at *6. Mr. Lightner téfed that he has smoked a great deal of marijuana since the
events at issue and that his memory was “fogdg.” In addition, Petitionrewas allowed to cross-
examine Mr. Lightner at lengthd. When witnesses give condliatory testimony, it is up to the

trier of fact to determine which testimony is credibte. The post-conviction court found that
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Petitioner had not proven that Mr. Lightner perjungtiself or if he did pgure himself that the
prosecution knowingly put him ahe stand for that purpodel

Notwithstanding the deference owed to the state court’s decision, this Court finds that
Petitioner has failed to demonstrate how thate3¢ testimonial examation of Mr. Lightner
rendered the trial unfair. Theas¢ court’s analysis of thislegation was not unreasonable, and
accordingly, this claim of prosecutorial misconduct will be dismissed.

Moreover, Petitioner alleges the Statencaitted prosecutorial misconduct during its
closing argument when the assistdistrict attorney told the jury that they could not consider self-
defense [Doc. 1-1 p. 8]. Petitianesserts that this was an imaper statement and was misleading
to the jury [d.]. The post-conviction court determinedtho review this @im of prosecutorial
misconduct it must do so through the process ofiiparor” review embodied in Rule 36(b) of
the Tennessee Rules of Appellated&dure. In turn, Rule 36(pjovides, “When necessary to do
substantial justice, an appellate court may congidesrror that has affext the substantial rights
of a party at any time, even though the error wasaised in the motion for a new trial or assigned
as error on appeal.” Tenn. R. App. P. 36(b). Thike same type of inqy as the harmless error
analysis, but here the appelld®ars the burden of persuasidfines, 2011 WL 5966910 at *8.
Under relevant case law, the post-conviction court found that Petitioner was unable to demonstrate
that plain error review was appropriate te tissue because the decision to not include an
instruction on self-defense wanade by Petitioner’s counskl.

This Court finds that the state court decisioth&s resulted in a decision that was contrary
to, or involved an unreasonablepéipation of, clearly establishdéederal law, as determined by
the Supreme Court of the United States at the time the decision was made or resulted in a decision

that was based on an unreasonable determinatioe ¢dcts in light of the evidence presented in
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the State court proceeding. BasedPetitioner’s failure to providgdear and convincing evidence
contrary to the state court’s opinion, this egiasf prosecutorial misconduct will be dismissed.
V. CONCLUSION

For the reasons set forth above, Ratiir’'s § 2254 petition [Doc. 1] will LBENIED, all
pending nondispostive motions will bBENIED AS MOOT, and this action will be
DISMISSED.
VI. CERTIFICATE OF APPEALABILITY

The Court must consider whether to issue &fwate of appealabty (*COA”) should
Petitioner file a notice of appeal. Under 28 I@.S§ 2253(a) and (c), a petitioner may appeal a
final order in a habeas proceeglionly if he is issued a COAnd a COA may only be issued
where a Petitioner has made a substantial showitigeafenial of a constitutional right. 28 U.S.C.
§ 2253(c)(2). When a district cdutenies a habeas petition on a procedural basis without reaching
the underlying claim, a COA should only issue tfrfgts of reason would find it debatable whether
the petition states a valid claim of the deniakofonstitutional right and that jurists of reason
would find it debatable whethéine district court was correat its procedural ruling.Sack v.
McDaniel, 529 U.S. 473, 484 (2000). Where the calismissed a claim on the merits, but
reasonable jurists could conclutlee issues raised are adequiateleserve further review, the
petitioner has made a substantial shovahtine denial of a constitutional rigi8ee Miller-El, 537
U.S. at 327, 3369ack, 529 U.S. at 484.

After reviewing each of Petitioner’s claimsetourt finds that Petitioner has not made a
substantial showing of the deniaf a constitutional right as to any claims. First, as to the
procedurally defaulted claims, jats of reason would not debate tBourt’s finding that the claims

are procedurally defaulted. Furthen view of the law upon which the dismissal on the merits of
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the adjudicated sub-claim is based, reasonabletgucould not disagreeith the correctness of

the Court’s resolution of thisaim. Because the Court’'s asseesiof Petitioner’s claims could

not be debated by reasonable j@isiuch claims are inadequate to deserve further consideration,
and the Court wilDENY issuance of a CO/Aee 28 U.S.C. § 2253; Fed. R. App. P. 22({d)|ler-

El, 537 U.S. at 327.

A SEPARATE JUDGMENT ORDER WILL ISSUE.

SO ORDEREDthis 27th day of March, 2018.

/s/ Harry S. Mattice, Jr.
HARRY S. MATTICE, JR.
UNITED STATESDISTRICT JUDGE
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