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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

REBEKAH GENTRY-YOUNGBLOOQOD, )
) Case No. 1:15-cv-123
Plaintiff, )
) Judge Travis R. McDonough
V. )
) Magistrate Judge Susan K. Lee
MGC MORTGAGE INC. et al, )
)
Defendants )

MEMORANDUM OPINION

Before the Court are Defendant Cenlar FSB&tion to dismiss (Doc. 7) and Defendants
LPP Mortgage LTD, MGC Mortgage, Inc., andnla Morton’s (“Holder Defendants”) motion to
dismiss (Doc. 12) Plaintiff has also filed a motion to amend her complaint, which Holder
Defendants oppose. (Doc. 44.) Fa tbllowing reasons, the Court WMBRANT the motions
to dismiss (Docs. 7, 12), amENY Plaintiff's motion to amend (Doc. 44).

l. BACKGROUND

On August 12, 1998, Plaintiff and her ex-hustb@xecuted a mortgagene “Mortgage”)
encumbering real property owshey Plaintiff and her ex-husband at 8505 Hale Road, Hixson,
Tennessee. (Doc. 2, at 5.) The mortgage sdaiten-year balloon noféhe “Note”) in the
amount of $89,250.00.1d;; Doc. 13-1.) Plaintiff disputes wther Defendants are the owners or
holders of the Mortgage and Noteseg, e.g.Doc. 11, at 6-15.)

On August 1, 2008, Plaintiff filed for ChapteB Bankruptcy to prevent foreclosure on

the property. (Doc. 2, at 5.) The Bankruptcyu@affirmed Plaintiff's Chapter 13 Plan (the

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnedce/1:2015cv00123/74647/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/1:2015cv00123/74647/47/
https://dockets.justia.com/

“Plan”) on September 19, 2008. (Doc. 13-4The Plan estimated arrearages on the Mortgage as
$8,239.87 and named New South Federal Savings &satfie creditor on éhMortgage. (Doc.
13-4.) Also in the bankruptayase, New South filed a Proaff Claim in the amount of
$89,777.51 (Doc. 13-5), and later filed a Notice of $fanof Claim showing that the claim had
been transferred to MGC Mortgage as servioet. PP Mortgage (Doc. 13-6). On October 15,
2013, the Bankruptcy Trustee filed a motion to dssniPlaintiff's bankruptcy case alleging that
Plaintiff had not made payments fronugust to October of 2013. (Doc. 13-7.)

On August 6, 2014, Plaintiff filed an objectitmthe Proof of Claim and Transfer of
Claim referenced above. (Doc. 13-8.) Shegaitethat New South was not the proper creditor,
that Defendants were collary improper payments, and tHaeéfendants had violated the
Tennessee Consumer Protection Act (“TCPAT ¢he Fair Debt Collection Practices Act
(“FDCPA"). (Doc. 13-8.) She ab alleged that: (1) the TransfgrClaim was improper and not
properly supported, (2) Defendaritad charged improper interg®) Defendants had failed to
credit payments, (4) Defendants had fileddaiscords with the County Recorder, and (5)
Defendants and their agents had made frautiolesrepresentations regarding the property.
(Doc. 13-8))

Defendant MGC Mortgage filed a motiongtrike the objection on August 21, 2014.
(Doc. 13-9.) After converting MGC’s motion tme for summary judgment and receiving 264
pages of briefing and supportingadmnentation from Plaintiff, #n Bankruptcy Court entered its

order on October 6, 2014. (Doc. 13-10.) ThelBaptcy Court grantesummary judgment in

! The Court may consider documents filed in iRi&fis bankruptcy case on a motion to dismiss.
SeeGranader v. Pub. Banld17 F.2d 75, 82 (6th Cir. 1969) (“Federal courts may take judicial
notice of proceedings intoér courts of record.”).



MGC'’s favor and overruleBlaintiff's objection. [d. at 6.) On October 24, 2014, the
Bankruptcy Court grantetthe Trustee’s motion to dismiss. (Doc. 13-11.)

On April 14, 2015, Plaintiff receivka letter from the lawifim Shapiro and Ingle, as
substitute trustee for LPP Mortgage, stating thatforeclosure sale of her home was scheduled
for May 11, 2015. (Doc. 2-4, at 3—4.) On Adr, 2015, Plaintiff received a letter from the law
firm Baker, Donelson, Bearman, Caldwell & Bewitz (“Baker Donelson”) stating that the
foreclosure sale date was M8y2015. (Doc. 2-4, at 5.) The notice of foreclosure sale
accompanying the Baker Donelson letter incorrestifiyed the address as 8503 Hale Road.
(Doc. 2-4,at6.)

On May 13, 2015, Plaintiff filed this actionl@ding that she was nattually behind on
her payments, that Defendants lied to her ablwifact that she was behind on her payments,
that Defendant Jamie Morton altdneecords at the County Recordeoffice, and that Defendant
Mathew Graves made false statements regamlidgtice of Substitute Trustee foreclosure in the
Chattanooga Times Free Preslsl. 4t 6.) Based on these allegas, Plaintiff asserts claims for
breach of fiduciary duty, breach of the impliam/enant of good faith andifadealing, violations
of the Fair Debt Collection Practices Aapjust enrichment, ding and abetting fraud,
intentional infliction of emotionadistress, violations of the FaCredit Reporting Act (“FCRA”"),
and fraudulent practices. (Ddt) Defendant Cenlar filedraotion to dismiss arguing that
Plaintiffs Complaint does notate a claim and, even if it dithe claims are subject to res
judicata based on the Bankruptcy Court’s judgmébbc. 7.) Holder Defendants also filed a
motion to dismiss on functionally the sagr@unds as Defenda@enlar. (Doc. 12.)

While these motions were pending, Plaintiliéd a motion to amend her complaint that

sought to add several new claims as well as seadditional Defendants(Doc. 40.) Four days



later, Plaintiff filed a supplement to her propdsamended complaint. (Doc. 41.) Three days
after that, Plaintiff filed an additional supplemefiRoc. 42.) In light of the multiple documents,
the Court denied Plaintiffs’ motion to amend, buarged her leave to refile and directed her to
file a single proposed amended complaint. (Doc. 43.) Plaintiff complied with the Court’s
instructions and filed a new motion to enad with an accompanying proposed amended
complaint. (Doc. 44.) Holder Defendan¢sponded, opposing the amendments on grounds of
undue delay and unfair prejudice (Doc. 45), aradrféff replied (Doc. 46). These motions are
now ripe for review.
I. STANDARD OF REVIEW

According to Rule 8 of the Federal RuleLQiil Procedure, a platiff's complaint must
contain “a short plain statement of the claim shoviraj the pleader is entitled to relief. Fed. R.
Civ. P. 8(a)(1). Though the statement needconatain detailed factuallegations, it must
contain “factual content that alls the court to draw the reasbiainference that the defendant
is liable for the misconduct allegedA&shcroft v. Igbgl556 U.S. 662, 678 (2009Rule 8
“demands more than an unadorned, thiem#ant-unlawfully-harmed-me accusationd.

A defendant may obtain dismissal of a cldimat fails to satisfy Rule 8, by filing a
motion pursuant to Rule 12(b)(6). On a RL&b)(6) motion, the Coticonsiders not whether
the plaintiff will ultimately prevail, but whetheréhfacts permit the court to infer “more than the
mere possibility of misconduct.ld. at 679. For purposes ofisldetermination, the Court
construes the complaint in the light most favorablthe plaintiff and assumes the veracity of all
well-pleaded factual allegations in the complaifhurman v. Pfizerlnc., 484 F.3d 855, 859
(6th Cir. 2007). This assumption of veracity, however, doeexiend to bare assertions of

legal conclusiondgbal, 556 U.S. at 679, nor is the Court “bound to accept as true a legal



conclusion couched as a factual allegatioBdpasan v. Allain478 U.S. 265, 286 (1986).

After sorting the factual allegations from the legal conclusions, the Court next considers
whether the factual allegationkirue, would support a claim &tiing the plaintiff to relief.
Thurman 484 F.3d at 859. This factual matter must “séatéaim to relief that is plausible on its
face.” Bell Atlantic Corp. v. TwombJy50 U.S. 544, 570 (2007). Plausibility “is not akin to a
‘probability requirement,” but iasks for more than a sheer podgipbthat a defendant has acted
unlawfully.” Igbal, 556 U.S. at 678 (quotinbwombly 550 U.S. at 556). “[W]here the well-
pleaded facts do not permit the court to infer ntbes the mere posslity of misconduct, the
complaint has alleged—nbut it has not ‘show[n]thét the pleader is entitled to reliefld. at
679 (quoting Fed. R. Civ. P. 8(a)(2)).

Plaintiff is proceeding in this #on pro se. While pleadings pfo selitigants are “held
to less stringent standards thamfal pleadings drafted by lawyer&tickson v. Parduss51
U.S. 89, 94 (2007) (quotingstelle v. Gamble429 U.S. 97, 106 (1976)) oa0 secomplaint
must still “contain sufficient factuanatter, accepted as true, tatsta claim that is plausible on
its face,”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (internal quotation marks omitt8dg
Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010) (holdihgt the Rule 12(b)(6) dismissal
standard applies to dismissals under 28 U.SI121%(e)(2)(B)(ii)). Théliberal treatment of
pro sepleadings does not reigel lenient treatment of substantive laRdrante v. Fairlane
Town Ctr, 201 FApp’x 338, 344 (6th Cir. 2006). The Court‘isot required to either guess the
nature of or creata litigant’s claim.” Leeds v. City of Muldraugii74 F. App’x 251, 255 (6th

Cir. 2006).



[I. ANALYSIS
A. Plaintiff's Proposed Amended Complaint

This action was originally filed May 13, 201%Doc. 1.) Defendant Cenlar filed its
motion to dismiss June 2, 2015 (Doc. 7), and Epldefendants filed their motion to dismiss on
July 8, 2015 (Doc. 12). Plaintiff did nfile her motion to amend until April 7, 2026(Doc.
40.) Holder Defendants argue thdi) the proposed amendment idife; (ii) Plaintiff's delay in
filing the Motion to Amend is undue and inexcusalglii) Plaintiff’'s Motion to Amend is made
in bad faith; and (iv) allowig the proposed amendment would unjustly prejudice Holder
Defendants.” (Doc. 45.) In reply, Plaintiff argues that her proposed amendment is not futile, not
in bad faith, and not undubjelayed. (Doc. 46.)

Plaintiff's primary argument in support of her naotito amend is that she is entitled to an
amendment as of right because Defendaat® never filed a responsive pleadinigl. &t 2-3.)
This argument, however, is based on Rule 15@MNarth Carolina Rules @@ivil Procedure, not
Rule 15 of the Federal Rules of Civil ProceduRaule 15 of the NortiCarolina Rules of Civil
Procedure does indeed providatt{a] party may amend his pleading once as a matter of course
at any time before a responsiveadiing is served.” N.C. Gen. Stat. Ann. 1A-1, 15. This rule is
not, however, applicable to this maet. First, even when sitting miversity—which this Court is
not—federal courts apply federal procedural rules, not state proceduralDelgsssa
Admixtures, Inc. v. Burnet277 F. App’x 530, 532 (6th Cir. 2008). Second, even if state

procedural rules did apply, the Court seegeason why North Carolina’s rules would be

2 The version of the motion under considematby the Court was not filed until April 29, 2016,
but the Court will credit Plairffiwith her first attempt to file the amended complaint for
purposes of undue delay analysis.



applicable. As far as is apeat from the docket, theren® connection between the events
giving rise to this casand North Carolina.

Rule 15 of the Federal Rules of Civil Prdaee supplies the appropearule of decision
in this case and does not provide for an amendmeoftraght in this congxt. Rule 15 provides
for an amendment as of right only within 21 daytker of service of theomplaint or of service
of a responsive pleading or motion under Rulbl2Fed. R. Civ. P. 15(a)(1). Because
Defendants filed their Rule 12(b) motions in Jamel July of 2015, Plaintiff's time to file an
amendment as of right has long since expidy other amendment may be made only with the
opposing party’s consent tire court’s leave. Fe®. Civ. P. 15(a)(2).

When faced with a proposed amendment, the Court should grant leave freely as justice
requires.ld. Expounding upon this standard, Bpreme Court has stated that

[i]n the absence of any apparenideclared reason—such as undue delay, bad

faith or dilatory motive on the part of the movant, repeated failure to cure

deficiencies by amendments previouslpwed, undue prejudice to the opposing

party by virtue of allowance of the antgnent, futility of amendment, etc.—the

leave sought should, as the rulequire, be “freely given.”
Foman v. Davis371 U.S. 178, 182 (1962). Here, futilitndue delay, and undue prejudice are
most pertinent to the Court’s dein. As detailed below, Plaintiff's proposed amendments as to
both Holder Defendants and Defent&enlar are futile. Furthermore, there is no apparent
reason for the delay of almost one year frominiiteal complaint, because the allegations as to
Holder Defendants and Cenlar dot appear to be based on ax@wly acquired information.

Finally, allowing the proposed amendmemtuld be unduly prejudial to original
Defendants. Allowing the proposed amendmentild require these Defendants to engage in a

new round of briefing as the amended complaiotiled render moot all motions directed at the

original complaint. In addibin, final judgment as to these flerdants would be delayed while



the Marshal's service located and served tinese defendants, those defendants litigated the
claims against them, and the Court rendered judgaeto those claims either through a jury
trial or on the papers. During such proceedingsginal Defendants would be deprived of a
truly final judgment on Plaintiff's claimsGiven these circumstances, the Court @HNY the
motion to amend. The Court’s ruling should noté&ad to express any opinion on the merits of
the claims asserted against the proposed new defendants, only that the amendments concerning
original Defendants are futile, and to almew defendants to bdeought in would unduly
prejudice original Defendants.
B. Holder Defendants

Defendants MGC and LPP argB&intiff's claims are precluded by the res judicata
effect of the judgment of the Bankruptcy Coartd fail to state a claim. Because the
Bankruptcy Court judgment is a federal judgméme, res judicata effectd that judgment are
determined by looking to federal lawdamilton’s Bogarts, Inc. v. Michigab01 F.3d 644, 650
(6th Cir. 2007). A claim is barred by res judicdttine following elemets are satisfied “(1) a
final decision on the merits by a court of congmeetjurisdiction; (2) awbsequent action between
the same parties or their ‘privies’; (3) an issn the subsequent action which was litigated or

which should have been litigatedthne prior action; and (4) an idiy of the causes of action.”

3 In some of Plaintiff's filingsshe appears to assert that regata should not apply because the
judgment against her was obtained via extrinsic fraud, namely Defendants failed to provide her
with the appropriate payment history. ExtrmBaud can only be the basis for overturning a
judgment in very limited circumstances wherefiiéetively prevents the party from having a fair
adjudication on the merits. Restatement (Second) of Judgments § 7Q (P&8R)iff expressly
raised this missing payment history to the Banlay@ourt. (Doc. 13-8.)Setting aside whether
such an allegation can be used to voiddgment, the Bankruptcy Court squarely addressed
Plaintiff's allegations, notwithstanding the misgipayment history, going so far as to compare
the debtor’s receipts to thristee’s payment recordgDoc. 13-10.) Any objection to
proceeding in the absence of the payment histomd have and should have been raised in an
appeal of the Bankruptcy Court’s action andra#rserve as a basis for avoiding res judicata
here.



Bittinger v. Tecumseh Prods. C&23 F.3d 877, 880 (6th Cir. 1997) (emphasis omitted).
Because the first three elements of the recaididefense are commtmnall the claims, the
Court will first address these three elements generally. The Court will then, as appropriate,
address whether each of Plaintiff's causes obadcttates a claim and whether the fourth element
of the res judicata defense is met as to each claim.

As to the first element, the grant ofhsonary judgment by a B&kruptcy Court operates
as a final judgment on the merita purposes of claim preclusiomn re Nat'l Century Fin.
Enters., Inc., Inv. Litig.497 F. App’x 491, 497 (6th Cir. 2012). The second element requires
that the party seeking to assert claim preolusie in privity with a party to the precluding
judgment. Bittinger, 123 F.3d at 880. “A person whonet party to an action but who is
represented by a party is bound Iog &ntitled to the benefits afjudgment as though he were a
party. Id. (quoting Restatement (Second) of Judgta 8§ 41(1) (1980)). A person is
“represented by a party” for purpos#fges judicata when the paityinvested with authority to
represent the persomd. The summary judgment dispute in the Bankruptcy Court was between
Plaintiff and MGC. MGC was authiaed to represent the interests of LPP in that dispute and so
both MGC and LPP are entitled to the benefitthat judgment. Defendant Morton, as an agent
of LPP Mortgage, is also entitled tceetbreclusive effect of the judgmeree ABS Indus., Inc.
ex rel. ABS Litig. Trust v. Fifth Third Ban&33 F. App’x 994, 999 (6th Cir. 2009) (noting that
“it is well settled that a principal-agent retatiship satisfies the pity requirement of res
judicata where the claims alleged are witthia scope of the agcy relationship.”).

The third element requires the Court to coesidhether the claims were litigated or
could have been raiséa the prior action.J.Z.G. Res., Inc. v. Shelby Ins. (&1 F.3d 211, 214

(6th Cir. 1996). Res judicata extinguishes “fahts of the plaintiff to remedies against the



defendant with respect to all any part or the transaction, origs of connected transactions,
out of which the action arose.Td. at 215 (quoting Restatement (Second) Judgments § 24
(1982)). Plaintiff's allegations e out of the actions taken by lder Defendants with regard to
her bankruptcy case, and her arguments here mirror the arguments she made in the Bankruptcy
Court in her objection to New South Fede®alvings Bank’s proof aflaim and opposition to
Defendants’ motion for summary judgmengeg generalljpoc. 13-8 (Plaintiff's objection to
the Proof of Claim and Transfer of Claimhar bankruptcy case).) Plaintiff claimed her
payments were not properly credited and thdtkeloDefendants filed false documents with the
County Recorder.1d. at 4-5.) She also expressly alleg#lations of the TCPA and the
FDCPA. (d. at 2.) The Bankruptcy Court addresslee merits of Plaintiff's objection,
overruled it, and granted summary juggnt to MGC. (Doc. 13-10.)

Having determined that the first three edts are met, the Court must now decide
whether each cause of action etah claim and, if so, whether there is an identity between the
causes of action alleged and the causes of acigedran the bankruptcy cas Plaintiff alleges
eight causes of action in her complaint: (lgdwh of fiduciary duty, (2) breach of implied
covenant of good faith and fair dealing, (3) FD}CRolations, (4) unjust enrichment, (5) aiding
and abetting fraud, (6) infliction of emotionattiess, (7) FCRA violations, and (8) “fraudulent
practices.” (Doc. 2.)

1. Breach of Fiduciary Duty

Plaintiff's claims for breach of fiduciary dugyrise out of the allegations that Defendants
misapplied her payments in the repayment ptahaharged her improper fees. (Doc. 2, at 7-9.)
In her objections to the Proof of Claim and Tsfem of Claim, Plaintiff raised these same

arguments. (Doc. 13-8, at 5-6.) The Bankrugtoyrt rejected these arguments in overruling
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her objection. (Doc. 13-10.) Accordingly, Plaff's breach of fiduary duty claims are
precluded.

Even if Plaintiff's claims were not praaed by the bankruptcy judgment, the Court
would nonetheless be required tsrdiss her claim for failure to state a claim. “In order to
recover for breach of fiduciary duty, a plaintifiiust establish: (1) a fiduciary relationship, (2)
breach of the resulting fiduciary duty, and (3) injtmythe plaintiff or benefit to the defendant as
a result of that breach.Ann Taylor Realtors, Inc. v. Sporugo. W2010-00188-COAR3CV,
2010 WL 4939967, at *3 (Tenn. Ct. App. Dec. 3, 201Rintiff relies on the existence of a
debtor/creditor relationship to establish thstfelement, however, d[nder Tennessee law, the
debtor/creditor relationship does nonstitute a fiduciary relationshipWright v. C & S Family
Credit, Inc, No. 01A01-9709-CH-00470, 1998 WL 195954*&(Tenn. Ct. App. Apr. 24,

1998).

Plaintiff's proposed amendment does nothing t@¢bese deficiencies. The facts of the
bankruptcy judgment remain the same, andagjan has failed to identify a fiduciary
relationship between her andyaof Holder Defendants.SeeDoc. 44-1, at 15-18.)

2. Breach of Implied Covenant ofGood Faith and Fair Dealing

Plaintiff's claim for breach of the implied eenant of good faith and fair dealing also
relied on the same allegations as the breachdo€i@ry duty claim and is precluded for the same
reason. Furthermore, breach of implied comtéd good faith and fair dealing cannot stand
absent a concurrent brdmeof contract actionLyons v. Farmers Ins. Ex¢l26 S.W.3d 888, 894
(Tenn. Ct. App. 2000). Because Plaintiff does not ptg@tlege a breach of contract claim, this
claim must fail. Sanders v. Wells Fargo Home Mortg., IMdo. 04-2267 B, 2004 WL 3314564,

at *4 (W.D. Tenn. Dec. 13, 2004). Plaintiff'sgmosed amended complaint similarly does not

11



allege a breach of contract claim betweey af Holder Defendants and PlaintiffSéeDoc. 44-
1, at 19-20.)
3. FDCPA Violations

Defendants identify several pot&al problems with Plaini's standing tobring FDCPA
claims in a foreclosure action on a note to wisikh is not a signatoryHowever, the Court need
not resolve this issue because Plaintiff failaltege a viable FDCPA claim even assuming she
has standing. Plaintiff expsly alleged some of her FD&RIlaims in her objection in
Bankruptcy Court (Doc. 13-8, 8), and the Bankruptcy Cowterruled Plaintiff's objection
(Doc. 13-10). Accordingly, FDG®claims based on alleged defeat allonges are precluded.
Plaintiff also alleges that Defdants violated the FDCPA becaws$e received letters from two
attorneys, both of whom claimed to repraddelPP Mortgage, when in reality the attorneys
represented servicers asub-servicers. (Doc. 2, at 12.) eSdlleges this violates 15 U.S.C. 8§
1692j, which provides:

It is unlawful to design, compile, andrfush any form knowing that such form

would be used to create tfadse belief in a consumer that a person other than the

creditor of such consumer is participatinghe collection of or in an attempt to

collect a debt such. consumer allegedly owes such creditor, when in fact such

person is not sparticipating.
Plaintiff has failed to plead facthat would establish a violati of § 1692j; even taken as true,
Plaintiff has failed to identify any person whoswaot a creditor thatarticipated in the
collection of the debt. Her entire theorytbé complaint is that both the servicers and sub-
servicers did in fact participate in the actionsetcover the mortgage delfinally, to the extent

she alleges that incorregates and incorrect adghses in the letters were misleading, it is clear

she suffered no harm because she was present at the foreclosurSesidmc.(44-1, at 11.)

12



Plaintiff’'s proposed amended complaint agdoes nothing to change the controlling
effect of the Bankruptcy Court’s judgment. Tdrdy new allegation against original Defendants
is that they knew the amount past due containelde letter was false. (Doc. 44-1, at 21-22.)
The Bankruptcy Court has already determinedtti@amount sought by these creditors as past
due was not false; thus, seekihgs amount was not a violatiai the FDCPA. (Doc. 13-10.)
Accordingly, Plaintiff's FBCPA claims are precluded.

4, Unjust Enrichment

Plaintiff's unjust enrichment claims rebn the same arguments and are based on the
same facts as her breacHidticiary duty claim. She aliges that Defendants misapplied
payments and failed to credit her payments. (Doc. 2, at 13—-14.) She made these same arguments
in her bankruptcy objection. (See Doc. 13-&-&.) Thus, for the same reasons stated above,
her unjust enrichment claims are precludéile her proposed amended complaint provides
additional detail (see Doc. 44-21, at 23-25), it failtake her claims oside the preclusive
effect of the Bankruptcy Court judgmt and is, therefore, unavailing.

5. Aiding and Abetting

Plaintiff appears to argue that Defendantgtidio and Graves are liable to her for aiding
and abetting fraud by forging documents. (Do@t2,4.) She raised this forged-documents
claim before the Bankruptcy Court (Doc. 13-85atand the Bankrupta@ourt rejected these
same arguments (Doc. 13-10, at 5-6). Accordingly, Plaintiff's Aiding and Abetting claim is
precluded. Again, Plaintiff's pposed amended complaint pro\ddedditional detail and adds
additional defendants (see Doc. 44-1, at 33—34)it lhaits to take her claims outside the

preclusive effect of the Bkruptcy Court judgment and, iherefore, unavailing.
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6. Infliction of Emotional Distress

Based on the citations in her response ttieloDefendants’ motion to dismiss (Doc. 36,
at 21), the Court assumes Plaintiff intendedllege a claim for intentional infliction of
emotional distress. Plaintiff claims a seré¢®mails sent to her by Defendant Jamie Morton
support her claim for intentional indtion of emotional distress. (Do2, at 15; Doc. 2-5.) “The
elements of an intentional infliction of emmtial distress claim are thide defendant's conduct
was (1) intentional or reckless,) (@ outrageous that it is notecated by civilized society, and
(3) resulted in serious mentajury to the plaintiff.” Rogers v. Louisville Land Cd&367 S.W.3d
196, 205 (Tenn. 2012). While the Court understanalsalioreclosure action in which a person
may lose her home is undoubtedly an emotiortayiyng process, the emails here simply cannot
constitute “outrageous conduct” noterated by civilized societyRather, these emails reflect
quite civil correspondence from a creditor to a debtor regarding collection of a debt that is
owing. The Court will thus dismiss Plaintiff’s irftion of emotional distress claim for failure to
state a clain. Plaintiff's proposed amended complaint does not materially change this claim.
(Doc. 44-1, at 26.)

7. Fair Credit Reporting Act

Plaintiffs FCRA claims rely on allegatiorikat Defendants misapplied payments and
failed to credit her payments. (Doc. 2, at 16—-IHowever, Plaintiff once again made these
same arguments in her bankruptcy objectideeDoc. 13-8, at 5-6.) Her proposed amended
complaint is no different. (Doc. 44-1, at 27Thus, for the same reasons stated above, her

FCRA claims are precluded.

4 Although the Court is dismissing this claim for faduo state a claim rather than relying on the
preclusive effect of the Bankrupt§ourt’s judgment, the Court &@ncluded this claim with all
the other claims against Holder Defendantshia section of the opinion for organizational
purposes.
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8. Fraudulent Practices

Plaintiff’'s claim for frauduént practices again relies on arguments rejected by the
Bankruptcy Court—that Defendants forged documdrdsresulted in a faulty chain of title, an
illegal transfer of the debtnd illegal fees being charged. (Doc. 2, at 18-20.) The Bankruptcy
Court rejected Plaintiff's fraudulent-documents argument and held that the transfer of the debt
was valid. (Doc. 13-10, at 5-6.) Accordingly, Plaintiff's fraudulent practta@m is precluded.
Plaintiff's proposed amended complaint raisessame arguments and is, therefore, futile.

C. Cenlar

Plaintiff's Complaint alleges that Cenlarasmortgage sub-servicer contracted by MGC
in connection with Plaintiff's mdgage. (Doc. 2, at 3.) The only claim in which Cenlar is
expressly mentioned is Plaintsfclaim for “breach of implied covenant of good faith and fair
dealing.” However, as previously discusse@adoh of implied covenant of good faith and fair
dealing cannot stand absent a corenirbreach of contract actiohyons v. Farmers Ins. Exgh.
26 S.W.3d 888, 894 (Tenn. Ct. App. 2000). Becausatittdnils to properly allege a breach of
contract claim, this claim must faiSanders2004 WL 3314564, at *4.

Additionally, throughout Plaintiff's Complaint, she raises allegations against
“Defendants” without specifying which of thefdadants she is referencing. To the extent
Plaintiff alleges any of the above claims agaenlar, those claims are barred for the same
reasons they are barred against ldoldefendants. Plaintiff's Corfgint alleges Cenlar’s role in
the matter is that of a sub-semicontracted by MGC; thus, as MGC'’s agent, Cenlar is entitled
to the same preclusive effecttbe prior judgment as MGCABS Indus., Inc. ex rel. ABS Litig.
Trust v. Fifth Third Bank333 F. App’x 994, 999 (6th Cir. 2009). And for the same reasons, the

proposed amendment as agiCenlar is futile.
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D. Graves

Matthew Graves has not yet been served in this case. Because Plaintiff is proceeding IFP
(Doc. 4), the U.S. Marshal’s service is responsible for service, but no summons has been
returned executed for Defendant Graves. Howalie Court will nonetheless dismiss Plaintiff's
claims against Defendant Graves given the analysis above. Under 28 U.S.C. § 1915, the Court is
required to dismiss a case proceeding IFP ifil$ ta state a claim upon which relief may be
granted. Here, Defendant Graaeded as an attorney for Holdeefendants and thus is entitled
to the same preclusive effecttbe Bankruptcy Court judgmenfccordingly, Plaintiff's claims
against Defendant Graves will be dismissed for the same reasons the claims against Holder
Defendants were dismissed.

E. New Claims

In her proposed amended complaint, Plfiseeks to add several additional claims
against original defendants, all of which arewaling. The Court willaddress each in turn.

Plaintiff's first new claim isa claim for embezzlement based on the misappropriation of
fees from her bankruptcy payments. Plaintitié€ no statute or casengroviding for a private
right of action for embezzlement. To the extemé seeks to base her claim on 18 U.S.C. 656—a
statute which criminalizes embezzlement by a bank employee—that statute provides no private
right of action. Lillacalenia v. Kit Fed. Credit UnionNo. 3:14-CV-151-H, 2014 WL 3940289,
at *2 (W.D. Ky. Aug. 12, 2014). To the extesite seeks to allegemversion based on her
theory of misappropriated funds, that claim woloédprecluded by the res judicata effect of the

Bankruptcy Court’s judgment fdhe reasons stated above.
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Her next proposed claim is one for moneyndering. Her only citation, however, is to
Tenn. Code Ann. § 39-14-903, a criminal statute dloas not provide for private enforcement.
Therefore, allowing amendment to add this claim would be futile.

Plaintiff also seeks to add a Racketiediluenced and Corrupt Organizations Act
(“RICQO"), 18 U.S.C. § 1962, claim against DefendanI® state a state a®0 claim, a plaintiff
must plead four elements: “(1) conduct (2rafenterprise (3) thugh a pattern (4) of
racketeering activity.Moon v. Harrison Piping Supply#65 F.3d 719, 723 (6th Cir. 2006).
“Racketeering activity” is defined as acts that ¢ibate a violation of various state and federal
criminal laws, including mail fraud, wire fraudnd extortion. 18 U.S.C. § 1961(1). To plead a
“pattern of racketeering activity,” Plaintiff muglead “at least two acts of racketeering activity”
within a ten-year period. 18 U.S.C. § 1961(But merely pleading two predicate acts is
insufficient; “the term patternself requires the showing of a relationship between the predicates
and of the threat of continuing activityH.J., Inc. v. Northwestern Bell Tele. C492 U.S. 229,
239 (1989) (alteration, internal quotation marks] aitation omitted). “It is this fact of
continuity plus relationship whictombines to produce a patterrid.

“The requirement of ‘continuity,” or a threaf continuing criminahctivity, ensures that
RICO is limited to addressing Congresgimary concern in enacting the stafute.long-term
criminal conduct.”Vemco, Inc. v. Camardell23 F.3d 129, 133-34 (6th Cir. 1994). There are
two kinds of continuity: closed-ended and omsrdled. But whether one is assessing closed-
ended or open-ended continuitye thbjective of the inquiry is tdetermine whether the alleged
violations establish the kind of “long-terenminal conduct” with which Congress was
concerned when it passed the RICO statttd., 492 U.S. at 242. A short-term scheme directed

at a particular finite goal may Wby its very nature, insufficiently protracted to qualify as a
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RICO violation.” Thompson v. Paasch@50 F.2d 306, 311 (6th Cir. 1991). For example, in
Paaschethe defendant’s scheme involved the allegédludulent sale of nineteen parcels of
land. The Sixth Circuit reversed the RICO judgragainst the defendant holding that the facts
alleged did not establish continuity—either ogended or closed-ended—because the scheme
was, by its very nature, finitePaasche950 F.2d at 311 (“Paasche’s fraudulent scheme was an
inherently short-term affair. He Hanineteen lots to sell. Once s@ld all of the lots, the scheme
was over. It had to be, he had no more langktb Thus, his scheme was, by its very nature,
insufficiently protracted to qualifgs a RICO violation.”). Th8ixth Circuit relied on similar
reasoning to dismiss RICO claimshtoon v. Harrison Piping Supply#65 F.3d 719 (6th Cir.
2006). InMoon “[the plaintiff's] allegations centegd] around a single RICO scheme with a
single object stemming from a dispute about Wwaethe plaintiff [was]mpaired by a workplace
disability entitling him to bendk.” 465 F.3d at 726. In these easthe Sixth Circuit rejected
the plaintiffs’ RICO claims holding that thesenlls of finite, limited schemes were simply not
within the ambit of the RICO statute.

It is unclear whether Plaintiff intends to rely on closed-ended and open-ended
continuity. Regardless, like the schemes allegdthascheandMoon the scheme alleged here
is inherently finite, and ther@e no facts alleged suggesting ttintre is any reason to believe
the scheme might be repeated. Assuming eliexytPlaintiff states is true; the scheme was
entirely directed at depriving her of theek she properly paid into the bankruptcyed
generallyDoc. 44-1.) This inherently limited schemesimilar to the fraudulent real estate and
workplace disability disputes the Sixth Circuishzeld do not constitute the “long-term criminal

conduct” with which Congress was concerned when it passed the RICO dthtlitd92 U.S. at
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242. Accordingly, allowing Plaintiff to amendheomplaint to add a RICO claim would be
futile.

Plaintiff also attempts to assert a wrongful foreclosure claim. (Doc. 44-1, at 41.) First of
all, Plaintiff's claim is predicated on the argurhéimat Defendants weret proper holders of the
Note—an argument already rejected by the Batcy Court, in a judgment entitled to
preclusive effect. (Doc. 13-10.) Second, toasétle a foreclosure sale on the basis of a
wrongful foreclosure “there must be somédewnce of irregularity, misconduct, fraud, or
unfairness on the part of the trustee or the mgdgdhat caused or contributed to an inadequate
price, for a court of equitio set aside the saleHolt v. Citizens Central Banlé88 S.W.2d 414,
416 (Tenn. 1984). Here, Plaintiff does not gél¢acts that would show any action by
Defendants contributed to an inadequate priea:. these reasons, an amendment to add this
claim would be futile.

Finally, Plaintiff seeks to add a claim ajgravated identity thebased on 18 U.S.C. §
1028A. (Doc. 44-1, at 43.) Aggravated identitgfths a federal criminadtatute that does not
provide for a private right of éion. Furthermore, Plaintiff failto plead any facts that would
establish Defendants used Plaintiff's identificatimstead, she concludlgralleges “Defendants
used Plaintiff's identity when they created false documentd.) Because the amendment fails
to state a claim, the proposed amendment would be futile.

As shown above, all of the claims soughb&added against origihdefendants in the
amended complaint are due to be dismisgeztordingly, the proposed amendment would be

futile.
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V. CONCLUSION
For the reasons set forth above, the Court@ENY the Plaintiff's motion to amend her
complaint. (Doc. 44.) As to original Defemds, the proposed amendments would be futile; as
to the proposed new defendants, addingdlataims would undulprejudice original
Defendants. The Court WilbRANT Holder Defendants’ and @Gkr’'s motions to dismiss
(Docs. 7, 12) an®ISMISS Plaintiff's claims aginst these Defendarnit$ITH PREJUDICE .

A separate order will enter closing the case.

K Travis R. McDonough

TRAVIS R. MCDONOUGH
UNITED STATES DISTRICT JUDGE
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