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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA
BRUCE PARKS
Petitioner,
V. No. 1:16-CV-00149-JRGCHS

JONATHAN LEBG,

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

Now before the Couit a pro se prisonerjgetitionfor a writ of habeas corpus pursuant to
28 U.S.C. § 2254 [Doc. 2] and three supplements thereto [Docs. 5, 12, and 14]. Respondent filed
a response in oppositidhereto[Docs. 9and 23, as well ascopiesof the state record [Do§].
Petitioner filed a replyo Respondent’s initial responfieoc. 1(J. After reviewingtherelevant
filings, including thestate court recorgd¢he Court finds thathe record establishes that Petitioner
is not entitledo relief under 8§ 2254. Accordingly, no evidentiary hearing is warrasesRules
Governing 8§ 2254 Cases, Rule 8(a) achirro v. Landrigan 550 U.S. 465474 (2007),
Petitioner'srequests fo 2254relief will be DENIED, andthis action will beDI SMISSED.

|. STANDARD OF REVIEW

Under the Antiterrorism and Effective Death Penalty Act (“AEDPA”), dedifin 28
U.S.C. § 2254et. seq a district court may not grant habeas corpus relief for a claim that a state
court adjudicated on the meriialess the state courtsljudication othe claim

(1) resulted in a decision that was contrary to, or involved an

unreasonable application of, clearly establislitederal law, as
determined by the Supreme Court of the United States; or
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(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
state court proceeding.
28 U.S.C. § 2254(d)(1}2).
The § 2254(d) standard is a hard standard to satidbntgomery v. Bobhy54 F.3d 668,
676 (6th Cir. 201)1(noting that “§ 2254(d), as amended by AEDPA, is a purposefully demanding
standard . . ‘because it was meant to’bg(quotingHarrington v. Richter131 S. Ct. 770, 786
(2011)).
. BACKGROUND
On January 31, 2012, Bradley County Tennessegury found Petitioner guilty of
aggravatedape and aggravated burgldfyoc. 81 at 21-1]. These convictionarosefrom an
incident on October 22, 2010, in which a masked intruder, whom the victim recognized as
Petitioner based on his voicentered the victim’s apartment, moved her Sony Playstation, beat
her, and digitally penetratdder twice. State vParks No. E2012-0262 GCA-R3-CD, 2013WL
5314600 at *1-4 (Tenn. Crim. App. Sept. 7, 2012n his appeal, Petitioner raised claithat the
evidence was insufficient to support the convididhat the trial court erred in not granting a
mistrial based upon a prosecutor's questiegarding whether anyone provided an alibi for
Petitioner,andthat his sentence was excessiigoc. 8-9]. The Tennessee Court of Criminal
Appeals (“TCCA”") affirmed theonvictions. Id. at*10.
Petitioner next filed @ro sepetitionfor postconvictionrelief, and counsesubsequently
filed an amended petition which incorporated Petitioner’'s pro se pdiidion 85 at 3-20, 23-
26]. After an evidentiary hearing, the post-conviction court deredidf [Id. at 60—67].
Petitioner appealed the denial of his petition for fpostviction relief, requesting review

of his claims that counsel was ineffective in (1) not spending more time with Petitrioretop



trial; (2) failing to request a mental health evaluation of PetitigBgfailing to interview the alibi
witness (4) failing to interview Petitioner’s mothg(b) failing to make objections during the trial
(6) not rigorously crosgxaminng the victim; and ) failing to inspect the physical evidened,
of which Petitioner alleged haatejudiced him Doc. 812 at 19—-3]. The TCCA affirmed the
postconviction cours denial of relief Parksv. State No. E201402359CCA-R3-PC, 2015 WL
9013165 (Tenn. Crim. Apfpec. 15 2015),perm. app. denieMay 5, 2016 (Tenn.).

In his petition the supplements thereto, and replgtitionersets forth the following claims
for reliefunder § 2254:

(1) Counsel wasmeffective as to a number of issues

(2) His sentence was improper

(3) Thetrial court should have declared a misthaked on an improper question from the
prosecutar

(4) The evidence was insufficient to sustain the verdicts; and

(5) The prosecutor made imprapgomments
[Doc. 2;Doc. 5; Doc. 10; Doc. 12; Doc. 14]. In his responses [Docs. 9 and 23], Respasstaht
that Plaintiff procedurally defaulted a numbetluéseclaims and that the remainder lack merit.

1. ANALYSIS

A. Procedurally Defaulted Claims

As set forth above, Petitioner sets forth a number of claims for raheér § 2254
Petitioner, however, did nodise allof these claims in hignderlying state coudppealsegarding
his conviction and/or the denial of his petitifum postconviction relief. Before a district court
may grant habeas relief to a state prisoner, the prisoner must exhausist\ailable remedies
in the state courts. 28 U.S.C2854b)(1); O’Sullivan v. Boerckelb26 U.S. 838, 842 (1999). To

fulfill the exhaustion requirement, a petitioner must have fairly presentdedasal claims to all



levels of the state appellaggstem, including the state’s highest cobtincan 513 U.S. at 365—
66; Wagner v. Smitlb81 F.3d 410, 414 (6th Cir. 2009)afley v. Sowder®902 F.2d 480, 483 (6th
Cir. 1990). “[S]tate prisoners must give the state courts one full opportunity divereany
constitutional issues by invoking one complete round of the State’s estaldgheldte review
process.”O’Sullivan 526 U.S. at 845A petitioner who fails taaise his federal claim in the state
courts and cannot do sow due to a procedural rule has committed a procedural default that
forecloses federal habeas review unless thigqredr shows cause to excuse his failure to comply
with the procedural rule and actual prejudice from the constitutional violati@oleman v.
Thompson501 U.S. 722, 750 (1991).

As the record establishes that Petitiodigl not raisea number of the claims for which he
now seeks relief under § 2244 his state court appeadsd Petitioner has not shown cause to
excuse his procedural default of those claimsCiburt will only address the claims that Petitioner
properlyraised in all levels of thetate appellate review processd raises in his § 2254ifigs?
including as follows:

(1) The evidence was insufficient to support Petitioner’s conviction;

(2)  The trial court improperly sentenced Petitioner;

(3)  Trial counsel was ineffective for failing to neest a mental evaluation of Petitioner;

(4)  Trial counsel was ineffective for failing to interview an alibi witness;

(5)  Trial counsel was ineffective for failing to file a motion to suppress the DNA
evidence;

1 While Petitioner raised claimrelated to mistrial in his direct appeal of his convictions,
the TCCA found that Petitioner had waived that argument by not raising it otiannfor new
trial. State v. ParkdNo. E201202621CCA-R3-CD, 2013 WL 5314600, at *6 (Tenn. Crim. App.
Sept. 72012). As suchPlaintiff procedurally defaulted this clain€Coleman v. Thompsps01
U.S. 722, 731-32, 725 n.1 (1991).



(6)  Trial counsel was ineffective for failing to requiea mistrialand/or object tdahe
prosecutor’s questioning of a withess regarding whether anyone had provided the
detective withan alibifor Petitioner;

(7)  Trial counsel was ineffective for failing to rigorously cr@sseamine the victim at
trial; and

(8) Trial counsel was ineffective for failing to inspect the physical evidence.
[Docs. 8-9 and 8-112 All other claims will beDISMISSED as procedurally defaulted.

B. Sufficiency of the Evidence

The Court will first address the merits of Petitioner’'s claim that the evidence was
insufficient to support his convictions. The United States Supreme Court’s denidamkson v.
Virginia, 443 U.S. 307 (1979), provides the controlling rulesiach clams. See Gall v. Parker
231 F.3d 265, 2888 (6th Cir. 2000)superseded on other groundarker v. Matthewss67 U.S.
37 (2012). InJackson the Supreme Court held that the evidence is sufficient to sustain a
conviction if, viewing the evidence in the light most favorable to the prosecution, ematatier
of fact could have found the essential elements of the crime proven beyondreabéasioubt.
Jackson 443 U.S. at 319In making this determination, the district court may not “reweigh the
evidence, reevaluate the credibility of witnesses, or substitute jilsgment for that of the jury.”
Brown v. Konteh567 F.3d 191, 205 (6th Cir. 2009).

A habeas court reviewing a challenge to the sufficiency of the evidendeapplg two
levels of deferenceParker v. Renico506 F.3d 444, 448 (6th Cir. 2007). First, undieckson
the court gives deference to the fact finder’s verdict “with explicit reéerea the substantive
elements of the criminal offense as defined by state lawcker v.Palmer, 541 F.3d 652, 656
(6th Cir. 2008) (citinglackson443 U.S. at 324 n.163ge also Cavazos v. Smiite5 U.S. 1, 6+
(2011) (providing that “a reviewing court ‘faced with a record of historicakfitat supports

conflicting inferences must presereven if it does not affirmatively appear in the reeettat



the trier of fact resolved any such conflicts in favor of the prosecution, and mustaéfet

resolution™) (quotingJackson 443 U.S. at 326). The habeas court must also give additional
deferenceto the state court’s consideration of the taéifact’s verdict pursuant to the highly
deferential standards of the AEDP&avazos565 U.S. at 6 (noting the double deference owed
“to state court decisions required by § 2254(d)” and “to the staie’'s already deferential
review”). As such, a petitioner bringing a claim of insufficient evidencar$%a heavy burden.”
United States v. Vannersor86 F.2d 221, 225 (6th Cir. 1986).

The substantive evidence of Petitioner’s gailtrial camefrom two main sources. First,
the victim testifiedthat she recognized Petitioner as her attacker based on his $acendan
expert withessestified about her testing of thrB&A samples, one from Petitioner and two from
evidentiary itemsand conclude that she could not exclude Petitioner as a contributing séoirce
the evidentiaryDNA sampledakenfrom items atthe crime sceneThe Court will address the
DNA evidence before addressing the victim’s testimony.

1. DNA Evidence

First, therecord establishes that tl¥NA evidence against Petitiongras very weak
Specifically, he only DNA evidenc¢hatthe prosecutiomntroducedat trial came irthrough an
expert withess from the Tennessee Bureau of Investigation [Eat 8-91. In her testimony,
theDNA expert withnesgenerally(and briefly)defined DNAbeforeidentifying a number oDNA
“short tandem repeats” that she had identifiedath Petitioner's DNA sample and tHaeNA
sampleghatpolice had obtainedfrom the gun and sock that the victim’s assailant had left at the
crime scene [Doc.-8 at46-57 Doc 83 at85—-91. The expert witnestestifiedthat she couldot
definitively state thalPetitionemwas a contributor to the gun and sock DsBmplesbut could not

exclude himId. at 86-91]. The expert witness further acknowledged that if the prosecution had



submitted the victim’s DNA, she may have been able to exclude Petitioner asilautonto the
gun and sock DNA samplekl[ at 92].

Moreover, on crosexamination, the expert witness acknowledgeakt (1) the DNA
samples from the gun and the sock contained DNA from at least(dadr possibly more)
individuals; (2) the more contributora sample haghe more DNA markers there will b@) if
she had tested a DNA sample from one of her lab calksaggainst the gun and sock DNA
samplesit was “most likely” that some of the colleague’s characteristics would appear in the
samplesand(4) “the charateristics that [she] found could be shared by many different geople
[Id. at 93—-94. She also again confirmed that she could not make a positive identification of
Petitioner as a contributor to the gun and sock DNA samialeatP5-94.

The prosecution did not present any evidence to establispritEbility that Petitioner
was a contributor to thevidentiary DNA samplebased on the shared DNA markfic at 83—

97].
2. Voice ldentification

The victim testified that on October 2Bge night oftheattack,she had plans to celebrate
her birthday with her best friend, but felt sick and decided to lay down indteat§8—-59. The
victim fell asleep, bulaterawoke, hear@ soundrealized that someone was in her houséled
out,and turnedalight on [Id. at 3]. The victim then heard someone run up the stairs and saw a
man with a mask on his fatkat covered everything but the bridge of his nose and eyes, dirty
socks on his hands, and what appeared to be a guegbairter [d. at60, 72—73 The masked
figure said “Shut up, b*tch, or | will kill yoti at which point the victim recognized the voice of

her attacker as Petitioner’s voidd.[at 60—-61].



The attacker thepunched the victim, flipped her over onto her stomach, and put his finger
inside of herat which point she began to scream for hétb 4t 61, 63. The victim and her
attacker continued to struggle, with the attacker continually bettengictimand telling her to
shut up, and the attacker ultimately put his fingers insidbeo¥ictimtwice [Id. at61, 63. At
one pointduring the struggleone of the dirty socks came off one of the attacker’s hfliddst
61]. The victim didnot definitively recall which of her attacker'siandshad lost a sogkhough
she thoughthe sockcame off the attacker’s left handhich had a tattoo, and the victim did not
see a tattoo on the hand of her attaglkerat61-62, 69. The victim did not tell her attacker that
she recognized him because she thought he would kilahdrshaevas ultimately able to escape
the apartment as hattacker stood up to take off his parits ft62].

The victim also testified thdéier Sony Playstatidmad been plugged in on a television stand
when shaventto bedon the night of the attack, but was unplugged and on the floor in a picture
taken after the attadkd. at64]. The victimfurthertestified that she was nstire whethea screen
from the front of her house thatas missing in a picturaken by a detective after the attdd
been missing prior to the attack, but testifiledt her front and back door were deadbolted prior to
the attacKId. at 63—64].

The victimconsidered Petitioner an acquaintancelzamti'a short conversationiith him
two days prior to the attack at a gas statidngt 65]. Prior to that short conversation, however,
the victim had not spoken to Petitioner in two to three years and had spoken to Petiibalenf
seven or eight times in her liféd] at 73—74]. The victim testified that she had “no doubt” that
Petitioner waher attackefld. at63, 66].

The victim further stated that her attacker used teensand phrase%*tch,” “shut up,

b*tch,” and “I'll kill you” several times and “where’s the moneyiceduring the attack, but



acknowledged that she ahér attacker had not had a dialogue or conversdtiemight of the
attack[ld. at ®—70]. Detectives did not asthe victimwhether there was anything distin&iv
about the attackemd/orPetitioner’s voice, but rather only asked if she was sure that the attacker’s
voice was Petitioner’sld. at 25, 74—75]. Other evidence at trial showed that Petitioner lived
approximately one-hundred to one-hundred and fifty yards away from the vidtiat 14].

The victimfirst told a police detective that sthwas certain that she recognized agacker
as Petitioneat the hospital on the night of the attaltk pt 11-13, 31].

3. State Court Opinion

The TCCA stated as follows regarding Petitioner's claims that the evidence was

insufficient to establish his identity as the attack®al/or that he intended commit theft:

The appellant claims that the evidence is insufficient to support the
convictions and that the trial court should have granted his motion
for judgment of acquittal because the State failed to prove beyond a
reasonable doubt that he committed the crim8gecifically, he
argues that the State failed to prove that he was the {schittacker
becausdDNA analysis did not show he committed the crimes, no
fingerprint evidence was obtained to link him to the crimes, and the
State failed to provide evidence to corroborate the victim's claim that
she recognized her attackervoice as that of the appellant
Regarding the aggravated burglary conviction, the appellant also
claims that the State failed to prove that the intruder intended to
commit theft. The State contends that the evidence is suffic\afg.
agree with the State.

When an appellanthallenges the sufficiency of the convicting
evidence, the standard for review by an appellate court is “whether,
after viewing the evidence in the light most favorable to the
prosecutionanyrational trier of fact could have found the essential
elementsof the crime beyond a reasonable doubi&dckson v.
Virginia, 443 U.S. 307, 319 (1979)enn. R.App. P. 13(e). The
State is entitled to the strongest legitimate view of the evidence and
all reasonable or legitimate inferences which may be drawn
therefron. State v. Cabbag®,71 S.W.2d 832, 835 (Tent978).



Questions concerning the credibility of withesses and the weight and
value to be afforded the evidence, as well as all factual issues raised
by the evidence, are resolved by the trier of f&tatev. Bland,958
S.w.2d 651, 659 (Tenrl997). This court will not reweigh or
reevaluate the evidence, nor will this court substitute its inferences
drawn from the circumstantial evidence for those inferences drawn
by the jury. ld. Because a jury convicin removes the presumption

of innocence with which a defendant is initially cloaked at trial and
replaces it on appeal with one of guilt, a convicted defendant has the
burden of demonstrating to this court that the evidence is
insufficient. State v. Tugg, 639 S.W.2d 913, 914 (Tenn. 1982).

A guilty verdict can be based upon direct evidence, circumstantial
evidence, or a combination of direct and circumstantial
evidence. State v. Hall976 S.W.2d 121, 140 (Tenfh998). “The

jury decides the weight to lggven to circumstantial evidence, and
‘[tlhe inferences to be drawn from such evidence, and the extent to
which the circumstances are consistent with guilt and inconsistent
with innocence, are questions primarily for the juryState v.
Rice,184 S.W.3d 646, 662 (Tenn2006) (quotindstate v.
Marable,313 S.W.2d 451, 457 (Tend958)). “The standard of
review ‘is the same whether the conviction is based upon direct or
circumstantial evidencé.’ State v. Dorante31 S.W.3d 370, 379
(Tenn. 2011) (quotin&tate v. Hansor279 S.W.3d 265, 275 (Tenn.
2009)). []Moreover, “[tlhe standard by which the trial court
determines a motion for judgment of acquittal at the end of all the
proof is, in essence, the same standard which applies on appeal in
determining he sufficiency of the evidence after a
conviction.” State v. ThompsoB88 S.W.3d 611, 6345 (Tenn.
Crim. App. 2000).

Regarding the identity of the victim attacker, the victim testified
that she spoke with the appellant two days before the crimes, that
she had spoken with him seven or eight times previously, and that
she immediately recognized his voice during the attdtle victim
identified the appella to the first officer on the scene and Detective
Ross at the hospital. Detective Ross testified that the victim was
“very adamant” that the appellant had committed the crimes.
Defense counsel crogxamined the Stdte witnesses about the
victim’s identification of the appellant, and the jury obviously
accredited their testimonyAlthough no forensic evidence directly

10



linked the appellant to the crimes, Agent ShipraddDNA analysis
could not exclude him as the perpetratdherefore, taken in the
light most favorable to the State, the evidence is sufficient to support
the convictions.

Regarding the appelldst claim that the State failed to show the
intruder intended to commit theft, aggravated burglary is defined as
burglary of a habitation.Tenn. Code Ann. 8§ 394-403(a).
Relevant to this case, burglary occurs when, without the effective
consent of the property owner, the person enters the habitation with
intent to commit theft.Tenn. Code Ann. § 39-14082(a)(1).

Turning to the instant case, the tine testified that she fell asleep
but woke, heard a “distinct sound,” and realized someone was in her
apartment. The victim called out “hello,” and a man, who had been
downstairs, ran upstairs and pointed a gun at A&er the attack,

the victim noticé that her PlayStation had been moved from the
television stand to the floor and was unplugged. Prior to the attack,
the PlayStation had been on the stand and plugged in. Taken in the
light most favorable to the State, the jury could have reasonably
conduded that the appellant entered the vicsmapartment,
unplugged the PlayStation and removed it from the television stand
with the intent of taking it, ran upstairs and attacked the victim when
she called out, and fled the apartment without taking #ngSehtion
when the victim escaped from himTherefore, the evidence is
sufficient to support the appellast conviction for aggravated
burglary.

State v. ParksNo. E201202621CCA-R3-CD, 2013 WL 5314600, at *# (Tenn. Crim. App.
Sept. 7, 2012).
4. Analysis
First, despite closely examinintpe DNA expert witness’s testimorat Petitioner’s trial,
the Court is unable to answer the rhetorical question that the prosecutor posed tp ithigur
closing argument iwhich heeffectively askedWhat are the odds that Petitioner's DNA sample
would have markers in common with the evidentiary DNA samples from the gun and the sock and

that Petitioner would be the pershiatthe victim identified as her attacke?dc. 84 at29]. The

11



Court cannot answer this question because none ef/tience introduced at triaktablished the
probability thatPetitioner was a contributor to trevidentiary DNA samplebased on the shared
DNA markers The Courtnotes however thatthe DNA experttestified that(1) it was “most
likely” that a DNA sample taken from one of her colleagaieewould have had some markers in
common with the DNA samples from the gun and saoi(2) if a DNA sample from the victim
had been tested, she may have been able to rule out Petitioner as a contributevitzthiary
DNA samples These statementuggesthat it was fairly likely that anyons DNA sample
including Petitiones, would have shared DNA markers with the evident@NA samples and
thattheshared DNA markertherdore had very littlesignificance

Further,the Court is uncertain about theliability of the victim’s voice identification of
Petitioneras her attackeiWhile the victim identified Petitioner as her attactkerly quickly and
never waveregshe did not set fortAnybasis for this identificationther than a short conversation
she had with Petitioner two days prior to the at&tckgas statiorSpecifically, whilethe evidence
showed that Petitioner had “a shodnversation” with the victim two days before the attack,
Petitioner and the victim had not spoken in two or three years prior to that conveasatibad
hada total ofseven or eight conversationdloreover the evidence at trial established that the
victim did notidentify any distinctive characteristics of Petitioner’'s voicehe attacker’s voice
that supported her identificatiaf Petitioner as her attaakeFurther the attackewore a mask
that covered his mouth and used a very limited number of words during the attack.

As set forth above, howevethe Court is bound byackson v. Virginiato draw all
inferences and resolve all credibility issues in favor of the prosecaidrcannot substitute its
judgment for that of the juryMoreover, he testimony of a singkencorroborated witness for the

prosecution is sufficient to supportapeconviction. United States v. Howay@18 F.3d 556, 565

12



(6th Cir. 2000) (holding that “the testimony of a rape victim alone is sufficient to sugport
defendant’s conviction”) Accordingly, dawing all inferences and resolving all credibility issues

in favor of the prosecutigrihe evidence was sufficient to establish the essential elements of the
aggravated rape and aggravated burglary crohedich Petitioner was convicteimcludingthat
Petitionerattacked and raped the victiafter entering her habitatianthout her consentvith the

intent to commit theftwhile armed “with a weapon or an[] article used or fashioned in a manner
to lea the victim reasonably to believe it to be a weapdrenn. Code Ann. 88 383-502, 503(a),

and 501(7) and 88 39-14B2(a)(1)and 403(a).

Thus the TCCA'’s determination that the evidence was sufficient to suptittoner’s
convictionswas not an unreasonable application of federal law or an unreasonable determination
of the facts in light of the evidence presented and Petitioner is not entitled to § 225éréhis
claim.

C. Sentence

Petitioner also claims that the state court ewil regad to his sentencey imposing an
enhancement factor, not considering his mental health issues as a mitigatin@fatnot making
separate findings as to which enhancement factors applied to each convictiongbgcdDac. 5
at1-7. Asthese claimsrise out of allegations of error ihe application of state law, however,
they are not cognizable under § 223astelle v. McGuire502 U.S. 62, 668 (1991) (holding
that “it is not the province of a federal habeas court to reexaminecstatedeteminations on
statecourt questions”).Thus, the Court will not address the merits of this claim.

D. Ineffective Assistance of Counsel
As set forth above, Petitioner also asserts a number of claims of ineffecista@se of

counsel. The Sixth Amendment provides, in pertinent part, that “[i]n all crigpinaécutions, the

13



accused shall enjoy the right . . . to have the Assistance of Counsel for his .det&SseConst.
amend. VI. This includes the right to “reasonably effective assistanasuokel. Strickland v.
Washington466 U.S. 668, 687 (1984). 8irickland the Supreme Court set forth a twmnged
test for evaluating claims of ineffective assistance of counsel:

First, the defendant must show that counsel’s performance
was deficient. This muires showing that counsel made errors so
serious that counsel was not functioning as the *“counsel”
guaranteed the defendant by the Sixth Amendment. Second, the
defendant must show that the deficient performance prejudiced the
defense. This requires showing that counsel's errors were so
serious as to deprive the defendant of a fair trial, a trial whose result
is reliable. Unless a defendant makes both showings, it cannot be
said that the conviction . . . resulted from a breakdown in the
adversary process that renders the result unreliable.

Strickland 466 U.S. at 687. As with all claims for habeas relief, Petitioner has the burden of
proving ineffective assistance of couns#lirgin Islands v. Nicholas759 F.2d 1073, 1081 (3d
Cir. 1985).

In consdering the first prong ofStrickland the appropriate measure of attorney
performance is “reasonableness under prevailing professional ndtriskland 466 U.S. at 688.
A party asserting an ineffective assistance of counsel claim must “identify ther actsssions of
counsel that are alleged not to have been the result of reasonable profesdgmahj.” Id. at
690. The evaluation of the objective reasonableness of counsel’s performance madeliéom
counsel’s perspective at the time of the alleged error and in light of all thenstances, and the
standard of review is highly deferentiaimmelman v. Morrisord77 U.S. 365, 381 (1986).

The second prong of th&tricklandtest requires a claimant to show counsel’s deficient

performance prejudiced the defense. Thus, “[a]n error by counsel, even ifspmoddy

14



unreasonable, does not warrant setting aside the judgment of a crimirgdinggf the error had
no effect on the judgment.Strickland 466 U.S. at 691.

The SupremeCourt has emphasized that a claimant must establish both prongs of a claim
for ineffective assistance of counsel to meet his burden, and if either groog satisfied, the
claim must be rejectedStrickland 466 U.Sat 69. Moreover, a habeas petitiwer alleging
ineffective assistance of counsel bears a heavy burden, given the “doublyttefemnew of a
such a claim under 8 2254(d)(1Knowles v. Mirzayangeb56 U.S. 111, 123 (2009). Further,
“[wlhen 8§ 2254(d) applies, the question is not whether colmsetions were reasonable,” but
instead “whether there is any reasonable argument that counsel s&isgfikhnd’sdeferential
standard.”Harrington v. Richter562 U.S. 86, 105 (2011).

1. Mental Evaluation

First, Petitioner asserts that his trial counsel was ineffective for not requestiegtal
examinationof him based on his history of mental illness and04.0 examinationby a doctor
[Doc. 8-8at90-91].

In affirming the denial of Petitioner's pesbnvicion petition the TCCA set forth a
detailed analysis ahis claimand specifically noted that the pasinviction court rejected both
Petitioner’'s testimonythat he had asked trial counsel for a mental health evaluation and
Petitioner's mother'sestimonythat she had informed trial counsel of Petitioner's mental health
issues as lacking credibilityParks v. StateNo. E201402359CCA-R3-PC, 2015 WL 9013165
at *5 (Tenn. Crim. App. Dec. 15, 2015). The TCCA further notedvthde “[t]rial counselwas
aware that Petitionevas somewhat ‘slow’ and had a diagnosis that entitled him to disability
benefits . . , [he] was not aware that Petitioner had any serious mental diseases or defects” such

that Petitioner would not be competent to stand trial or assist in his defensePetiiicdmerdid.
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Id. The TCCAtherefore held that trial counsel was entitled to rely on his own experientes wit
Petitioner and exercise his discretion in deciding not to have Petitioner undergdad health
evaludion. Id. Most notably, the TCCA noted that Petitioner had failed to establish that he had
suffered any prejudice due to counsel’s failure to have him undergo a mental helal#ticava

Id.

While it is apparent that Petitioner had some mental hestles during the time period
underlying his convictions, the TCCA correctly pointed out that nothing in the restablishes
how a mental health evaluatiamould have benefitted Petitioner, and it is not apparent from the
2010mental evaluationvhich Peitioner cites to support this argumgbioc. 88 at 90-91] how
any further mental health evaluation could have bteddifis defense As such, Petitioner did not
meet his burden to establish tibatnsel’s failure to requeatmental health evaluation prejudiced
him, the TCCA's finding that Petitioner was not entitled to relief on this claias not an
unreasonable application of federal law or an unreasonable determination otshe fatt of
the evidence presenteahdPetitioner is not entitled to § 2254 relief for this claim.

2. Alibi Witness

Petitioner also alleges that trial counsel was ineffective with regdma girlfriend, who
was prepared ttestify asan alibi witness in Petitioner’s trial. Petitioner specifically alleges that
trial counsel failed to investigate the witnegg'®r recordandthe fact that the charges this witness
had filed against him were dismisd&gbc. 2at5; Doc. 5at3]. In analyzing this claim, the TCCA
noted that triatounsel did not call this individual as alibi witness because she ha@viously
sworn out a private prosecution warrant against Petitioner for burglary, her alibi weelglhaed
Petitioner very close to the crime scene, and trial counsel was ceddkat the withess was upset

aboutan arrest warrant with which she was seraethe trial. Id. at *6.

16



The TCCA correctly found that theecord establishes that calling Petitioner’s girlfriend to
the standas an alibwitness would have opened the dotw evidencethatmay have beemore
damaginghan helpfulto Petitionets defensgincluding the fact that the witness had claimed that
Petitioner had broken into her apartment and assaulted her and her friend in July 261 Q;ashi
three months beforthe attackat issue in the triakknd had never approached police to provide
Petitioner with an alibjDoc. 83 at 101-2] As such, counsel’s decision not to call this witness
was reasonable Carter v. Mitchell, 443 F.3d 517, 532 (6th Cir. 200€inding that where a
witness’s testimony is likely to do more harm than good, counsel is not defmiarot calling
that witress). Accordingly,the TCCA'’s finding that Petitioner was not entitled to relief on this
claim was not an unreasonable application of federal law or an unreasonable deterroiribe
facts in light of the evidence presented and Petitioner is not entitled to § 225%retés tlaim.

3. Alibi Questioning

Petitioner also asserts that counsel was ineffective foolpjetcting to orrequesting a
mistrial based upon a question from thsecutoto a detectiveaskingif anyone had givethe
detectivean alibi for Petitioner for the crime [Docab2; Doc. 14at2]. The TCCA held as follows
regarding this claim:

Trial counsel admitted that he did not object when the
prosecutor asked the investigating officer, “[U]p to today as you sit
on that witness stand, has anyone come to you to give Mr. Parks an
alibi to this crime?” Assuming that this was an improper question
which shifted the burden of proof to the defense, we do not think
that trial counsel's failure to object or request a mistrial was
ineffective assistance. Trial counsel was well pleased with
progression of the trial up to that point, and he believed that the
guestion warranted, at most, a curative instruction, which trial
counsel believed only would have emphasized the error. From the
record, it does not appear that a mistrial was warranted under the

circumstances. Thus, trial counsel's decision not to request a
mistrial was a tactical decision which we do not find deficient.
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Parks v. StateNo. E201402359CCA-R3-PC, 2015 WL 9013165 at *6 (Tenn. Crim. App. Dec.
15, 2015).

As the TCCA properly noted, iresponse to questions about this exchange at the hearing
on Petitioner’s postonviction petition, counseioncededhat he should have objected to this
guestion, buteiterated that his defense strategy was to argue reasonable guilt anthstiated
did not believe that this statement was sufficient grounds for a mistnehs so prejudicial to
Petitioner that itwould affect the outcome of the cafieoc. 86 at 94-95] Counsel further
believed thatif he hadrequested a mistrial based on this exchange, the judge may instead have
given the jury a curative instruction which coblalve reinforced the testimonig]].

First, counsel’'s explanation that he did not seek a mistrial based on this questisebeca
he did not think the question was sufficient grounds for a mistrial and he feared thatgee |
would instead issue the jury a curative instruction that woulgt draw more attention to the
guestion is reasonable and sound trial strategy. Accordingly, the TC@Aisdithat Petitioner
was not entitled to relief on this claim was not an unreasonable application @l fesleor an
unreasonable determination of the facts in light of the evidence presented amhd?astinot
entitled to 8 2254 relief for this claim.

The Court notes, however, that in his § 22#iags setting forth this claim, Petitioner
argues that the prosecutor’s question regarding whether anyone had paovadiedfor Petitioner
to the detectivenfairly usedPetitioner’'sFifth Amendment right to remain sileagainst him [Doc.

14 at 2—-3]. While Petitioner’spost-convictioncounsel raised the claim that trial counsel was
ineffecive for not objecting to this question in his appeal of the denial of his petition for post
conviction relief [Doc. 812 at 25-27], postonviction counsel did not asseiiat counsel was

ineffective for not objecting to this question becausafiairly used Petitioner'ifth Amendment
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silence against hirn his appeals to the TCCAd.]. As such it does not appear thBetitioner
“fairly presentedthis claimto the TCCA such that it was properly exhausted and Petitioner
thereforeprocedurally defaulted this claif.

Even if this claim were properly before this Court, however, Petitioner isniitked to
relief under § 2254 based upoaunsel’s failure to object to the prosecutor’'s quedshecause
Petitioner has not establisheétht he suffered any prejudice as a restittis counsel’s failure to
object A defendant’s decision to remain silent after he has been advised of his Fifth Amendmen
right to do so cannot be used as evidence of his g@itiffin v. California, 380 U.S. 609, 615
(1965). Further, the Sixth Circuit has held that a suspect being questioned in the course of an
investigation of a crime may assert his right to remain silent under the Fifth Amendbwenbs
v. Coyle 205 F.3d 269, 279, 283 (6th Cir. 2000). Thus, a prosecutor mayeseint evidencef
or make statements that immydefendans guilt based upon his silence, addfensecounsel’s
failure to object thereto may amount to ineffective assistance osebudirts v. Yanai501 F.3d
743, 757 (6th Cir. 2007).Moreover,where the defendant’s counsel fails to object to such

misconductn a manner that is so erroneous that it amounts to ineffective assistance of counsel

2 Exhaustion requires a petitioner to “fairly present” federal claims so #tatcsturts have
a “fair opportunity” to apply controlling legal principles to the facts bearing uponitiopet’s
constitutional claim. SeePicard v. Connoy 404 U.S. 270, 2757 (1971)cited in Duncanv.
Henry, 513 U.S. 364, 365 (1995) aAaderson v. Harles€t59 U.S. 4, 6 (1982):Federal courts
lack jurisdiction to consider a habeas petition claim that was not fairly prdsentae state
courts.” Blackmon v. Bookei394 F.3d 399, 400 (6th Cir. 2004) (citiNgwton v. Million 349
F.3d 873, 877 (6th Cir. 2003)).

To fairly present a claim, it is not enough that all the facts necessaupgors a federal
claim were before the state court or that a somewhat similar state law claim wasSeade.
Anderson 459 U.S. at 6Harris v. Rees794 F.2d 1168, 1174 (6th Cir. 1986&e alsduncan
513 U.S. at 366 (mere similarity of claims is insufficient to exhaust). “If stattscare to be given
the opportunity to correct alleged violations of prisoners’ federal rights, theysorey be alerted
to the fact hat the prisoners are asserting claims under the United States Constifidtinodh
513 U.S. at 365-66.
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that prejudiced the defendatttat failure to object may establish cause and prejudice to excuse a
habeas petitioner’s procedural default of any such cléiimat 757-58.

In this casehowever, gen if the Court assumes without finding that the prosecutotial
guestionasking if anyone had provided the detective with an alibi for Petitioner for the erase
an impermissible use of Petitioner’s Fifth Amendment silemzkthat counsel wakeficientfor
not objecting theretat is apparent that counsel’s failure to object dot prejudice Petitiongas
evidence later introduced at trial demonstrated that Petitievarprovidedthe detective with an
alibi [Doc. 83 at19-3F]. Petitioner has nevasserted that the introduction of thiger evidence
that he did not providéhe detective with an alilwas improper in any way. Thusyen if the
Court assumethatthe prosecutor’sitial question wasmproper andhatPetitioner’s counsel was
ineffective fornot objectingthereto,Petitionerhas not established that he was prejudicethisy
omissionand Petitioner is not entitled to relief under § 2254 for this claim.

4. DNA Evidence

Petitioner alsoassertsthat counsel should have filed a motion to suppress the DNA

evidence because the results weoe reliable or trustworthy and did not assist the trier of fact

[Doc. 2at5; Doc. 4at2]. The TCCA stated as follows regarding this claim:

3 Notably, during the bench conference regarding the prosecutor’s inquiry about whether
defense counsel’s introduction Bétitioner'sMiranda waiver opened the door for the prosecutor
to point out that Petitioner had not provided an alibi to the dete@&#at#&joner'scounsel noted
that he thought that the prosecutor had alreadydabk question and the prosecutor denied that
he had done sand stated that if he had, it would have been objectionable and grounds for a mistrial
[Doc. 83 at 19-20]. Thus, it is apparent that the prosecutor did not intencbomment on
Petitioner’s failure to provide an alibi in his initial question and didosdieve that he had done
so. Itis further appareritom this exchange and the totality of defense counsel’s testimony on this
issue at the postonviction hearinghat defense counsel was awaféhe potential implications
of the prosecutor’s initial question and chose not to bring additional attention to the issue, but
rather to focus on his defense strategy of emphasizing that the jury shoulédsweable doubt
about Petitioner’s guiltwhich was aeasonable strategy.
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Petitioner argues that trial counsel should haved fia
motion to suppress the DNA test results. However, Petitioner has
failed to show that the motion would have succeeded had trial
counsel filed such a motion. Trial counsel spent considerable effort
discussing the test results with the TBI analyst ewaluating both
the value of the evidence and the possible need for independent
testing. Trial counsel did not believe that the motion would have
been granted because the results were relevant and somewhat
probative. Trial counsel chose instead to focus on arguing the
weight of the evidence to the jury. At the hearing, trial counsel also
noted the possibility that the suppression hearing could have
resulted in a benefit to the State by giving it an opportunity to
become better informed about the natufettee TBI analyst's
testimony before trial. Given the facts of this case, we do not think
that trial counsés decision not to file a motion to suppress this
evidence was deficient.

Parks v. StateNo. E201402359CCA-R3-PC, 2015 WL 9013165 at *6 (Tenn. Crim. App. Dec.
15, 2015).

Therecord establishes thatile counsel acknowledged thet should have filed a motion
to suppresthe DNA evidencdased orPetitioner’s concerns about that evidence [Dega825],
he ultimately believed that the triaburt wouldhave denieduch a motiorbecause the fact that
the DNA evidence did not exclude Petitioner had some relevance and he thereferéhenad
strategic decision targue the weight of the evidenostead[ld. at 22—-37].

As set forth above, the Court has closely reviewed the BNéence presented at trial and
cannot find anyevidence to establish th@obability that Petitioner was a contributor to the
evidentiary DNA samplebased on the shared DNA markers. Moreover stiiestance of the
DNA expert’s testimonwt trialhighly suggests that it was fairly likely that anyone’s DNA sample,
including Petitioner’s, would have shared DNA markers with the eviderbbi samples and

that the shared DNA markers therefore had very bitjaificance.
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Thus,it appearghat the DNA evideceas introduced at trialias only slightly probative,
but highly prejudicial Given the doubly deferential standard of review, however, the Court
cannot find that the TCCA’s holding that counsel was not deficient for deciding notaaridéion
to suppress this evideneeas an unreasonable application of federal law or an wowabe
determination of the facts in light of the evidence presented. As the TCCA pointiedsauriclear
whether a motion to suppretbe DNA evidencenay have sharpened the prosecution’s knowledge
of the DNA evidencesuchthatit could have strengthmed the case against Petition8pecifically,
if counsel had filed a motion to suppress, it is possible that the prosecution would haveeliscove
and introducee@videncethat the number of DNA marketisat Petitioner's DNAshared with the
evidentiary senples madet probable thaPetitionerwasa contributor to those samplgsgch that
the DNA evidence would have been stronger than it was as introduced atAr@rdingly,
Petitioner is not entitled to § 2254 relief for this claim.

5. Cross-Examination

Petitioner also claims that counsel was ineffective for not vigorously-ex@ssining the
victim at trial regarding inconsistent statemdbtsc. 2at5; Doc.5 at2 and3; Doc. 10at2]. The
TCCA held as follows regarding this claim:

Petitioner claims that trial counsel provided inadequate
crossexamination of the victim. However, trial counsel thoroughly
explained that the tenor and substance of his-@wamination was
intentionally calculated to build rapport with the victim and to avoid
alienating the jury. We conclude that these decisions were wholly
within the realm of reasonable trial tactics and that trial counsel was
not deficient in this regard. Petitioner has not identified any

significant shortcomings in trial counsgkrossexamination of the
victim such that Petitioner's case was prejudiced by the omission of

4 The Court alsaotes thtithe prejudicial effect of the DNA evidence was likely
compounded bothcounsel’s statement in his closing argument that he “did not have particular
knowledge” of the DNA in the case ahi failure to fully emphasize the weakness of the DNA
evidencdn his closingargumen{State Court Record Attachmena#150-51].
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additional questioning. Petitioner is not entitled to relief on this
basis.

Parks v. StateNo. E201402359CCA-R3-PC, 2015 WL 9013165 at *6 (Tenn. Crim. Afpec.
15, 2015).

The Court agrees with Petitioner’s counsel thavitim’s statement that Petitioner asserts
counsel should have used to vigorously ciesamine the victinwas notinconsistent with her
trial testimony but rather was a statement t@dical personnel in whickhe omitted certain
details, includingPetitioner's namand thedetail that heattacker woreocks on his hand®pc.
8-8at99. Specifically, #hough thestatement reflects that the victim s#@t her attacker had
not raped herthe statement also includes the victim’s assettian her attacker had “stuck his
fingers inside of [her] (vagina)[ld.], and digital penetratiogqualifies asrape under Tennessee
law. Tenn. Code Ann. 88 39-13-503(a) and 501(7).

Further, as counsel testifiethere werea number of explanations for the victim not
identifying Petitionerby nameand not setting forthevery detail of the attack this statement.
Moreover, the evidence established that the viotiemtified Petitioner as her attacker to at least
one police detective while she was at the hospital the night of the attack [Dat18-33].

Thus, it is apparent that counsel&ecision not to crosexamine the witness with this
statement was not deficient and Petitioner did not suffer any prejudice frondetison.
Accordingly, theTCCA's holding that Petitioner was not entitled to relief on this claim was not
an unreasonable application of federal law or an unreasonable determination ofstive [fglot
of the evidence presented and Petitioner is not entitled to relief under ®2#%4 claim.

6. Physical Evidence
Petitioner also asserts that counsel was ineffectiveoioexamining the physical evidence

specifically a sockdespite inconsistent descriptions of that evidence [D@t.52 Doc. 5at 2].
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The TCCA examined this claim and found that Petitioner had not established that ezassel
deficient for not examimig the sock despite differing color descriptions thereof and further that
Petitioner“certainly” had not established thahy prejudicaesulted therefrom.Parks v. State
No. E201402359CCA-R3-PC, 2015 WL 9013165 at *6 (Tenn. Crim. App. Dec. 15, 20¥%5).
Petitioner has natsserted or establishady prejudice resulted from counsel’s failur@hysically
examine the evidence and no such prejudice is apparent from the record, thes hGldivg that
Petitioner was not entitled to relief on this claimmsanot an unreasonable application of federal
law or an unreasonable determination of the facts in light of the evideneateckand Petitioner
is not entitled to reliefinder § 2254or this claim.

V. CONCLUSION

For the reasonset forth abovePetitioner'srequests for 8§ 2254 reliafill be DENIED and
this action will beDISMISSED.

V. CERTIFICATE OF APPEALABILITY

The Court must now consider whether to issue a certificate of appealatGDAY),
should Petitioner file a noticef appeal. Under 28 U.S.C. § 2253(a) and (c), a petitioner may
appeal a final order in a habgamceeding only if he is issued a COA, and a COA may only be
issued where a Petitioner has made a substantial showing of the denial of atmoratiight. 28
U.S.C. § 2253(c)(2). When a district court denies a habeas petition on a proceduragithasts
reaching the underlying claim, a COA should only issue if “jurists of reason wodld flebatable
whether the petition states a valid claim of the denial of a constitutional right dandriis of
reason would find it debatable whether therdistourt was correct in its procedural rulin§lack
v. McDanie] 529 U.S. 473, 484 (2000). Where the court dismissed a claim on the merits, but

reasonable jurists could conclude the issues raised are adequate to deservestigtiethe
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petitioner has made a substantial showing of the denial of a constitutionabeghlillerEl v.
Cockrell 537 U.S. 322, 327, 336 (2003)ack 529 U.S. at 484.

Reasonablgurists would not debat¢he Court’s finding that Petitioner procedurally
defaultedheclaims thathe did not properly raise in his appeals to the TCCA. Fumbaspnable
jurists could not conclude that Petitioneas made a substantial showing of a denial of a
constitutional right with regarding to his remaining claedsliressed on the merits above such that
they would beadequate to deserve further reviesccordingly, aCOA SHALL NOT ISSUE.

AN APPROPRIATE ORDER WILL ENTER.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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