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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

SHERNARD C. STEWART, SR,, )
Plaintiff, ;
V. ; No.: 1:16-CV-345-TAV-CHS
RED BANK POLICE and ))
BRUCE ERLINGER, )
Defendants. ) )

MEMORANDUM OPINION

This civil matter is before the Cowh defendant Red Bank Police Department’s
Motion to Dismiss [Doc. 29]. Plaintiff, proceedipgo se responded impposition [Doc.
30]. For the following reasons, theo@t will grant defendant Red Bank Police
Department’s motion.

l. Background

In late March, officers from the Red laPolice Department were dispatched to

plaintiff's home [Doc. 2 § 4]* Plaintiff was playing \th his son when the police

1 For the purposes of this motion to dismis®, Court takes plairifis factual allegations
as true.See Erickson v. Pardus51 U.S. 89, 94 (2007) (noting that “when ruling on a defendant’s
motion to dismiss, a judge must accept as truaeilial allegations contained in the complaint”
(citations omitted)). When the Court is considgra Rule 12(b)(6) motion, it can consider exhibits
attached to the complaint as longlaes complaint refers to the ekits and the exhibits are central
to the claims. See Bassett v. Nat'| Collegiat Athletic As$528 F.3d 426, 430 (6th Cir. 2008).
Here, plaintiff attaches an incident report anghysical assessment from CHI Memorial Hospital
in Chattanooga, Tennessee. Although plaintiffsdoet refer to the documents directly in his
complaint, he does appear to state that he weailtboc. 2 § 4] and that he sustained injuries
[Id. § 5]. Construing thpleadings “liberally,”"Bouyer v. Simgn22 F. App’x 611, 612 (6th Cir.
2001), the Court finds that plaintiff intendedincorporate those documents into his complaint.
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approached him, asked for his identificatiand asked if he would answer their questions
[1d.].? Plaintiff was subsequently arrestedq &ine police dragged him to the police ddr [

p. 15]. During the arrest, plaintiff statéldat he was injured, and the police called an
ambulance to transport him@HI Memorial Hospitallld. p. 7]. He was released from the
hospital a few hours later in “good” conditidd.[p. 10].

On August 23, 2016, plaiff filed a complaint, allegig 42 U.S.C. § 1983 civil
rights violations and a viation of the Americans witlisabilities Act (“ADA”). He
claims that his brain, back, eye, and teethewejured by the police. The Court construes
this as an excessive force claim. Plairdifo filed a supplement to his complaint [Doc.
25], in which he urges the Court to take thatter seriously and attaes several character
references. In this supplemeplaintiff does not appear tesert any additional claims but
rather provides additional evidenfme the Court to consider.

I[I.  Standard of Review

Plaintiff is proceedingoro se and the Court must “libeltg construe the briefs of
pro selitigants and apply less stringestandards to parties proceedprg sethan to parties
represented by counselBouyer v. Sima22 F. App’x 611, 6126th Cir. 2001). At the
same time, however, “the lenietreatment generally accorded poo selitigants has

limits,” Pilgrim v. Littlefield 92 F.3d 413, 416 (6th Cir. 28), and courts have not “been

2 To the extent the attached documents lainfith plaintiff's complaint, the Court will
adopt the version of the faad#ieged in the complaint.
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willing to abrogate basigleading essentials pro sesuits,”Wells v. Brown891 F.2d 591,
594 (6th Cir. 1989).

Federal Rule of Civil Procedure 8(a)@:ts out a liberal pleading standa®dyith
v. City of Salem378 F.3d 566, 576 n.1 (6th Cir. 200dequiring only “a short and plain
statement of the claim showirtigat the pleader is entitled telief,” in order to ‘give the
[opposing party] fair notice afthat the . . . claim is anddlgrounds upon which it rests,”
Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007) (quoti@gnley v. Gibson355 U.S.

41, 47 (1957)). Detailed factuallegations are not requireblut a party’s “obligation to
provide the ‘grounds’ of his ‘entitle[mentp relief’ requires more than labels and
conclusions.” Id. at 555. “[A] formulaic recitation of the elements of a cause of action
will not do;” neither will “naked assertion[s]’ devoid ofurther factual enhancement;”
nor “an unadorned, the-defendantawtfully-harmed-me accusation Ashcroft v. Igbal

556 U.S. 662, 67 (2009) (quotingr'wombly 550 U.S. at 555, 557).

In deciding a Rule 12(b)(6) motion to dis$ a court must construe the complaint
in the light most favorable to the plaintiff, gpt all factual allegations as true, draw all
reasonable inferences in favof the plaintiff, and detenine whether the complaint
contains “enough facts to state a claimeticef that is plausible on its faceTwombly 550
U.S. at 570Directv, Inc. v. Treesm87 F.3d 471, 476 (6th CR007). “A claim has facial
plausibility when the plaintifipleads factual content that allows the court to draw the
reasonable inference that the defendariable for the misconduct allegedlgbal, 556

U.S. at 678. “Determining whether a comptastates a plausible claim for relief will
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[ultimately] . . . be a context-specific task tihatuires th[is Court] taraw on its judicial
experience and common senséd’ at 679.
[I1.  Analysis

A. §1983 Claim

In support of the motion to dismiss feledant Red Bank Police Department asserts
that it is not a legal entity amendable to suit under 42 U.S.C. 8§ 1983.e.g Matthews
v. Jones35 F.3d 1046, 1049 (6th Cir. 1994) (tiolg that a Kentuckyolice department
was not an entity capable of bgiaued under 42 U.S.C. 8§ 198Byin v. Clarksville Gas
& Water Dep't 3:11-cv-529, 2011 WL 5655248, at *4 (holding that police departments
and sheriff's departments are not proparties to sue under 42 U.S.C. § 1983yore v.
Chattanooga Police Dep’'tl:08-cv-174, 2008 WI3896114, at *3 (E.DTenn Aug. 19,
2008) (“The Chattanooga Police Departmemidsa legal entity anmelable to being sued
under 42 U.S.C. § 1983:PDefendant Red Bank Police Depaéant asserts that because it
cannot be sued under 42 U.S.C. § 1983, thenslanust be dismissed against it. Plaintiff
does not address this issue. Because defériRiad Bank Police Department is not an
entity amendable to suit for civil rights violatis, the 42 U.S.C. 8§ 83 claims should be

dismissed against it.



B. ADA Claim?®

Defendant Red Bank Police partment asserts that piéif is not covered under
the ADA and that he has failed to state anlpursuant to Federal Ruof Civil Procedure
12(b)(6). It argues that most claims fileddenthe ADA relate to employment and public
accommodations rather than polioteractions. Plaintiff does natdress this claim in his
complaint, his supplemental complaint,hias response to defendant’s motion.

42 U.S.C. § 12132 states the following:

[N]o qualified individual vith a disability shall, byeason of such disability,

be excluded from participation in or lbenied the benefits of the services,

programs, or activities of public entjtpr be subject to discrimination by

such entity.
Here, plaintiff fails to showpr even claim, that he ia “qualified individual with a
disability” or that he was diseninated against on that basisee State v. MorrqW@1CO01-
0612-cc-512, 1998 WL 917802, at *9 (statingttht was doubtful defendant could raise a

claim under the ADA because there was no shguhat he was discriminated against on

the basis of his disability). Plaintiff does nasart that he is disabled, nor does he allege

3 This Court does not need to determine whether defendant Red Bank Police Department
is amenable to suit under the ADA because plaintiff fails to show that he is a qualified individual
under the ADA. Public entitieare subject to the ADA and apeohibited from discriminating
against qualified individuals on the basif disability. 42 U.S.C. § 1213%2ee City and County of
San Francisco v. SheehalB5 S. Ct. 1765 (2015). A “publentity” includes “any department,
agency, special purpose distrior other instrumentality of a S¢adr States or local government.”

42 U.S.C. § 12131(1)(B). The Supreme Court, herehas declined to rule on the question of
whether the ADA governs the manner in which potiffecers arrest a quaiéd individual or the
guestion of whether a public entity can be liable for damages under the ADA for an arrest made
by its officers. Sheehan135 S. Ct. at 1773. This uncertainty does not need to be resolved today.
The threshold question is whether the individua gualified individual under the ADA. In this
case, plaintiff has failed to showathhe is even covered by the ADA.
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any facts to support his ADA claim. PursusmEederal Rule of Civil Procedure 12(b)(6),
plaintiff has failed to state a claim, andtee Court must dismiss the ADA claim against
defendant Red Bank Police Department.
V. Conclusion

For the reasons stated above, defenRad Bank Police Department’s motion [Doc
29] will be GRANTED. All claims against defendaRed Bank Police Department will
be dismissed.

ORDER ACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE




