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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

ANGELA GUSTUS, )
)
Plaintiff, )
)
V. )
) No.: 1:16-CV-352-TAV-CHS
NANCY A. BERRYHILL, )
Acting Commissioner of Social Security, )
)
Defendant. )

MEMORANDUM OPINION

This action was instituted pursuant to US.C. 88 405(g) and383(c)(3), seeking
judicial review of the Commissioner’s findecision denying Angel Gustus’s (“Plaintiff”)
claim for Supplemental Security Income (“SSI”),pasvided by the Social Security Act. The
matter is currently before the Court on Pléits Motion for Judgment on the Pleadings [Doc.
12] and the CommissiornisrMotion for Summary Judgment [Doc. 14].

The Commissioner determinedttPlaintiff is not disablednder the Act. Finding that
such determination is supported by substantial evidence in the record as required by 42 U.S.C.
8 405(g), for the reasons thatléov, the Court will deny Plaitiff's motion [Doc. 12], grant
the Commissioner’'s motion [Doc. 14], aaffirm the Commissioner’s decision.

l. Background
On September 24, 2013, Plaintiff protectively filed for Disability Insurance Benefits

(“DIB”) and SSF under Titles Il and XVI of the Sociak8urity Act (“Act”), 42 U.S.C. § 401

! Plaintiff's date last insured was SeptemB@, 2008. During the hearing before the ALJ,
Plaintiff elected to amend her alleged ordage to September 24, 2013, thus abandoning her DIB
claim [Tr. 28-30, 80].

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnedce/1:2016cv00352/79357/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/1:2016cv00352/79357/16/
https://dockets.justia.com/

et seqand 42 U.S.C. 8 13&% seq, based on chronic depressinack problems, back spasms,
asthma, bronchitis, and hypertengi¢fr. 226—34, 251}. Plaintiff's claim was denied both
initially and on reconsideratiorid. at 123-24, 154-61, 164-69]. iovember 12, 2015,
Plaintiff appeared and testified at a healvefpre Administrative Law Judge (“ALJ”) Wesley
Kliner [Id. at 22—-76]. On January 11, 2016, the Atsuied a decision, finding that Plaintiff
was “not disabled,” as defined inetlapplicable sections of the Adtl]at 80—-88]. On August
15, 2016, the Appeals Council deniediRtiff's requesfor review |d. at 1-3]. Thus, Plaintiff
has exhausted her adminisiva remedies, and the ALJ's decision stands as the
Commissioner’s final decision Bject to judicial review.See42 U.S.C. § 405(g).

Plaintiff is currently a forty-eight-year-olethdividual who performed past relevant
work as a bottling packer, fast food cook, fésid cashier, and deener and washer in a
chicken evisceration plant [T88, 40, 43, 68-69, 258]. At thene of her amended alleged
onset date of September 24, 2013, Ritiwas forty-four years oldIfl. at 230].

The parties and the ALJ have thoroughlynsearized and discussed the medical and
testimonial evidence of the admstrative record. According the Court will discuss those
matters as relevant to the anadysf the parties’ arguments.

After considering the entire recoitie ALJ made the following findings:

1. The claimant met the insured status requirements of the Social
Security Act througlseptember 30, 2008.

2 The Court will focus its revievef the record on the impairments that are relevant to
Plaintiff's Motion for Judgmenbn the Pleadings [Doc. 12].

3 An electronic copy of the administinze record is docketed at Doc. 8.
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[Tr. 82-88].

The claimant has not engaged in substantial gainful activity since
September 24, 2013, the amendddged onset date (20 C.F.R.
416.971 et seq).

The claimant has the following severe impairments: degenerative
disc disease, affective disorder, anxiety disorder, conduct disorder,
personality disorder, and subste abuse disorder (20 C.F.R.
416.920(c)).

The claimant does not have anpairment or combination of
impairments that meets or medicadlguals the severity of one of the
listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1 (20
C.F.R. 416.920(d}%16.925, and 416.926).

The claimant has the residual ftianal capacity tgperform light
work as defined in 20 C.F.R. 416.96Y,(except that she is to avoid
more than frequent balancing,daling, crouching, or crawling; she
is to avoid more than occasidngtooping or climbing of stairs,
ramps, ladders, or sdafds; she is to avoid all exposure to dust,
odors, fumes, or other pulmonary irnta; she is restricted to simple,
routine tasks, making simple werglated decisions, with no more
than occasional interaction wittoworkers or supervisors and no
interaction with the gemal public; there are tbe few changes in the
work setting and they must bevell-planned and gradually
implemented over an extendeperiod of time, with extra
supervision; she is expected to be off-task less than 5% of the
workday, in addition to normal breaks.

The claimant is capable of perfang her past relevant work as a
packer or chicken de-boner. e jobs did not require the
performance of wdk-related activities préweded by theclaimant’s
residual functional capacity (20 C.F.R. 416.965).

The claimant has not been unddisability, as defined in the Social
Security Act, from September 22013, the amended alleged onset
date, through the date of thiecision (20 C.F.R. 404.1520(f) and
416.920(f)).



. Analysis

The determination of disability under thct is an administrative decision. To
establish disability under the Social Security Actlaimant musgéstablish that she is unable
to engage in any substantiaimfal activity due to the existee of a medically determinable
physical or mental impairment the&n be expected to result iaath or that has lasted, or can
be expected to last, for a continuous pemddot less than twelve months. 42 U.S.C. §
423(d)(1)(A); Abbot v. Sullivan905 F.2d 918, 923 (6th Cif.990). The Commissioner
employs a five-step sequential ayation to determine whether adult claimant is disabled.
20 C.F.R. § 416.920. The following five issues argrasised in order: (1) if the claimant is
engaging in substantial gainful activity, she is disabled; (2) if the claimant does not have a
severe impairment, she is not disabled; (3)afdlaimant’s impairmenheets or equals a listed
impairment, she is disabled; (4) if the claimentapable of returnintp work she has done in
the past, she is not disabled; (5) if the claimzart do other work that exists in significant
numbers in the regional or the natad economy, she is not disabldd. If the ALJ makes a
dispositive finding at any step, the inquiry endghaut proceeding to the next step. 20 C.F.R.
8 416.920;Skinner v. Sec’y Hdth & Human Servs.902 F.2d 447, 449-50 (6th Cir. 1990).
Once, however, thelaimant makes arima faciecase that she cannotum to her former
occupation, the burden shifts to the Commissiaoeshow that there is work in the national
economy that she can nb@m, considering her age, edtion, and work experience.
Richardson v. Sec’y Health and Human Sgrv85 F.2d 962, 964 (6th Cir. 1984pe v.

Weinberger512 F.2d 588, 595 (6th Cir. 1975).



The standard of judicial review by thi€ourt is whether the findings of the
Commissioner are supported by substantialenaee and whether the Commissioner made any
legal errors in the process of reaching the decisBee Richardson v. Perajet)2 U.S. 389,
401 (1971) (adopting and defining substantial emte standard in the context of Social
Security cases),andsaw v. Sec’y Health & Human Sep893 F.2d 211, 213 (6th Cir. 1986).
Even if there is evidence onetlother side, if there is evidenmesupport the Commissioner’s
findings, they must be affirmedRoss v. Richardsod40 F.2d 690, 691 (6th Cir. 1971). The
Court may not reweigh the evidence anubstitute its own judgment for that of the
Commissioner merely because substantial eviderists in the record to support a different
conclusion. The substantial evidence standlosva considerable latide to administrative
decision makers. It presupposes there is a pbigboice within which the decision makers
can go either way, without interference by the couRslisky v. Bowen35 F.3d 1027 (6th
Cir. 1994) (citingMullen v. Bowen800 F.2d 535, 548 (6th Cir. 1986Qrisp v. Sec’y Health
& Human Servs 790 F.2d 450 n.4 (6 Cir. 1986).

The Court may consider any evidence in the record, regardless of whether the ALJ cited
it. See Heston v. Comm’r Soc. S&A5 F.3d 528, 535 (6th Cir. 2001). For purposes of
substantial evidence review, hoveg, the Court may not congidany evidence that was not
before the ALJ.Foster v. Haltey 279 F.3d 348, 357 (6th Cir. 2001). Furthermore, the Court
is not obligatedo scour the record for erronst identified by the claimanSee Howington v.
Astrue No. 2:08-cv-189, 2009 WL 2579620, at *6 (E.D. Tenn. Aug. 18, 2009) (stating that
assignments of error not mady claimant were waived). Moreover, “issues which are
‘adverted to in a perfunctory manner, uoc@ampanied by someffert at developed
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argumentation, are deemed waivedKennedy v. Comm’r Soc. Se87 F. App’x 464, 466
(6th Cir. 2003) (quotingJnited States v. Eldef0 F.3d 1110, 1118 (6th Cir. 1996)).

Plaintiff presents three issues for revi€t). whether “Plaintiff is disabled because she
is unable to do any work on a regular, susdi basis due to her physical and mental
impairments”; (2) whether “the ALJ impropeilippugned Plaintiff's credibility and used this
as the primary if not exclusive reason for findjR¢aintiff] not disabled and (3) whether “the
ALJ improperly played doctor and substituted hunch or intuition for the diagnosis of . . .
examining medical professials” [Doc. 13 pp. 7-8].

A. Disability Dueto Impairments

Plaintiff's first stated issue is whether sigedisabled because she is unable to do any
work on a regular, sustained basis dubkdgophysical and mental impairment#l.[at 8—10].
Having reviewed Plaintiff’'s argument on this issue, the Court finds that it begs the ultimate
guestion and is essentially dupliva of Plaintiff's other argument Plaintiff posits that she
is disabled because she is unable to work.etWdr Plaintiff is dishled was the ultimate
guestion before the ALJ. In raising this issue, however, Plaintiff does not identify any specific
error in the ALJ’s decision.Plaintiff only argues that twtreating physicians (Dr. Karen
Moyer and Dr. Stephen Spalding) and tvamsultative examiners fDRaymond Azbell and
Dr. Dee Langford, Ed.D.) opined that she “hastrictions and limitations which would
preclude all competitive empyment from both a mentaind physical standpointld. at 9].
This is also the substance of Plaintiff's thisdue, and the Court wilddress the weight that
the ALJ gave to each of the dieal opinions in detail belowThe Court concludes, however,
that Plaintiff has not raised an independaadis for remand with her first issue.
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B. Credibility Assessment

Plaintiff next argues that “the ALJ imprapeimpugned [her] credibty and used this
as the primary if not exclusive reasfor finding [her] not disabled’ldl. at 10].

A claimant’'s statement that she is expading disabling pain or other subjective
symptoms will not, taken alone, establish tkae is disabled. 20 C.F.R. § 416.929(a).
Evaluating subjective complaints requires a twepsanalysis, known in this circuit as the
Duncantest. See Duncan v. Sec’y Health & Human Se881 F.2d 847, 853 (6th Cir. 1986).
Under theDuncantest,

First, we examine whether there is oliydge medical evidencef an underlying

medical condition. [Second], [i]f theris, we then examine: (1) whether

objective medical evidence confirms tkeverity of the eged pain arising

from the condition; or (2) whether tlobjectively established medical condition

is of such a severity that it can reaably be expected to produce the alleged

disabling pain.

Felisky, 35 F.3d at 1038-39 (quotiguncan 801 F.2d at 853). Objective medical evidence
constitutes medical signs and/or laboratongdiings, as defined in 20 C.F.R. § 416.928(b)—
(c).* TheDuncantest does not, however, “require objeetevidence of the pain itself.”

Felisky, 35 F.3d at 1039 (internal citation omittedhe Commissioner nygexamine a number

of factors other than medical signs and laboyatimdings in determining the severity of the

4 The Social Security Administration revisitgl rules regarding the evaluation of medical
evidence. 82 Fed. Reg. 5844-01, 2017 WL 168819. réVised regulations v into effect on
March 27, 2017id., and are not applicable to this cagee Bowen v. Georgetown Univ. Hosp
488 U.S. 204, 208 (1988) (“Retroactivity is not favoirethe law. Thus, congressional enactments
and administrative rules will not be construedhtove retroactive effect unless their language
requires this result.”}Combs v. Comm’r Soc. Sgd59 F.3d 640, 642 (6th Cir. 2006) (“The Act
does not generally give the SSA the poweprimmulgate retrodive regulations.”).
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alleged pain or other subjective symptoms once the underlying impairment is established by
objective medical evidence. As theci&d Security regulations explain,

When the medical signs or laboratomydings show that yobave a medically

determinable impairment(s) that couhsonably be expected to produce your

symptoms, such as pain, we must thesl@ate the intensity and persistence of

your symptoms so that we can detae how your symjoms limit your

capacity for work. . . .

20 C.F.R. § 416.929(c)(13pealsoFelisky, 35 F.3d at 1037-40.

In addition to the objective medical eviden the claimant’'s own statements regarding
the persistence, intensity, alhiting effects of he symptoms will be considered; however,
in considering those statements, thamblnt’s credibility will be evaluatedSee idat 1036—
37. It is the province of the Commissionant the reviewing court, to make credibility
findings, but the Commissioner must clearly statergmsons if he finds the claimant to be
lacking in credibility. Id. at 1036;see alsdrogers v. Comm’r Soc. Sed86 F.3d 234, 247
(6th Cir. 2007) (“It is of course for the AL&nd not the reviewing court, to evaluate the
credibility of witnesses, including that of thaichant.”). The ALJ’s credibility findings “are
entitled to deference, because of the ALJ'gjuai opportunity to observe the claimant and
judge her subjective complaintsBuxton v. Halter246 F.3d 762, 773 (6th Cir. 2001).

The SSA provides a checklist of other tast that the ALJ must consider when
assessing the severity @tlaimant’s subjective complain{g) the claimant'slaily activities;

(2) the location, duration, frequey, and intensity of the paor othersymptoms; (3)
precipitating and aggravating factors; (4) medarataken to alleviate pain or other symptoms;
(5) treatment other than medicaticeceived for relief of paiar other symptoms; and (6) any

other measures used to relig¢kie pain or other symptoms ($uas lying down or standing for
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fifteen to twenty minutes evehour). 20 C.F.R. 8 416.929(c)(3gealso Felisky 35 F.3d at
1037-38 (discussing Social Security Administratiegulation pertaining to the evaluation of
subjective complaints of syptoms such as pain).

Additionally, Social Security Ruling 96-7pmphasizes that criility determinations
must find support in the record and not be based upon the ALJ’s “intangible or intuitive
notion[s].” 1996 WL 374186, at *4. In assessthg claimant’s credibility, the ALJ must
consider the record as a whole, including the claimant’s complaints, lab findings, information
provided by treating physicianand other relevat evidence.ld. at *5. Consistency between
the claimant’s subjective complaints and theord evidence “tends to support the credibility
of the claimant, while incomstency, although not necessartgfeating, should have the
opposite effect.”"Kalmbach v. Comm’r Soc. Sed09 F. App’x 852, 863 (6th Cir. 2011). The
ALJ must explain the credibilitdetermination such that bothe claimant and subsequent
reviewers will know the weight given to theachant's statements and the reason for that
weight. Soc. Sec. RW6-7p, 1996 WL374186, at *2.

In this case, the ALJ discussed a numbdadtors in discountin@laintiff's claims of
disabling symptoms [Tr. 83—-87]. First, the Adahsidered Plaintiff's course of treatmelait].
See?20 C.F.R. § 416.929(c)(3)(v) (@viding that the SSA will consét a claimant’s course of
treatment when evaluating symptoms). RegaydPlaintiff's mentalimpairments, the ALJ

found that she had a “minimakatment record” and fd not actively pursue treatment, with

® SSR 96-7p has been superseded by SSBplérhich eliminates the use of the term
“credibility” from SSA policy, because the@SA'’s regulations do not use this terand clarifies
that subjective symptom evaluation is notee@amination of a claimant’s charact&eeSSR 16-
3p, 2016 WL 1119029, at *1 (Mar. 16, 2016). SBR3p became effective on March 28, 2016
(see2016 WL 1237954), so it is not applicablethe ALJ's decisionn this case.
9



multiple no-shows or cancellationdd[ at 85]. Plaintiff contends that this finding is in error
and argues that she did pursuwsatment [Doc. 13 p. 13]. A reaw of the record shows that
substantial evidence supports the ALJ’s findingse ALJ acknowledged that Plaintiff sought
mental health treatment at times, including from Volunteer Behavioral Health, Mental Health
Cooperative, and Homeless Healthcare BA--85, 415-64, 483-96, 508—-41]. The ALJ also
noted, however, that she was discharged fi@atment with Volunteein November 2013,

after months of failing todep scheduled appointmenid. jat 83, 485-94].

The ALJ observed that, rathttian pursue mental health treent, Plaintiff “apparently
preferred to calm her nezs with marijuana’lfl. at 85]. Plaintiff corgnds in her brief that
this statement is untrue, or at least thatlagsst instance of polysubstance abuse was in late
2013 [Doc. 13 p. 14; Tr. 479]. Amted by the ALJ, however, dag an October 2014, mental
health intake assessment, Plaintiff specificadlgorted that she used marijuana “to calm the
anxiety and paranoia” [Tr. 508 hus, the Court discerns no ervath the ALJ’s reference to
Plaintiff's admitted marijuana use duritige relevant period of disability.

The ALJ also considered @hefficacy of medication, noting that, although Plaintiff
reported hearing voices sincleildhood, she admitted that medioa had a calming effecld.
at 46-48, 86]. Dr. Langford oped that Plaintiff did notappear to experience any
hallucinations and showed no evidenok responding to internal stimulild. at 481].
Impairments that are “amenabletteatment” are not disablingGant v. Comm’r Soc. Sec.
372 F. App’x 582, 585-86 (6th Cir. 2010) (citing 20 C.F.R. § 404.152%@3)also Houston

v. Sec’y Health & Human Sery336 F.2d 365, 367 (6th Cir. 1984).
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Regarding Plaintiff's complaints of physiqadin, the ALJ found that, although Plaintiff
testified that her left knee “go[psut” on her, “the record coained few mentions of knee pain
and no indication of any associated medicagterminable impament” [Tr. 48—49, 86].
Treatment notes from Dr. Moyearoffice generally indicatedormal physical examinations,
with findings of good ranges of motion andpabst, mild tenderness to palpatidd. at 513—
22, 529-34, 537].

The ALJ also considered Plaintiff’'s daifctivities, noting thashe reported to Dr.
Langford that she could pregasimple meals and had salcsupport from friendsidl. at 86,
480]. The ALJ also awsidered a June 2014, treatment noteyhich Plaintiff reported that
she was earning extra money by cleaning apartments in her buildireg B6, 535]. This
suggested to the ALJ that Plaintiff's ability taustl and lift were morextensive than she had
alleged [d. at 86]. Even part-timevork may call into doubt a aimant’s complaints of
disabling symptoms.See20 C.F.R. 8§ 416.971 (“Even if ¢hwork you have done was not
substantial gainful activity, it may show thatu are able to do more work than you actually
did.”).

Plaintiff seems to argue that the ALJ errecconsidering this p&time work in his
overall assessment [Doc. 13 p. 12]. She notasstlie medical entry ferred to by the ALJ
reads as follows: “[Plaintiff] recently moved indosecond-floor [apartment] at Patten Towers
and has arranged [with managertjeto clean other clientsapartments for $40/wk per
[apartment]” [d.; Tr. 535]. Plaintiff contends that “[tg fact that [she] may have ‘arranged’

to do this does not, of course, mean thatssiteally consummated tlaerangement” [Doc. 13
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p. 12]. The Court finds this argument tow®ersuasive and concludes that the ALJ drew a
reasonable inference from the evidence before him.

As detailed above, the ALJ evaluated selvetr#he appropriate regulatory factors and
determined that Plaintiff's subjective comiplig of symptoms wereaot fully credible. The
Court concludes, therefore, thithe ALJ properly wigthed the evidence in the record and did
not err in assessing the credibility of Plainti§tetements. The ALJa&ssessment is supported
by substantial evidence and complies vidilmcan 20 C.F.R. § 416.929, and SSR 96-7p.

C. Medical Opinions

Plaintiff next argues that the ALJ erredhis assessment of seakdoctors’ medical
opinions as to her physical and mental fumaal limitations [Doc. 13 p. 15]. She further
argues that, by not assigning controlling weitghiny of these doctors’ opinions, “the ALJ
improperly played doctor and substitutad hunch or intuition” for theirdd.].

The Regulations require an Alio “evaluate every medicapinion” regardless of its
source. 20 C.F.R. 8 416.927(c). Every medogahion is not treated equally, however, and
the Regulations describe three classifie&tidor acceptable medical opinions: (1) non-
examining sources; (2) non-treating sourcasg (3) treating sources. A non-examining
source is “a physician, psychologist, or otheceptable medical source who has not examined
[the claimant] but provides a mieal or other opinion in [the @imant’s] case.” 20 C.F.R. §
416.902. A non-treating source is désed as “a physician, psychgjist, or other acceptable
medical source who has examin#ek claimant] but does not have, or did not have, an ongoing
treatment relationship with [the claimant]ld. Finally, the Regulations define a “treating
source” as the claimant’s “own physician, gsylogist, or other acceptable medical source
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who provides [the claimant], dnas provided [the claimantjyith medical treatment or
evaluation and who has, or has had, an ongoaagrrent relationship with [the claimant].” 20
C.F.R. 8§ 416.902accord Gayheart v. Comm’r Soc. Sefl10 F.3d 365, 375 (6 Cir. 2013).

An ALJ is required to give a treating soats medical opinion “controlling weight” if:
“(1) the opinion ‘is well-supported by medicatigceptable clinical and laboratory diagnostic
techniques’; and (2) the opiniors ‘not inconsistent with the othgubstantial evidence in [the]
case record.” Gayheart 710 F.3d at 376 (quoting 20 C.F.R. § 404.1527(c)(@)¢st v.
Comm’r Soc. Sec240 F. App’x 692696 (6th Cir. 2007).

If the treating source’s medical opinionnst entitled to controlling weight, the ALJ
must determine the appropriateigi to give the opinion uporonsideration of the following
factors: “the length, frequency, nature, and extérihe treatment relationship, . . . as well as
the treating source’s area of specialty anddigree to which the opinion is consistent with
the record as a whole and gpported by relevant evidence Gayheart 710 F.3d at 376
(citing 20 C.F.R. § 404.1527(c)(2)—(6)). If the Adoes not give a treating source’s opinion
controlling weight, he must give “good reasolitisat are supported ke evidence in the
record and sufficiently specific to permit “meagful review of the Al)’s application of the
rule.” Wilson v. Comm’r Soc. Se@B78 F.3d 541, 544 (6th Ci2004) (internal citations
omitted). A failure to gie “good reasons,” or a failure tietermine the dege of deference
owed to a non-controlling treagnsource opinion, “denotes ackaof substantial evidence,
even where the conclusion ofeti\LJ may be justified basegon the record,” and requires
remand. Friend v. Comm’r Soc. Se@B75 F. App’x 543, 551 (6tkir. 2010) (per curiam)
(quotingRogers v. Comm’r Soc. Se486 F.3d 234, 243 (6th Cir. 2007)). The treating-source
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rule is not, however, “a procrustean bed, reqgiran arbitrary conformity at all times.”
Friend, 375 F. App’x at 551. Theltimate decision of didality rests with the ALJ Sullenger
v. Comm’r Soc. Se@255 F. App’x 988, 992 (6th Cir. 2007).

An ALJ may afford weight t@ non-treating or non-exannig source, “but only if a
treating-source opinion is not deemed controllinGhayheart 710 F.3d at 376. When there
iSs not a treating source opinion that is dedntontrolling, an ALJ must weigh a medical
opinion offered by a non-treatingwce based on factors such as the nature of the treatment
relationship, the frequency ekamination, the specialization tife medical source, and the
consistency and supportability of the opinidee20 C.F.R. § 416.927(c).

1. Dr. Moyer

Dr. Karen Moyer served as Plaintiff's ttey physician at Homeless Health Care and
the Chattanooga Hamilton Courti#galth Department. Plaifits medical recods from those
institutions cover a treatmepériod from approxirately March 2007, to April 2015 [Tr. 326—
74, 512-41].

On April 28, 2015, Dr. Moyecompleted a medical opinidarm, in which she opined
that Plaintiff suffered from pain iner low back, lefhip, and left kneelfl. at 503]. Dr. Moyer
opined that Plaintiff could sit for seven hours total and betigerand six hours at a time,
stand or walk seven hours totald between five and six hoursaatime, lift/carry up to five
pounds “frequently” (defined as “2/3 of workdg lift/carry up to ten pounds “occasionally”
(defined as “1/3 of workday”), and lift/carry between eleven and twenty-five pounds
“infrequently” (defined as “very few times a daynl]]. The ALJ gave Dr. Moyer’s opinion
“great, but not controlling weight,” explaining his decision as follows:
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Karen Moyer, M.D. completed a quesinaire in April 2015, in which she
described a narrow range of light wdrk which the claimant was reportedly
restricted, due to lower back, left hgmd left knee pain. Dr. Moyer indicated,
however, that the claimahtad good range of motion the back, hip, and knee,
with only mild tenderness at the hip. She mentioned that bed rest was necessary
about three and one-half hours per day,stased by the patient.” She further
opined that the claimant’'s pain or fateywould interferavith her ability to
work full-time, but tlat she would not be absent raghan four days per month

. | have given this opinion greayt not controlling weight. Dr. Moyer’s
opinion acknowledged that it was based at least in part on the claimant’s
subjective allegations (i.e., the need bwd rest). Furthermore, there were
obvious inconsistencies in the opinion. For example, Dr. Moyer stated that the
claimant could sit or stand or walkrfdive to six hours at a time, yet she
reportedly needed 15 to 20 minsitef rest every hour or two.

[Id. at 87].

After reviewing the record, the Court concludes that the ALJ deavgood reasons for
not giving controlling weight to Dr. Moyes’ medical opinion. Ahough the ALJ did not
specify whether he found Dr. Moyer to be @ating source, the Court concludes that the ALJ
appropriately applied the treating source rlgst, the Court notes that Dr. Moyer’s opinion
regarding Plaintiff's functional ability to sistand, walk, and lift/carrys consistent with a
range of light exertional workThe Regulations indicate thight work involves lifting no
more than twenty pounds a time, lifting or carrying up tten pounds for one-third to two-
thirds of the time, and standing and/or watki off and on, for a total of about six houee
20 C.F.R. § 416.967(b); Soc. Sec. Rul. 831983 WL 31251. Thus, in keeping with the
ALJ’s decision to afford Dr. Moyer’s opinion gait weight, the ALJ's RFC assessment is, in
fact, consistent with Dr. Moyer’s opinion as to these limitations.

However, as the ALJ explained, Dr.oyer also assessed additional limitations
inconsistent with the above findings. Spesafly, Dr. Moyer indicated that Plaintiff would

need fifteen to twenty minutes of rest evene to two hours or, in other words, between 60
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and 160 minutes of rest every day [Tr. 503—024. Moyer also indicated that Plaintiff would
require bed rest during a normal workday‘f8.5 hours’ as stated by [Plaintiff]1§l. at 503].
The ALJ determined that Dr. Moyer’'s opom regarding bed rest was unsupported and
inconsistent with other atements and discountldr opinion on that basi&l] at 87]. As the
ALJ explained, Dr. Moyer specifadly acknowledged that she bddée restriction to 3.5 hours
of bed rest on Plaintiff’'s subjective reporid.[at 87, 503], and an ALdhay give less weight
to an opinion that is based on the claimant’s self-reported sympt®eesGriffith v. Comm’r
Soc. Se¢582 F. App’x 555, 564 (6th €i2014) (“[T]he ALJ is not required to simply accept
the testimony of a medical examiner based solely on the claimant’s self-reports of symptoms,
but instead is tasked with integting medical opinions in lighdf the totality ofthe evidence.”
(citing 20 C.F.R. 8§ 416.927(bBell v. Barnhart 148 F. App’x 277, 2856th Cir. 2014)
(declining to credit a doctor’s opinion that wady supported by the plaintiff's self-reports of
symptoms)).

Futhermore, the ALJ found additional inconesrgies within Dr. Moyer’s opinion [Tr.
87], and internal inconsistensienay reasonably erode the rblidy of a medical opinion.
See Vorholt v. Comm’r Soc. Se409 F. App’x 883, 889 (6th €i2011) (noting that an
opinion’s internal inconsistencies constititéan independent reas for granting it little
weight”). The ALJ found that Dr. Moyer’s statent that Plaintiff couldit or stand or walk
for five to six hours at one time was inconsisteith her opinion that Plaintiff would need
fifteen to twenty minutes of rest every hartwo [Tr. 87, 503—-04].Additionally, although

Dr. Moyer placed significant limitations on Plafftilue to low back, left hip, and left knee
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pain, the ALJ noted that Dr. Moyer had obsertheat Plaintiff exhibited good range of motion
in the back, hip, and knee, with only mild tenderness at thddipt[87, 503].

Based on the foregoing, the Court finds that the ALJ did not err in concluding that Dr.
Moyer’s opinion was not entitled to controlling bt because it was inconsistent with the
medical evidence of record. The Court firilat the ALJ properly weighed the applicable
statutory factors when determining the weigihtgive Dr. Moyer’s opinion and gave good
reasons to support the decisioliccordingly, the Court conclugdahat the ALJ did not err in
his consideration dDr. Moyer’s opinion.

2. Dr. Spalding

On April 13, 2015, Dr. Stephen Spaldingotg a note addressed “To Whom it may
Concern,” in which he indicated that Plaintiff was “currently in services at Mental Health
Cooperative, Inc.” and was “actively engaged @atment and . . . unable to participate in the
workplace” |d. at 502]. The ALJ conseated this note but affoedl it “very little weight,”
finding it to be a “conclusory opinion, whigbrovided no examples)o reference to the
medical evidence, and no ratede or explanation’l{l. at 86—87].

The record regarding Plaiffts treatment with Dr. Spalding is sparse and appears
incomplete [d. at 507-11]. The recordontains only Plaintif6 October 10, 2014, intake
assessment with Mental Health Cooperative,which she was diagnosed with “other
psychoactive substancepadence, uncomplicated,” “schiffetive disorder, bipolar type,”
and “schizoaffective disorder, unspecifietf.[at 510]. It appears that Plaintiff was reassessed
on October 27, 2014, and onndary 20, 2015, at which poirghe was diagnosed with
“paranoid schizophrenia”; however, thaseatment notes are niot the recordIf.].
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From this record, it is not entirely clear @her Dr. Spalding is a treating source, and
the ALJ did not specify whether he considered hitreating source. i$ apparent from the
ALJ’s opinion, however, that he found Dr. &ging’s opinion not well supported and not
entitled to controlling weightAs the ALJ noted, Dr. Spalding’opinion did not refer to the
medical evidence or provide yamationale or explanationAlthough Dr. Spalding made the
conclusory statement that Plaintiff was ulealbo work, he did not provide a specific
assessment of Plaintiff's functial limitations. These problemgth Dr. Spalding’s opinion
are compounded by thack of treatment notes in the recqnabvided to the Court. Based on
these reasons, the Court concludes that thedfd_dot err in assigninBr. Spalding’s opinion
very little weight.

3. Dr. Azbell

Plaintiff saw Dr. Raymond Azbell for a camtative physical examination in October
2013 |d. at 87, 465-68]. Upon exanation, Dr. Azbell anticipated that Plaintiff could
“possibly lift up to 10 pounds occasionally witrethight hand but not witthe left” and that
she could not “carry even 10 pounmtscasionally with either handid. at 467]. Dr. Azbell
opined that, during the courseanf eight-hour workday, Plaifftcould sit for about two hours,
stand for about two hours, wdisr “possibly” two hours, andpend the remaining two hours
lying down |d.]. Dr. Azbell found that Plaintiff hado trouble “reaching either horizontally
or overhead with the right hand and could dpsabably frequently,” but opined that she was
limited to reaching infrequently with her left harid.[. Dr. Azbell stated that Plaintiff could
handle, finger, feel, push, and pull with eithend, “at least occasidhg” and “could operate
foot controls with the right foot possibly up to occasionally but not with the lefff: [ Dr.
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Azbell further opined that Plaintiff could balee, stoop, kneel, crouch, and climb stairs and
ramps infrequently, but could not climb laddersoaffolds or work at unprotected heights or
around moving mednical partsid. at 467—68]. He opined that Plaintiff “should probably
not operate [a] vehicle,” cadil“perform activities like shaping only on a limited basis and
[would] need a travel companion for assistghceuld “walk a block at a reasonable pace” on
an uneven or smooth surface, aodld “climb only a very few steat a reasonable pace with
the use of a handrailld. at 468]. Finally, Dr. Azbell opined &t Plaintiff “is able to prepare
meals, take care of hygierand is competent [to] takeare of her financesld.].

The ALJ considered Dr. Aell's opinion but afforded moderate weightlfl. at 87].
The ALJ explained that he discounted Dr. Azbell's opinion “due to internal inconsistencies
and reliance on the subjectivatetments of the claimantid.]. The ALJ alsaoted, however,
that Dr. Azbell provided “a detailed assessinof his objective findings, which were
somewhat consistent with theachant’'s subjective complaintsid].

In her brief, Plaintiff states that Dr. Bell assessed disabling limitations, but she does
not challenge the AL$ analysis of his opinion. &m the Court’'s review, the ALJ
appropriately evaluated Dr. Azbell’s opinion light of the relevant statutory factors and
explained why he gave the omni moderate weight. In gamular, the ALJ focused on the
factor of inconsistency and found that thanogn relied disproportionately on Plaintiff's
subjective complaintsid.]. Indeed, Dr. Azbell appeare rely heavily on Plaintiff's
representations that she experienced “significant pain” during tedtingaf 466—67].
Although Dr. Azbell recorded generally nornfaidings in the rightarm and shoulder, he
nevertheless assessed a limmatof lifting only ten pounds ocsmnally with that arm and
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carrying only five pounddd.]. Although Plaintiff did not use an assistive device for walking,

Dr. Azbell opined that Plairffi would require a ‘ttavel companion for assistance” when

performing activities like shoppindd. at 467—68]. The Court finds that substantial evidence

in the record supports the ALJ’s decisiorassign Dr. Azbell's opinion only moderate weight.
4. Dr. Langford

Plaintiff saw Dr. Dee Langford, Ed.Din November 2013, for a consultative
psychological examinatiorld. at 477-81]. Dr. Langford opindtiat Plaintiff fell into the
average range of intellectual functioning but shoerdence of mild tenoderate impairment
in her short-term memory, moderate to rkeal impairment in her ability to sustain
concentration, mild impairmeirt her long-term and remote mery functioning,and marked
impairment in social relating and in her ability to adapt to chaidjeaf 481]. After
considering Dr. Langford’s opinigithe ALJ assigned it moderate weight, explaining that the
opinion “provided a detailed analgswith cogent observationsijut that “it appeared to be
more reliant upon the claimant’s subjectivengaints than on the treatment record and
clinical observations”Ifl. at 87].

From the Court’s review, thALJ appropriately evaluateDr. Langford’s opinion in
light of the relevant statutomgactors and explained why he gahe opinion moderate weight.
The Regulations provide that, “[g]enerally, tm@re consistent a medical opinion is with the
record as a whole, the more weight we wjiVe to that medical opinion.” 20 C.F.R §
416.927(c)(4). According to Dr. Langford, Plafhstated that she was asking for disability
benefits due to back pain but mentioned neeotmedical issues [Tr. 477]. Additionally,
although Plaintiff said she heard voices tellingteehurt someone, sheddnot actually appear
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to experience any hallucinations or detunsl thinking, and shehowed no evidence of
responding to internal stimulid. at 479, 481]. As the ALJ nedl, on examination, Plaintiff
“demonstrated normal speech, thought prosdert-term memory, calculations, cognition,
and ability to interact”If. at 83, 479-80]. Baseamh the foregoing, the @rt finds that there
is substantial evidence in the record tgort the ALJ's assessmieof Dr. Langford’s
opinion.
5. Lack of Controlling Medical Opinion

Plaintiff argues that, because the ALJ diot give controlling weight to any one
medical opinion, the ALJ “play[gdioctor” and substituted his hcim or intuition in place of
a doctor’s opinion [Doc. 13 p. 17].

Plaintiff is mistaken as to the record &hé controlling law on thisssue. Although an
ALJ is required to conder every medical opiniom the record20 C.F.R. § 416.927(c), he is
not bound to adopt any particular opinion, ettt of a treating physan, when formulating
a claimant’s RFC.See Rudd v. Comm’r Soc. $éx31 F. App’x 719, 72 (6th Cir. 2013)
(“[T]o require the ALJ to base her RFQdiing on a physician’s opinion, ‘would, in effect,
confer upon the treating source the authotitynake the determitian or decision about
whether an individual is undea disability, and thus wodl be an abdication of the
Commissioner’s statutory responsibility to detewe whether an individual is disabled.”
(quoting SSR 96-5p, 1996 WL 374183 (July 2, 1996)he Sixth Circuit has cautioned that
“ALJs must not succumb to ehtemptation to play doctor drmake their own independent
medical findings.”Simpson v. Comm’r Soc. Se844 F. App’x 181, 194 (6th Cir. 2009)
(internal quotations omitted}ee alsaMeece v. Barnhastl92 F. App’'x 456, 465 (6th Cir.

21



2006) (“[Tlhe ALJ may not subistite his own medical judgmerior that of the treating
physician where the opinion of the treating physicsasupported by the medical evidence.”).

Contrary to Plaintiff’'s positin, however, the Sixth Circuiioes not require that an ALJ
base his RFC assessment on a medical opir@er.Brown v. Comm’r Soc. S&02 F. App’x
328, 331 (6th Cir. 2015) (“[N]eithahe applicable regulations nor Sixth Circuit law limit the
ALJ to consideration of direct medical opinions on the issue of RF&é&)also Ruddb31 F.

App’x at 728. An ALJ is to determine a claimant's R&€Sessment after considerilg of
the evidence in the record, including medicah@ms, but also including the objective medical
evidence, the claimant’s testimoand any other relevant evidence.

In this case, although the ALJ did novgicontrolling weighto any one doctor’s
opinion, he did not ignore the medical dpim evidence and, in fact, based the RFC
determination on several of the medical opisipnovided. The ALJ's RFC determination is
consistent with the opinions of the non-examining state agency consultants, Dr. Rudoph
Titanji, Dr. Saul Juliao, Dr. Jenaan Khale®lgy.D., and Dr. Jayne Dubois, Ph.D. [Tr. 93-105,
111-19, 143-51]. Furthermore, discussed above, the ALJ partially relied on Dr. Moyer’s
opinion regarding Plaintiff's exertional limitations, and also considered and incorporated the
consultative opinions offered Wyrs. Langford and Azbellld. at 85-87, 465—-68, 477-81,
503-05]. Finally, in addition tahese medical opinions, the ALJ evaluated the medical
evidence of record, Plaintiff's testimony awdedibility, and Plaintiff's reports of daily
activities |d. at 83—-87]. Substantial evidence instisase supports the ALJ’s finding of no

disability.
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[11.  Conclusion

Accordingly, having carefully reviewed thetea administrative record and the parties’
briefs filed in support of their respective motiptitee Court concludes that there is substantial
evidence in the record to support the ALJglfhgs and the Commissioner’s decision. With
such support, the Court finds that the ALJecidion must stand, even if the record also
contains substantial evidence thatuld support the opposite conclusiddeeg.g, Longworth
v. Comm’r Soc. Sec402 F.3d 591, 595 (6th Cir. 2005).

Thus, the Court will herebPENY Plaintiff's Motion for Judgment on the Pleadings
[Doc. 12], GRANT the Commissioner’s Motion for Sumary Judgment [Doc. 14], and
AFFIRM the Commissioner’s decision.

ORDERACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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