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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

AT CHATTANOOGA
SILVERRENE ROUNDTREE-CHISM, )
)
Plaintiff, ) No. 1:16-cv-387-SKL
)
V. )
)
STUART H. DUNN, WARREN W. )

KOONTZ, JEAN BARON, DR. OAKFIELD, )

)
Defendants )
)

MEMORANDUM AND ORDER

Pending before the Court are motions tenuss filed by Defendant Stuart H. Dunn
(“Dunn”) [Doc. 10] and Defendaritean Baron (“Baron”) [Doc. 2@nd various motions filed by
Plaintiff Silverrene Roundtree-Chism (‘@htiff”) [E.g., Docs. 15, 17, 18, 25, 36, 39, 40, 43, 45,
46, 50 and 52]. Upon consideration of the piegsl, motions to disms, and Plaintiff's
responses to the motions, the Gassued a Show Cause Ordemttow Plaintiff an opportunity
to correct certain deficiencieadto address the issue of persquasdiction as to all defendants
and insufficient service of process on two o flour defendants [Doc. 44]. The motions to
dismiss are now ripe.

After careful review and considering theeatlings and affidavitsn a light most
favorable to Plaintiff, the Coufinds Plaintiff's responses tog¢imotions and to the Show Cause
Order do not make out a prima facie case that Court has persongalirisdiction over any
Defendant. For the reasons set forth in detddvibethe Court concludes that it lacks personal
jurisdiction over all defendasitand that Plaintiff faile to effect service of process with regard to

two of the four defendantsAccordingly, the Court wWilGRANT the motions to dismiss [Docs.
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10 & 20] and willDENY Plaintiff’'s motions to deny certaimotions to dismiss [Docs. 15, 25].
As a result, Plaintiff’'s several other motions [Docs. 17, 18, 36, 39, 40, 43, 50, and 52] will be
TERMINATED ASMOQOT.
l. BACKGROUND

Plaintiff filed a complaint in Septdmer 2016 against DunnWarren W. Koontz
(“Koontz”), Baron, and Dr. Oakfiefd(collectively “Defendants” [Doc. 2]. Therein Plaintiff
implies that she worked as a physician somwe decades in the past and alleges certain
misconduct with regard to a medical board hegthat took place approximately twenty (20)
years agoifl. at Page ID # 11-12]. Plaifftnow brings this actionstating that she recently
learned information about that hearing and 8ta suffered damages as a result of the alleged
misconduct that occurred in relation to the sardedt Page ID #12]. Specifically, Plaintiff
alleges in her complaint that certain evidencs ¥edricated, that she was denied an opportunity
to face her accusers in personatrall, that she failed to receive adequate counsel, and that

medical records and a prescription wengjed using Plaintiff's named.].

! Plaintiff did not povide the first name of “Dr. Gdield” in her complaint.

%2 The Court clarified in its Show Cause Order thatrta J. Ishamel (“Ishmel”) was not a party to
the current action [Doc. 44 at Page# 230, n.4]. Prior to the egtof that Order, Plaintiff had
filed with this Courtan acknowledgement gkrvice executed upon Ishamel, though Ishmel was
not listed as a defendant inaRitiff's original complaint andt that time no amended complaint
had been filed.

Plaintiff filed an amendment to her origincomplaint [Doc. 50] on May 15, 2017, in
which she sought to add two defendants — “Thelive Board of Virginia that was operating in
1998” (emphasis in original omitted) and “KarBerrine, the Deputy Executive Director of the
Virginia Medical Board in 1998.” At minimunPlaintiff failed to adhee to the procedural
requirements to amend her complaint set fortlir@deral Rule of Civil Procedure 15 or E.D.
Local Rule 15.1 and declined tot&slish or even address whether this Court has jurisdiction
over the individual and entity she sought to add as defendants. For these reasons and also in
light of this Court’s decision teerminate the underlying action by entry of this Order, the Court
CLARIFIES that neither “The Medical Board of iginia that was ograting in 1998,” nor
Karen Perrine are a party to this action.



Dunn and Baron each filed a motion to dissnjDocs. 10, 20]. Dunn moved to dismiss
Plaintiff’'s complaint [Doc. 10] for lack of subjematter jurisdiction under Federal Rule of Civil
Procedure 12(b)(1), lack of persal jurisdiction under Rule 12(b)(Zailure to state a claim on
which relief can be granted under Rule 12(p){6sufficient processinder Rule 12(b)(4) and
Rule 4(a), and expiration of trepplicable statute of limitations. Separately, Baron moved for
summary judgment pursuant to Rule 56 and $on@s Plaintiff's case on those same grounds, as
well as insufficient service of pcess under Rule 12(b)(5) [Doc. 20].

In an abundance of caution givéllaintiff's pro se statyshe Court entered a Show
Cause Order on April 13, 2017 [Doc. 44], requiringiftiff to “show cause in writing supported
by proper affidavit or declaration within thirty (30) days of the entry of this order why this case
should not be dismissed (1) for lack of persgnakdiction with regardo all Defendants; and
(2) for failure to effect proper service of procesth regard to Koontz and Oakfield.” [Doc. 44
at Page ID # 232-33] (capitalization and bdtht in original omitted). The same Order
specifically notified Plaintiff thatany failure to adequately nesnd to this Order will result in
the dismissal of her cortgint.” [Doc. 44 at PagD # 233]. Despite th€ourt’s Order, Plaintiff
did not file a supporting affidavit or declaratiourther, Plaintiff failed to file a writing that
adequately addressed the issofegersonal jurisdiction or sufficient service of process.

. LACK OF PERSONAL JURISDICTION PURSUANT TO RULE 12(B)(2)
A Rule 12(b)(2) motion to dismiss requires aitdo “determine whéter the plaintiff has

alleged sufficient facts to suppadhe exercise of personal jsdiction over the defendants.”

% In one response [Doc. 45], Plaintiff descdbensuccessful efforts to serve process on Dr.
Warren W. Koontz and “Edward C. Oldfield 1IMDP” and clarified the spelling of Dunn’s first
name, in response to a portion of the Court’'srg@ader [Doc. 44 at Page ID # 230, n.1]. In her
other response, Plaintiff attemgtéo establish Dunn’s contactstiithe forum state, but at no
point in her responses did Plaintiff attempesgtablish a relationshipetween Tennessee and the
remaining Defendants.



Destination Designs, LLC v. Glicklo. 3:08-CV-197, 2008 WL 4559815, at *2 (E.D. Tenn. Oct.
9, 2008). In doing so, the court has “has thpeecedural alternatives: (1) the court may
determine the motion on the basis of written submissions and affidavits alone; (2) it may permit
discovery in aid of the motiorr (3) it may conduct an evidemyahearing on the merits of the
motion.” Id. (citing Serras v. First Tenn. Bank Nat'| Ass8r/5 F.3d 1212, 1214 (6th Cir. 1989)).
Should the court rule on the motion withownducting an evidentiary heang, “the plaintiff
need only make a ‘prima facie’ case that the court has personal jurisdi@mm’v. Zakharav
667 F.3d 705, 711 (6th Cir. 2012) (citikgoger Co. v. Malease Foods Corg37 F.3d 506, 510
(6th Cir. 2006)), and “the court must considbe pleadings and affidavits in a light most
favorable to the plaintiff, CompuServe, Inc. v. Pattersd89 F.3d 1257, 1262 (6th Cir. 1996);
see alsa@lude v. First Nat'l Bank of Williamsp259 F. Supp. 2d 586, 589 (E.D. Ky. 2003). “[I]n
the face of a properly supported oo for dismissal, the plairifimay not stand on his pleading
but must, by affidavit or otherwise, set forspecific facts showing that the court has
jurisdiction.” Carrier Corp. v. Outokumpu Oyj73 F.3d 430, 449 (quotingheunissen v.
Matthews,935 F.2d 1454, 1458 (6th Cir. 1991)) (internal quotation marks omitsed) also
Lexon Ins. Co. v. Dewshire Land Dev., LLC573 F. App’x 427, 429 (6th Cir. 2014holding
that a plaintiff can meet his prima facie shogyithat jurisdiction exists “by establishing with
reasonable particularity sufficient contactstvieen [the defendant]nd the forum state to
support jurisdiction”) (citation anghternal quotation marks omitted).

“A federal court has personal jurisdiction over a defendant if the defendant is amenable to
service of process under the forum state’s lang- statute and if the exercise of personal
jurisdiction would not deny #hdefendant due processFeild v. Graffagninp 514 F. Supp. 2d

1036, 1040 (W.D. Tenn. 2007) (citinglich. Coal. of Radioactive Marial Users, Inc. v.



Griepentrog,954 F.2d 1174, 1176 (6th Cir. 1992)). nhessee’s long-arm statute, Tenn. Code
Ann. 8 20-2-214, “extends the personal jurisdiction of Tennessee courts to the full limit allowed
by due process under the United States Constitutileh (citing Bridgeport Music, Inc. v. Still N

The Water Publ'g327 F.3d 472, 477 (6th Cir. 2003)).

Personal jurisdiction over a noasident defendant may be either general or specific.
Destination Design2008 WL 4559815, at *3 (citinGonti v. Pneumatic Prods. Cor@77 F.2d
978, 981 (6th Cir. 1992)). General jurisdiction requires “the [d]efendant’s contacts with the
forum state” are “continuous andstgmatic . . . sufficient to glify the state’s exercise of
judicial power with respedb any and all claims.’Field, 514 F. Supp. 2d at 1041 (quotikgrry
Steel, Inc. v. Paragon Indus., Ind06 F.3d 147, 149 (6th Cir. 1997)“Due process requires
that an out-of-state defendant can be subjecpersonal jurisdiction only if he has such
minimum contacts with the forum state that the maintenance of the suit does not offend
traditional notions of fair play and substantial justic€€henault v. Walker36 S.W.3d 45, 53
(Tenn. 2001) (citations omitted).

In the absence of generaligdiction, specific personalijigdiction may be found when a
defendant purposely directs his activities towdtidens of the forum state and litigation results
from injuries arising out of or relating to those activiti€seld, 514 F. Supp. 2d at 104Burger
King Corp. v. RudzewicA71 U.S. 462, 472 (1985). In suchegs‘the defendant’s conduct and
connection with the forum stateeasuch that he should reasowyabhticipate being haled into
court there.” World-Wide Volkswagen Corp. v. Woodsdd4 U.S. 286, 297 (1980). The Sixth
Circuit utilizes a three-part test to determiwhether personal jurisdiction would violate the
requirements of the due process clauSeMach. Co. v. Mohasco Indus. 401 F.2d 374, 381

(6th Cir. 1968).



First, the defendant must pusgsdully avail himself of the
privilege of acting in the forurstate or causing a consequence in
the forum state. Second, the cawdeaction must arise from the
defendant's activities there. Finaglithe acts of the defendant or
consequences caused by the deééat must have a substantial
enough connection with the forum state to make the exercise of
jurisdiction over the defendant reasonable.

As noted above, Plaintiff failed to subnah affidavit or declaration, though she was
obligated to do so in the Show Cause Order [Bidcat Page ID # 232]The only connection to
Tennessee expressed in her complaimer own residence [Doc. 2Rage ID # 11]. Plaintiff’s
allegations contained therein describe disaration that she says @ared at the Maryland
Medical Board, and she seeks a judgment relatquirt, to the MedideBoard of Virginia [d. at
Page ID # 11-12]. Though Plaihalleges in a response to Dusnotion to dismiss that “it is
extremely hard to obtain commissions [for haulgture work] because of the blackballing from
the Medical Board of Virginia” [Doc. 15 at Page #72] and that “blackballing over the United
States” continues [Doc. 2 at Page ID # 12], filked to establish specific facts demonstrating
the connection between the allegeddiballing and the forum state.

A. Personal Jurisdiction over Defendant Stuart Dunn

Dunn moves to dismiss the case against hirpam for lack of pemnal jurisdiction. He
maintains he lacks “sufficient minimum con&atith Tennessee” and that “[he] has never
purposefully availed himself of the privilege adnducting business in Tennessee.” [Doc. 10 at
Page ID # 33]. In a declaration filed pursum28 U.S.C. § 1746, Dunn stathe is an attorney
licensed to practice in the Commonwealth of Vfirg, but is not and has never been a licensed
attorney in Tennessee and hasarepracticed law in Tennesseed® 10-1 at Page ID # 49].

Further his “representation of [Plaintiff] occurredly in the state of Virginia” and he “did not



travel to the state of Tennessee for any reastated to the represetion of [Plaintiff]” [id. at
Page ID # 50] (emphasis in original). He esganted Plaintiff most recently some 15 years ago
in 2002, when the letters he mailed to Plaintifien at an address Maryland, were returned
undelivered. [Doc. 10-1 at Page ID # 50]. Dwtated he did not communicate with Plaintiff
again until 2016, at which point he disered her phone number on the Interraet.[ He spoke
with her and “with her agreement . . . mailed bkent file and the remaining money from her
client trust account, minus the amount paid for the mailing fekes}” [

Dunn argues that his act of mailing Plainsffiile to her in Tanessee “fourteen years
after their attorney-client relationship ended, slo®t constitute sufficient minimum contacts
with Tennessee for the establishment of perdsquasdiction within the confines of Due
Process|.]” [Doc. 10 at Page ¥33]. He argues he lacks fBaient continuous and systematic
contacts with Tennessee to justify [tlassertion of general jurisdiction.’id[ at Page ID # 39]
(emphasis in original omitted). He further argues specific personal jurisdiction is improper
because of his lack afontact with the state of Tennesse®l because his “representation of
Plaintiff took place entirely in Virginia, wherghe] ran his law office, his contracts with
Tennessee in regard to Plaintiff ae&dom, fortuitous, or attenuatedid.[at Page ID # 42].

Plaintiff responded to Dunn’s motion to diswi[Doc. 15], but fell sbrt of establishing
that Dunn has sufficient contacts with Tennesdestead, she described, largely, “[t]he years |
livedin Virginia” [Doc. 15 at Page ID # 70] (emphasddad). She alleges “a conspiracy existed
against [her] and other physicians of cdlothe State of Virginiaand offers that she is “ready
to discuss and talk at length abewents that occurred to mreVirginia.” [1d. at Page ID # 71]
(emphasis added). She also stdked “[tlhe case not only relatdo the plaintiff, but, also to

other African-American physiciaris the state of Virginiavhile she was practicing mediciie



that region

It is widely known tlat the Medical Board oYirginia violates human rights of

African-American physicians.” Idl. at Page ID # 69] (emphasidded). Pro se complaints are

liberally construed and held to less stringstaindards than the formal pleadings prepared by

attorneys. Bridge v. Ocwen Fed. Bank81 F.3d 355, 358 (6th Ci2012). However, Plaintiff

does not makany factual allegations in her complaintd¢P®. 2] or in her motion to deny Dunn’s

motion to dismiss [Doc. 15] that would establiBefendant Dunn had sufficient contacts with

the forum state.

When instructed to show cause regarding geakjurisdiction, Plaintiff asserted certain

facts related to Dunn and his rdaship to Tennessee. In fuR|aintiff provided as follows:

Lawyer Stuart H. Dunn

Resides in the State of Virginia, he made contact with [Plaintiff] of
Chattanooga, TN by telephone on more than one occasion. The
initial contact was on July5, 2016 from area code 804 and
telephone number 569-3917.

Lawyer Dunn sent a letter dated August 8, 2016 that contained a
check of $35.91 a balance refund for work done for plaintiff which
she paid him $1,000 for service around 1$98.

He wanted her e-mail address which she gave him via telephone.
He contacted her about three time at the address, she was unable to
save e-mails that he sent atandtree@ bellsouth.net because as
soon as she opened the e-mails the addresses vanished.

On August 16, 2016 the package arrived from Lawyer Dunn
containing letters, notes, and a booklet.

He called again to check on theiaal of the mckage on August
19, 2016, and again on September 1, 2016 to ask if | was going to
cash the check.

* Plaintiff attached as an exhibit the lettee sieceived from Dunn [Doel6-1]. In the letter,
Dunn stated that he sent Plaintiff “documeyrsi provided to me during the time | represented
you concerning the VA Board of Medicine. also enclose a check in the amount of $35.91,
representing the remainder of your retainetd. §t Page 1D # 241].

8



[Doc. 46 at Page ID # 239] (footnote added).

None of the actions Plaintiff alleges wdukstablish that Dunhad sufficient contacts
with Tennessee such that genesalspecific personal jurisdictih would be proper. Plaintiff's
statements — that while Plaintiff was Trennessee, Dunn contacted her by phone, mail, and
email, regarding legal services Dunn providedPlaintiff in 1998 — do not indicate Dunn had
“‘continuous and systematictontacts with TennesseeField, 514 F. Supp. 2d at 1041.
Plaintiff's allegations fail to d&fy due process, ashe has not estabdisd Dunn “has such
minimum contacts with the forum state that the maintenance of the suit does not offend
traditional notions of fair play and substantial justiceChenaulf 36 S.W.3d at 53 (citations
omitted).

Dunn’s alleged actionslso do not establish specifipersonal jurisdiction because
Plaintiff has not shown that uhn “purposely direct[ed] his actiies toward citizens of the
forum state and litigation results from injuries arising out of or relating to those activities.
Burger King Corp.471 U.S. at 471. Dunn’s effarto contact Plaintiff to return certain funds to
her related to legal services he providedhéw in 1998 does not constitute such “conduct and
connection with the forum state” that Dunn “shotddsonably anticipate being haled into court
there.” World-Wide Volkswagem44 U.S. at 297. For the reasons above, the COMDS it
lacks personal jurisdiction over Defendant Dunn.

B. Personal Jurisdiction over Defendant Jean Baron

Defendant Baron submitted an affidavit withr h@otion to dismiss [Doc. 21-1]. Init, she
stated that she has never been to Tennesseelucted business withthers in Tennessee,
transacted business with others living osideng in Tennessee, or owned any property in

Tennesseed. at Page ID # 111]. She states that wihas an Assistant Attoey General in the



Maryland Attorney General's Office from 19832000 and was a judge on the District Court of
Maryland for Prince George’'s County, Maryland from 2000 until 20@B].[ In the
accompanying memorandum submitted with her omptDefendant Baron argues that she is not
subject to general jurisdiction a®e has “no, much less suféat, contacts with Tennessee to
allow the Court to exercise personal jurisdiction over her” and that “being hailed into a court
over 600 miles from her resideniceMaryland would certainly ‘offed traditional notions of fair
play and substantial justice’ when she othsenhad no contacts with Tennessee.” [Doc. 21 at
Page ID #106-07] (internal citations omitted). @lso argues the Court lacks specific personal
jurisdiction over her because steas not conducted bumess with others ifennessee or even
transacted business with others residingligng in Tennessee” andbecause “[Plaintiff]'s
Complaint is devoid of any allegations regagd Ms. Baron’s contact with the State of
Tennessee that gave rigethis litigation.” ]d. at Page ID #107]. Citingvalden v. Fiorg134
S. Ct. 1115, 1121 (2014), Baron argtiest the fact that Plaifticurrently resides in Tennessee
“is not enough to establish specific persgoekdiction.” [Doc. 21 at Page ID #107].

Plaintiff filed a motion to deny the motion tlismiss [Doc. 25] filed by Baron, which the
Court treats as a responda. that motion, Plaintiff fded to adequately addreasy of the legal
arguments raised by Defendant Baron. In a-$&ntence response torBa’'s motion, Plaintiff
cited no legal authority, nor did stestablish any contacts that Baron has to Tennessee related to
the underlying casdd.]. Instead, she repeated a conclusaliggation that she is “a victim of
severe group discrimination which resulted in severe body harm and total body adgnyfh[
response to this Court’'s Show Cause OrdernRtadoes not address Baron, much less establish

that this Court has pesal jurisdiction over Baron. For tlieasons asserted in Baron’s motion

10



to dismiss [Doc. 20], accompanying memorandidoc. 21], and affidait [Doc. 21-1], the
CourtFINDS it lacks personal jurisdicin over Defendant Baron.
C. Personal Jurisdiction over Remaining Defendants
Nowhere in her complaint [Doc. 2] or pnses to the Court’'s Order to Show Cause
[Docs. 45, 46] does Plaintiff establish sufficient contacts between &theren W. Koontz or
Dr. Oakfield and the forum state. The CdarNDS Plaintiff has failed to establish or set forth
facts that reasonably could dstah general or specific pemsal jurisdiction for Defendants
Koontz and Dr. Oakfield.
As the CourtFINDS that it lacks personal jurisdiction over all Defendants, Plaintiff's
claims areDI SMISSED.
1. INSUFFICIENT SERVICE OF PROCESS
Plaintiff was also ordered to show causdawhy this case should not be dismissed for
failure to effect proper serviaaf process with regard to Koanand Dr. Oakfield [Doc. 44 at
Page ID # 232-33]. Pursuant to Rule 12(b)@®)plaintiff's complaint may be dismissed for
failure to effect proper servicef process on a defendant in accordance with Federal Rule of
Civil Procedure 4. Ruld(e) provides:
Unless federal law provides otherwise, an individual—other than a
minor, an incompetent person, or a person whose waiver has been
filed—may be served in a judicidlstrict of the Uited States by:
(1) following state law for sermg a summons in an action brought
in courts of general jurisdiction in the state where the district court
is located or where service is made; or

(2) doing any of the following:

(A) delivering a copy of the summons and of the complaint
to the individu&personally;

11



(B) leaving a copy of each #te individual's dwelling or
usual place of abode wittkomeone of suitable age and
discretion who resides there; or

(C) delivering a copy of each tan agent authorized by
appointment or by law to reise service of process.

Fed. R. Civ. P. 4(e). Rule 4(m) provides, in part:

If a defendant is not served within 90 days after the complaint is

filed, the court—on motion or onts own after notice to the

plaintiff—must dismiss the acn without prejudice against that

defendant or order that service bmde within a specified time.

But if the plaintiff shows good cause for the failure, the court must

extend the time for servider an appropriate period.
Fed. R. Civ. P. 4(m). “It imxiomatic that the due process lafv requires proper service of
process in order for the Coud obtain in personam jurigdion over each defendantCampbell
v. United States496 F. Supp. 36, 39 (E.D. Tenn. 1980) (citation omitted). The plaintiff must
“exercise due diligence to perfesg¢rvice of process after thiirfg of the complaint . . . .”Id.
Further, “[w]hen the validity ofhe service of process is contested, the plaintiff bears the burden
of proving that propeservice was effected.Frederick v. Hydro-Aluminum S,A153 F.R.D.
120, 123 (E.D. Mich. 1994) (citingetna Business Credit, Inc. v. Universal Decor & Interior
Design, Inc.635 F.2d 434, 435 (5th Cir. 1981)).

A. Service of Process on Defendant Warren W. Koontz
The Court finds no indication in the recotidat Plaintiff has completed service on

Koontz. At various points durg this litigation, Padintiff has asserted that Koontz was the
Attorney General of Virginig“. . . the Attorney General oY¥irginia, known as Warren W.
Koontz . . .”) [Doc. 15 at Page ID # 69] and ieector of the VirginiaMedical Board (“Warren
W. Koontz MD, Director of Virgita Medical Board . . .”) [Doc. at Page ID # 11; Doc. 17 at

Page ID # 86]. At one poinRlaintiff presented to the Court that Koontz was deceased, a claim

12



she substantiated with a printout of the web%itedagrave.com” indicating burial information

for “William W Koontz,” who died August 28, 1998, accord to the website printout filed with

the Court [Doc. 17]. Two days later, Plaintitel a “Correction of Mistake,” that stated “The
reporting that Dr. Warren Koontz deceased in 1992 [sic] is false because | researched records
from the Medical Board of Virginia. Dr. Koantvas alive and well beaae he presided over

my case in September 1998.” [Doc. 18 at Page # 88] substantiate it assertion, Plaintiff

filed a letter dated September 9, 1998 thatistieates was signed by Warren W. Koontz, M.D.,
identified on the same as the “Executive Directdrginia Board of Medicine” [Doc. 18 at Page

ID # 88; 18-1 at Page ID # 90]n that filing, Plaintiff states #t she “will continue to look for

an address for Dr. Koontz.” [Doc. 18 at Page ID # 88].

Following Plaintiff's most recent attempt torge Koontz that is reflected in the record,
service was returned on January 24, 2017 becaudéddntz did not live at the address Plaintiff
provided [Doc. 27 at Page ID #139-40]. Sooardafter, Plaintiff filel a motion for default
judgment against Koontz seeking $20,000,000.00 ($20 million) in compensation [Doc. 36 at
Page ID #176-77]. When ordered to show casst why the case should not be dismissed for
insufficient service of process orontz, Plaintiff replied, in part:

| tried to locate Dr. Koontz on thiaternet but wasinable to locate
him. The Research Librarian didsaarch which prowkto be nil. |
am sure Dr. Koontz is alive angell in Virginia. Lawyer Dunn
referred to him in his first motion to the Court as being an out of
state resident. He has being served legally but continues to be
elusive.
[Doc. 45 at Page ID # 234]. Plaintiff’'s responsen&ifficient. Since the Show Cause Order, the

Court twice has issued ahes summons as to Koontz — btay 11 and 12, 2017, though there is

no evidence in the record thabontz has been served.

13



Plaintiff filed her complaint on Septemb28, 2016 [Doc. 2] and was granted leave to
proceed in forma pauperis October 11, 2016 [Doc.Phintiff has yet to establish that proper
service has been made on Warren W. Koontzooestablish “good cause” to request an
extension of time under Rule 4(m). The 90-gseriod within which Plaintiff was to serve
Koontz under Rule 4(m) has long since passed. “This Court disfavors the dismissal of any action
for the failure of the plaintiff to prosecute it; nevertheless, such is a necessary sanction * * * in
order to prevent undue delaystire disposition of pending casasd to avoid congestion in the
calendar of the Distrt Courts. * * * ” Campbel] 496 F. Supp. at 40 (quotignk v. Wabash
Railroad Company, 370 U.S. 626, 629-630 (1962khearing denied371 U.S. 873 (1962)).
Plaintiff's claim against Koontz is aldol SM1SSED pursuant to Rule 4(m).

B. Service of Process on Defendant Dr. Oakfield

Plaintiff failed to serve “Dr. Oakfield,” mamed defendant in her complaint [Doc. 2].
Plaintiff therein describes “Dr. Oakfield” as vking in the Infectious Disease Department at
Sentara Norfolk General Hospital at 6Goesham Drive in Norfolk, Virginiaidl. at Page ID #
12]. Plaintiff twice sent seiwe of process via U.S. Postérvice certified mail to

DR. OAKFIELD

INFECTIOUS DISEASE DEPARTMENT

SENTARA NORFOLK GENERAL HOSPITAL

600 GRESHAM DRIVE

NORFOLK, VA 23507
[Docs. 12, 16-2] (capitalization iariginal). The proof of ggice indicates the summons was
issued for “Dr. Oakfield.” Talate, no response has been filedahyindividual identified as “Dr.
Oakfield,” nor is it clear that such a penshas been receivedrgiee of process.

As this Court noted in its prior order [Dod4 at Page ID # 232, n.5], the service of

process appears to have been eventually redddy Edward Oldfield, M.D. (“Oldfield”), who

14



filed a response [Doc. 22]. Dr. dield, “proceed[ing] - . out of an abundae of caution,” filed
a motion to dismiss or in the alternative a motora more definite statement [Doc. 22 at Page
ID #114, n.1]. In Plaintiff's response tioe Show Cause Order, she stated:

Edward C. Oldfield 111, MD is the physician that made the

complaints about me to the Medl Board of Virginia; | found his

name in the box that was sent to byeLawyer Stuart H. Dunn. . . .

| found two address for him in atler from a physician treating a

patient of Dr. Oldfield and mine. . . Another address was found

near the Sentara General and | also listed it on the Summons that

was sent out as to correct Dr. Oldfield name .
[Doc. 45 at Page ID # 235].

Plaintiff's response suggests Dr. Oldfield isfact the party she intended to name as a
defendant, rather than Dr. Oakfle However, Plaintiff has not amended her complaint to reflect
that Dr. Oldfield should be madeparty in place of — or perhajpsaddition to — Dr. Oakfield. A
person not named as a defendant is “a stranghetsuit” and “has no standing to file an answer
or motion to dismiss the action in the present posture of the caSafileman v. Alamo Plaza,
Inc., 296 F.2d 521, 523 (6th Cir. 1961). Previously,Gloairt declined to cotder Dr. Oldfield’s
motion because he had not been made a patiystaction [Doc. 44 at Page ID # 232, n.5].

To the extent that Plaintiff's response sugjgeshe intended to name Dr. Oldfield as a
defendant but listed Dr. Oakfielthrough a typographical errahe Court takes notes that Dr.
Oldfield asserts he was nptoperly served [Do22]. He states that hg@as not served with a
summons and complaint by Plaintiff, but thatrigiead, several documents apparently were sent
to a hospital where | see patients (Sentara Noaneral Hospital), received by someone there,
and later forwarded to me.” [Doc. 22-1 at PaDe#118]. This does not constitute sufficient

service of process under Rule 4(e)(2). Plaintiff dot cite to any Virginia procedural rules to

establish or assert that service of process fohifield was proper unddRule 4(e)(1), nor did

15



she provide any further detailggeeding how she effectuated propervice of process regarding
Dr. Oldfield. In all, Plaintiff has not showgood cause for failure to & process within the
requisite time period, as required by Rule 4(m)rthear, Plaintiff failed to amend her complaint
to make Dr. Oldfield a party to the suit.

For the reasons stated herein, the CAISMISSES Plaintiff's claim against Dr.
Oakfield, pursuant to Rule 4(m) a@d ARIFIES Plaintiff did not propest make Dr. Oldfield a
party to this suit.

V. CONCLUSION
For the reasons stated above, the CGRRANTS the motions to dismiss [Doc. 10 & 20]

on the grounds set forth herein ddidiSM I SSES the action filed by Plaintiff for lack of personal
jurisdiction as to each named Defendant andfddure to effect sufficient service of process
with regard to Defendants Koaneand Dr. Oldfield. The Cotimeed not address the other
grounds for dismissal raised by the named Defendants. The @& SSES AS MOOT all
other pending motionis this action andIRECTS the Clerk toCL OSE this case.

SO ORDERED.

ENTER:

S Chsan K Lo
SUSANK. LEE
UNITEDSTATESMAGISTRATE JUDGE
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