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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

ANTWON M. COOK,
Case No. 1:16-cv-398
Petitioner,
Judge Travis R. McDonough
V.
Magistrate Judge Susan K. Lee
DAVID J. EBBERT, Warden, and
HERBERT H. SLATTERY, lll, Attorney
General of the State of Tennessee,

N N N N N N N N N N N

Respondents

MEMORANDUM OPINION

Antwon M. Cook, (“Petitioner”), a federal paser, has filed this pro se petition for a
writ of habeas corpus pursuant to 28 U.S.22%4, challenging the catitsitionality of his 2006
Bradley County, Tennessee convictionsdocaine-related offenses. (Doc. 1, at 1.)
Respondent Warden David Dbltert has moved to dismissetpetition, arguing that it is
untimely under 28 U.S.C. § 2244(d)(1)(A). (Doc. 7.) In support of the motion to dismiss,
Respondent has submitted a brief and copies dft#te court record. @s. 8, 9.) Petitioner
has responded, arguing that equigaolling of § 2244(d)’s statute timitations applies to save
his otherwise untimely petition. (Doc. 157pr the reasons below, the Court VBIRANT

Respondent’s motion to dismiss (Doc. 7) and QIBMISS the petition.

1 Petitioner is in the custody of@Bureau of Prisons (“BOP”), serving an aggregate sentence of
126 months’ confinement for twaolent felony convictions. United States v. Coplo. 1:04-
CR-83, Doc. 43, Judgment of Jan. 4, 2006.)
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BACKGROUND

On January 9, 2006, pursuant to his guilty pRetjitioner was convicted in the Bradley
County Criminal Court on one count of the salenafre than one-half gram of cocaine and one
count of possession with the intéatsell more than one-half grashcocaine. (Doc. 9-1, at 20—
21.) As aresult, Petitioner received two canent eight-year sentengeset to be served
concurrently with a prior federal sentencéd.)( Petitioner did not pgue a direct appeal.

On December 2, 2013, Petitioner €ila petition for a writ of errororam nobisn the
state trial court. I¢l. at 3—15.) Among other claims for ca#teal relief, Petitioner asserted in his
petition he received ineffectiassistance of counsel, whiclsuéted in the imposition of an
illegal sentence.lq. at 7.) More specificafl Petitioner maintained thabunsel induced him to
plead guilty by promising him that he could sehis state sentences concurrently with his
federal sentenceld)) However, in 2010, when Petitionsas released to federal custody, he
applied for but was denied sentencing creditgte state sentence. Petitioner understood, from
this experience, that he was precluded fromisgriiis federal sentence concurrent with his state
sentences due to errors in higtstsentencing judgment. (Doc. @23.) Petitioner claimed that
those alleged errors adversely affected hiseturiederal confinement because a state court’s
judgment directing that state sentes run concurrently with adkeral sentence does not bind the
BOP in the execution of the fedesgntence. (Doc. 9-1 at 12.)

The trial court ruled that Bigoner had shown no grounds fosram nobigelief and that
the petition was untimely, even if the pleadingswanstrued as a postraaction petition, and it
then dismissed the petitionld(at 43.) On appeal, the Tazssee Court of Criminal Appeals
(“TCCA”) agreed that the petition was untimelgd affirmed the lower court’s decision. (Doc.

9-2, at 3.)



On August 28, 2014, Petitioner filed a post-cotigit petition in the trial court, asking
that equitable tolling be appligd the limitations statute. (Do®-3, at 4-9.) The trial court
concluded that due process diok toll the post-conviction stawibf limitations and dismissed
the petition as untimely.Id. at 53-59.) On appeal, the TCCA determined that equitable tolling
did not apply and, on June 2, 2015, affirmed theelocourt’s decision. (Doc. 9-4, at 1-4.) The
Tennessee Supreme Court denied Petitionenigsion to appeal on September 17, 2015 (Doc.
9-5, at 1), and Petitioner subsequentlydfitee instant 8§ 2254 pgon (Doc. 1).

Il. DISCUSSION

A. The “In Custody” Requirement

Federal courts are authorized to “entertairapplication for a wribf habeas corpus in
behalf of a person in custody puasii to the judgment of a Stateurt only on the ground that he
is in custody in violation of the Constitution or laasstreaties of the United States.” 28 U.S.C.
§ 2254(a). While the parties have not ragetlissue of the Cousjurisdiction over the
petition, “federal courts havedaty to consider their subject ttex jurisdiction in regard to
every case and may raige issue sua sponteAnswers in Genesis of Kentucky, Inc. v. Creation
Ministries Int'l, Ltd, 556 F.3d 459, 465 (6th Cir. 2009). The Court does so here.

The “in custody” term in § 2254(a) has beeteipreted as a requirement that the habeas
petitioner be *“in custody’ undeghe conviction or seehce under attack Hte time his petition
is filed.” Maleng v. Cook490 U.S. 488, 490-91 (1989) (per curjamrlhus, where a conviction
has been fully served, a habeas petitioner iemger “in custody” undethat conviction, and a
federal court lacks jurisdiction to set aside tonviction on the ground that the conviction was
obtained in violation of th&nited States ConstitutiorMaleng 490 U.S. at 492. After a

conviction has completely expired, the collat@@hsequences of sualconviction are not



enough to render the petitior@n custody” under § 2254(a)d. There is one caveat, however.
A petitioner who challenges the impositioncoinsecutive sentences may attack a conviction
underlying that sentence, everthat conviction has expiredsarlotte v. Fordice515 U.S. 39,
41 (1995). That caveat is inoptva here because Petitioneclsallenge is to a state court
judgment imposing concurrent statet@nces, not coesutive sentences.

The record in this case reflects that Jamuary 9, 2006, Petitioner was sentenced to
concurrent eight-year terms of confinemeataiving pretrial jail credits for a period that
spanned two years, one month and twentiaiigys. (Doc. 9-Ft 13-14.) Petitioner
completed his state sentences on June 1, 2010ydaus, four months and twenty-three days
later. (d.at 16.)

On September 16, 2016, Petitioner filed theanshabeas corpus petition. (Doc. 1.)
Petitioner does not enjoy the benefitloé prison mailbox rule announcedHouston v. Lack
478 U.S. 266, 276 (1988) (deeming a prisoner’s actidretiled on the date that it is properly
delivered to the prison officials for mailing), because Petitioner’s pleading was mailed to the
Court by a third party (Doc. 1; at 1; Doc. 1-2, at 1)See Cook v. Stegalt95 F.3d 517, 521
(6th Cir. 2002) (prison mailbox rule does not gpal the mailing of habeas petitions to third
parties who then mail it to the court for filing).

Petitioner’s eight-year seaarice for his 2006 Bradley Countgcaine convictions expired
in 2010, years before he filed his § 2254 paritin 2016. (Doc. 1.) Furthermore, when a
petition challenges an expirednéence, “the duration of Pebtier’s time in custody will not be
decreased should his petition succeddiughes v. Birkeftl73 F. App’'x 448, 448 (6th Cir.

2006),accord Bowling v. WhiteNo. 15-6318, 2017 WL 2471262, at *1 (6th Cir. June 8, 2017)



(quotingGarlotte, 515 at 47) (explaining that the “corerpase” of federal habeas review is to
“shorten [a] term of incarceration” in the evenpetitioner “proves unconstitutionality”).

Because Petitioner’s statewt concurrent sentencespired in 2010 and because
success in this petition would not shortenfaeral sentence, the Court concludes that
Petitioner was not “in custody” on those state camuis when he filed his petition. Therefore,
the Court lacks the authority to erttgn this habeas corpus petition.

B. Timeliness

Even if Petitioner had been “in custodydrsuant to his Bradley County cocaine
convictions at the time he filatis § 2254 petition, he could not abt habeas corpus relief from
those convictions becaubes petition is untimely.

The Antiterrorism and Effective Death Pegahict of 1996 (“AEDPA”), codified in 28
U.S.C. § 2241, amended the feddrabeas corpus statutes autled a one-year statute of
limitations to regulate the time for filing an applica for a federal writ ohabeas corpus. In
the typical case, the statute of limitations begins to run from the date a petitioner’s state
judgment of conviction becomes firay the conclusion of direct veew or the expiration of the
time for seeking such reviewsee28 U.S.C. § 2244(d)(1)(A).

As stated, Petitioner’s Bradley County criminal judgment was issued on January 9, 2006,
and he did not appeal. Hence, under 8§ 224#)@A), Petitioner’s onviction and judgment
became final on February 9, 2006, upon the lapseeahilty-day period for seeking an appeal
in the TCCA. See State v. Gregeh06 S.W.3d 646, 648-50 (Tenn. 20Q)ding that a judgment
based on a guilty plea becomes final thirtyslafter acceptance of the plea agreement and

imposition of the sentence) (citing Tenn. R. App4(a)). Accordingly, for purposes of §



2244(d)(1)(A), the AEDPA statute began to run in Petitioner’s case on February 9, 2006, and it
was set to expire one year later, on February 9, 2007.

The statute also “delays the start date—#ftesctively tolling the limitations period™—
where “the factual predicate for the prisonerarol could not previouslirave been discovered
through due diligenceHolland v. Florida 560 U.S. 631, 661 (2010) (quoting 8§ 2244(d)(1)(D)).
Both parties have used a delayed start dBg910 as the da&2244(d)(1)(D)’s limitation
statute started running.

Petitioner asserts that reakned upon his arrival at tB®P correctional facility on
October 5, 2010, that he “couldntully only receive a small aount of jail credits from the
BOP [] for the time spent while in state custody” amak this situation “radted from the State’s
unlawful sentence and ineffective assistanceoahsel.” (Doc. 15, at 2.) The Court will make
two assumptions for the purpose of resolvinghtaion to Dismiss: (1) that Petitioner's 2010
discovery that the BOP would not give him jail credits on his federal sentence for the time he
spent in state prison is the factual predicate feinkffective assistance of counsel claim set out
in his pleading; and (2) thatighfact could not previously ka been discovered through his
exercise of due diligence.

This means Petitioner would have had one year from the new start date of October 5,
2010,i.e., until October 5, 2011, within which to fitae instant habeas corpus petition.
However, the petition was filed on Septembé&y 2016, some four years, eight and one-half

months too late under § 2244(d)(1)(D) andenyears too latender 8§ 2244(d)(1)(A).



i. Statutory Tolling

The statute, however, provides a tollingehanism. The statute is tolled under 8§
2244(d)(2) during the time “a proge filed application for Site post-conviction or other
collateral review” is pending. 28 U.S.C. § 2244(d)(2).

As noted, Petitioner filed petition for a writ of errocoram nobison December 2, 2013.
Thecoram nobigetition cannot serve to toll § 2244(d)(1)’s limitation period because, by the
time the state collateral proceedings wergdted, the AEDPA’s clock had already stopped and
there was no time left to tollSee Vroman v. Brigan@46 F.3d 598, 602 (6th Cir. 2003) (“The
tolling provision does not . . . ‘véve’ the limitations period (i.e., start the clock at zero); it can
only serve to pause a clock that has not Wit fun. Once the limitatins period is expired,
collateral petitions can no longer seteeavoid a statute of limitations.”[argrove v. Brigano,
300 F.3d 717, 718 n.1 (6th Cir. 2002). The same halesof the post-conviction petition that
Petitioner filed on August 28, 2014, because itilse could not revive the expired AEDPA
period.

Furthermore, only a “properly filed” stapetition for collateral review triggers the
AEDPA's statutory tolling mechasm. 28 U.S.C. § 2244(d)(2). The Supreme Court has ruled
“that time limits,no matter their formare ‘filing’ conditions, andhat a state postconviction
petition is therefore not ‘properfiled’ if it was rejected byhe state court as untimelyAllen v.
Siebert 552 U.S. 3, 6 (2007) (emphasis in original) (quofage v. DiGuglielmp544 U.S. 408,
417 (2005)) (some internal quotation marks omittél)e state courts held that Petitioner’s
coram nobisand post-conviction petitions wererked by the state statute of limitations
controlling both types of petitions. Because thskate petitions were not properly filed, the

statute was not tolled.



Thus, Petitioner does not qualiior statutory tolling.
2. Equitable Tolling

In Petitioner’s response to Respondent’s Biotio Dismiss, he requests equitable tolling
of the statute of limitation. (Doc. 15.) The AEBBtatute of limitation i1ot jurisdictional and
is subject to equitable tollingdolland v. Floridg 560 U.S. 631, 645 (201(erkins v.
McQuiggin 670 F.3d 665, 670 (6th Cir. 2012) (remarking thmaitations statutes do not require
courts to dismiss claims as soon as the “clock has run”) (citation omitted).

Equitable tolling of AEDPA’s limitation statute is warranted where a petitioner shows
that he: (1) has diligently pursued his rgghdand (2) was prevented from timely filing the
petition because an extraordipaircumstance stood in his waid. at 649. A petitioner bears
the burden of demonstrating thatibentitled to equitable tollingPace v. DiGuglielmp544
U.S. 408, 418 (2005). A court must decide whetbeoll the statute oa case-by-case basis.
Cook 295 F.3d at 521. Federal courts should grant equitable tolling spar®giiter v. Jones
395 F.3d 577, 588 (6th Cir. 20059yrado v. Burt337 F.3d 638, 642 (6th Cir. 2008)p0k 295
F.3d at 521.

The Court has pieced together from the Petitioner’s pleading and his response to
Respondent’s dispositive motion those argumtrasseemingly pertaito his request for
equable tolling. Along these lines, Petitioner rtetims that he arrived at the BOP facility to
commence serving his federal sentence on Oc®2010, (Doc. 1, at 21; Doc. 15, at 8), and
thus “came in a new jurisdiction,” where he facedv statutes and policies and a lack of “access
to any state law period!” (Doc. 18t 2). Petitioner asserts thmcause the BOP law library did
not contain any state case law material, lerf@opportunity to iearch Tennessee’s post-

conviction law. (Doc. 1, at 23.)



Presuming initially that the BOP was “at féiuh “acting in direct opposition to the state
judge’s explicit order of an (giconcurrent sentence,” Petitionerintains that, rather than seek
state post-conviction reif, he pursued BOP administrativenedies to obtain prior custody jail
credits. (Doc. 1, at 22; Doc. 15, at 8.) Petiipobtained a partial remhg in that he received
five days of jail credits on February 2011, and 46 days of jail credits on January 4, 2013.
(Doc. 15, at 2.) On August 14, 2QB3etitioner discerned thatelBOP could credit him with a
total of only 51 days jail credit fdhe time he spend in state custodid.)( Apparently, this
realization prompted Petitioner $eek another remedy, but this time he turned to a state judicial
remedy.

On August 4, 2013, or soon thereafter, Petitigng the state cotion notice regarding
the problematic circumstances of his sententst) (The “notice” to which Petitioner refers was
his August 21, 2013 inquiry toeétBradley County Court Clerlesking the Clerk’s guidance as
to the steps he needed to take to correct the stairt’'s alleged error in directing in Petitioner’s
criminal judgment that his state sentences beesleconcurrently with his federal sentenckl. (
at 9-10.)

The Court concludes, based on the recotflisicase, that in January of 2006, Petitioner
was aware that his Bradley County criminal jognts directed that he serve his two state
sentences concurrently with his federal sentefePetitioner’s own allegations, he was aware
on or about October 5, 2010, thet would be required terve his federal sentence
consecutively to his state sentes. Petitioner claims he didt know whether his problem with
the consecutiveness of his federal sentence &asethe state court’s legal error or the BOPs

administrative error. In effedBetitioner is assertinpat, due to a lack dégal knowledge as to



the source of his problem, he sought a fedenalimidtrative remedy rather than a habeas corpus
petition.

A mere lack of legal knowledge on the paira pro se petitioner generally does not
justify equitable tolling.See Allen v. Yukin866 F.3d 396, 403 (6th Cir. 2004) (quotiRgse v.
Dole, 945 F.2d 1331, 1335 (6th Cir. 1991) (finding ttighorance of the law alone is not
sufficient to warrant equitable tolling”)pplegate v. Beckstrgio. CIV.A. 11-92-JBC, 2011
WL 7168744, at *4 (E.D. Ky. Bc. 5, 2011) (listing casesgport and recommendation adopted
No. CIV.A. 11-92-JBC, 2012 WK04921 (E.D. Ky. Feb. 7, 2013jnclair v. CasonNo. 03-
10024-BC, 2004 WL 539226, at *3 (E.D. Mich. Mar. 2604) (declining tequitably toll the
statute based on the fact that &ter is untrained in the lawJohnson v. SmitiNo. 02-
10010-BC, 2003 WL 1798093, at *3 (E.D. Mich. Mag, 2003) (finding thaa petitioner’s lack
of legal education and igremce of the law does not cédr equitable tolling).

Nor is equitable tolling available for a sapprehension about the application of law.
Rodriguez v. Dretke2004 WL 1586149, *2 and n.16 (N.Dex. July 14, 2004) (citin§ierro v.
Cockrell 294 F.3d 674, 680-82 (5th Cir. 2002)). Barly, an inadequate prison law library
standing alone is insufficient tovoke equitable tollingMendoza v. Minnesotd 00 F. App’x
587, 587-88 (8th Cir. 2004) (no equitable tajlibased on inadequate access to law books);
Robinson v. Johnsp2001 WL 1066893, at *2 (5th CiAug. 14, 2001) (ruling that an
inadequate prison law library does not cdost a “rare and exceptional circumstance”
warranting equitable tolling) (quotirfeelder v. Johnsgr204 F.3d 168, 171-73 (5th Cir. 2000)).

Petitioner’s pursuit of BOP admistrative remedies before he filed his habeas corpus
petition does not justify equitablolling either. Section § 22(d)(2), which tolls AEDPA’s

limitations statute while a state prisoner’s peti for state post-conwiion or other collateral
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relief is pending, is not avalie where a Petitiongrursues relief through a federal reme®ee,
e.g.,Lawrence v. Florida549 U.S. 327, 332 (2007) (commenting that “[rlead naturally, the text
of [§8 2244(d)(2)] must mean thete statute of limitations is tet only while state courts review
the application”)Duncan v. Walker533 U.S. 167, 181-82 (2001) (msting AEDPA's tolling
provisions to state procedurescluding federal processesj; Franklin v. Bagley27 F. App’x.
541, 542-543 (6th Cir. 2001) (limitations period aquitably tolled du¢o the fact that
petitioner was attempting to exh&adl of his state court remei prior to filing his federal
habeas petition, absent a shagvof due diligence).

Nothing alleged by Petitionaupplies a basis for equitaltiolling of the limitation
period. Petitioner, who shoulddtee burden of justifying thepalication of equitable tolling,
has failed to carry his burden. Therefore, equitablling is not appropriate this case and it
cannot be invoked to satieis untimely petition.
.  CERTIFICATE OF APPEALABILITY

The Court must next consider whether Bues a certificate of appealability (“COA”)
should Petitioner file a notice appeal. Under 28 U.S.C. § 228B6&nd (c), a petitioner may
appeal a final order in a habeas proceeding ibhly is issued a COAnd a COA may only be
issued where a Petitioner has madaibstantial showing of the dahof a constitutional right.
Where a court dismisses a 8§ 2254 petition on procedural grounds, a COA will issue upon a
showing that reasonable jurist®uld debate whether a valid ctahas been stated and whether
the court’s procedural ruling is corre@lack v. McDaniel529 U.S. 473, 484 (2000).

The Court finds that Petitioner has failed tdkma substantial showing of the denial of a
constitutional right because reasonablesjsrivould not disagredaut whether the Court

correctly ruled that it lacks jurigttion to grant the petition andt@natively, that the petition is
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untimely; thus, he will be denied a cextdie of appealability. Fed. R. App. P. 22@gck,529
U.S. at 484.
IV.  CONCLUSION

Based on the above discussion, the Courdeésrmined it lacks jisdiction over this
habeas corpus petition and thaiternatively, the petition is time-barred under § 2244(d)(2).
Therefore, the Court wilbRANT Respondent’s motion to dismigge petition (Doc. 7) and will
DISMISS this case.

In addition to the above, the Court WWIENY Petitioner a certificate of appealability;
will CERTIFY that any appeal from this actiorould not be taken in good faith; and will
DENY Petitioner leave to proced@uforma pauperion appeal.

AN APPROPRIATE ORDER WILL ENTER.

/s/ Travis R. McDonough

TRAVIS R. MCDONOUGH
UNITED STATES DISTRICT JUDGE
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