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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

LEEROY DANIELS, )
)
Plaintiff, )
)
V. )

) Case No0.1:16-cv-405-CHS
NANCY A. BERRYHILL, Acting )
Commissioneof Social Security )
Administration, )
)
Defendant. )

MEMORANDUM

l. Introduction

This action was instituted pursuant to 42 U.S8§8.405(g) and 1383(c)(3) seeking
judicial review of the Commissioner’s final decisiolenying Leeroy Daniels’s(“Plaintiff”)
claim for Supplemental Security Income (“SSIgs provided by the Social Security Act.

The parties have consented to entry of final judgmenthbyUnited States Magistrate
Judge under the provisions of 28 U.S.C. § 636(c), with any appeal to the Cappeafs for the
Sixth Circuit [Doc.16]. Pending before the Couare Plaintiff's Motion for Judgment on the
Administrative RecordDoc. 23 andDefendaris Motion for Summary Judgment [Doc. 24].

For the reasons stated herethe Court AFFIRMS the Commissionés decision.

Accordingly, the CourDENIES Plaintiff's motion [Doc. 22andGRANT S Defendant’amotion

[Doc. 24].
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II. Background

A. Procedural History

In December 2012Plaintiff protectively filed forSSI under Title XVI of the Social
Securty Act (“Act”), 42 U.S.C. § 138&t seq, basedonright eye blindness, a learning disorder,
and illiteracy [Tr. 194 224.2 Plaintiff's claims were deniedinitially and on reconsideration
[Tr. 70, 8. On July 2Q 2015 PFaintiff testified via videoconferenceat a hearing before
Administrative Law Judge (“AL)"Thomas SanZiTr. 40-56]. OnJuly 27, 2015 the ALJ issued
a partially favorabledecision findingthat Plaintiffwasdisabled as of January 16, 2015, but not
prior to that dat¢Tr. 18-33] On August 8 2016, the Appeals Council denied Plaintiff's request
for review[Tr. 1-3]. Thus, Plaintiff haexhaustedis administrativeremedies, and the ALJ’s
decision stands as the Commissigénal decisionsubject to judicial review.See42 U.S.C.

8§ 405(Q).
B. Relevant Facts

Plaintiff's Age, Education, and Past Work Experience

Plaintiff is currently fortyone years old He completed tenth grade and last worked as a
construction laborer in October 20[[r. 224225, 232. At the tme of hs alleged onset date of
October 5, 2011Plaintiff was thirtyfive yearsold [Tr. 194]. On the application date, Plaintiff

was thirtysix years oldId.].

Plaintiff's Testimony an#ledicalHistory

1 The Court will focus its review of the record on the impairments thaekaeant to Plaintiff'sMotion for
Judgment on thAdministrative RecordDoc. 22].

2 An electronic copy of the administrative record is docketed at Doc. 13
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The parties and the ALJ have summarized and discubsethedical and testimonial
evidence of the administrative recordAccordingly, the Cort will discuss those matters as
relevant to the analysis of the parties’ arguments.

The ALJ’s Findings

After considering the entire record, the ALJ made the following findings:

1. The claimant has not engaged in substantial gainful activity shece
alleged onset da{20 CFR 416.97&t seq).

2. Since the alleged onset date of disability, October 5, 2011, the claimant
has had théollowing severe impairments: intellectual disability; learning
disability. Beginning on the established onset d&tdisability, January
16, 2015, the claimant has had the following severe impairments:
intellectual disability; learning disability; degenerative disc dis€ade
CFR416.920(c)).

3. Prior to January 16, 2015, the date the claimant became disalded, th
claimant did nohave an impairment or combination of impairments that
meets or medically equals the severity of one of the listed impairments in
20 CFR Part 404, Subpart P, AppendixX20 CFR416.920(d), 416.925,
and 416.92p

4. After careful consideration ofthe entire record, | find that, prior to
January 16, 2018he date the claimant became disabled, the claimant
had the residual functional capacity to perform a full range of work at al
exertional levels, but with the follang nonexertioal limitations: He
was limited to jobs involving only occasional peripheral acuity and depth
perception. The claimant was limitéa work involving simple, routine
tasks, in a lowstress environment, which is defined as having only
occasional decisiemé&king required and only occasional changes in the
work setting. He should have had only occasional interaction with the
public. The claimant should have been allowed to beask 5 percent
of the workday, in addition to normal breaks.

5. The claimat has ngast relevant work20 CFR 416.965).

6. Prior to the established disability onset date, the claimanawasinger
individual age 18-49 (20 CFR 416.963).

7. The claimant has limited education and is able tocommunicate in
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English (20 CFR 416.964

8. Transferability of job skillsis not an issue in this case because the
claimant does not have past relevant @& CFR 416.968).

9. Prior to January 16, 2015pmsidering the claimant’s age, education,
work experience, and residual falomal capacity, there wernebs that
existedin significant numbers in the national economy that the claimant
could haveperformed (20 CFR416.969 and 416.969(a)).

10. Beginning on January 16, 2015, the severity of the claimant's
impairments has met thaiteria of section 12.05 of 20 CFR Part 404,
Subpart P, Appendix 1 (20 CFR 416.920(d) and 416.925).

11. The claimant was not disabled prior to January 16, 2015, (20 CFR
416.920(g)) but became disabled on that date and has continued to be
disabled through the date of this decision (20 CFR 416.920(d)).

[Tr. 20-32].
1. Analysis

A. Standard of Review

The determination of disability under the Act is an administrative decision. To establish
disability under the Social Security A@ claimant must establish lseunable to engage in any
substantial gainful activity due to the existence of a medically determinabliegdhys mental
impairment that can be expected to result in death or that has lasted or can lezldégdast for
a continuous period of not less than twelve months. 42 USSIZ3(d)(1)(A);Abbot v. Sullivan
905 F.2d 918, 923 (6th Cir. 1990). The Commissioner employs-atipesequential evaluation
to determinewhetheran adult claimant is disabled20 C.F.R.88 404.1520; 416.920 The
following five issues are addressed in order: (1) if the claimant is egp@gnbstantial gainful
activity he is not disabled; (2) if the claimant doast have a severe irapmenthe is not

disabled; (3) if the claimarg impairment meets or equals a listed impairmens liksabled; (4)



if the claimant isapable of returning to work he has done in the past he is not disabled; (5) if the
claimant can daother work that exists in significant numbers in the oegil or the national
economy has not disabled.Id. If the ALJ makes a dispositive finding at any step, the inquiry
ends without proceeding to the next step. 20 C.§8R404.1520; 41620, Skinner v. Sec’y of
Health & Human Servs902 F.2d 447, 4480 (6th Cir. 1990). Once, howevehe claimant
makes grima faciecase thahe cannot return to hisrmer occupation, the burden shifts to the
Commissioner to show thahereis work in the national economy whiche can perform
considering hisge, education and work experiend@ichardson v. Sec’y of Health and Human
Servs, 735 F.2d 962, 964 (6th Cir. 198Moe v. Weinbergeb12 F.2d 588, 595 (6th Cir. 1975).
The standard of judicial review by this Courtvibetherthe findings of the Commissioner
are supported by substahtevidence andvhetherthe Commissioner made any legal errors in
the process of reaching the decisioBeeRichardson v. Perales402 U.S. 389, 401 (1971)
(adopting and defining substantial evidence standard in the context of SocialySeasei);
Landsw v. Sec’y of Health and Human Ser@83 F.2d 211, 213 (6th Cir. 1986). Evethére
is evidence on thetherside, if hereis evidence to support the Commissioner’s findings they
must be affirmed.Ross v. Richardso®40 F.2d 690, 691 (6th Cir. 1971). The Court may not
reweigh the evidence and substitute its own judgment for that of the Commissieredy m
because substantial evidence exists in the record to support a different conclusion. The
substantial evidence standard allows considerabledatito administrative decision makers. It
presupposeshereis a zone of choice within which the decision makers caritier way,
without interference by the courtsFelisky v. Bowen35 F.3d 1027 (6th Cir. 1994) (citing

Mullen v. Bowen800 F.2d 535548 (6th Cir. 1986))Crisp v. Sec’y, Health and Human Seyvs



790 F.2d 450 n.4 (6th Cir. 1986).

The court may consider any evidence in the record, regardledsetiierthe ALJ cited
it. See Heston v. Comm’r of Soc. S&5 F.3d 528, 535 (6th Cir. 2001). However, for
purposes of substantial evidence review, the court may not consider any eviggneas not
before the ALJ.Foster v. Haltey 279 F.3d 348, 357 (6th Cir. 2001frurthermorethe court is
not obligatedto scour the record for error®midentified by the claimantlowington v. Astrue
No. 2:08cv-189, 2009 WL 2579620, at *6 (E.D. Tenn. Aug. 18, 2009) (stating that assignments
of error not made by claimant were waived), and “issues which are ‘adverted fmerfunctory

manner, unaccompanied by some effort at developed argumentation, are deewszl”wai
Kennedy v. Comm’r of Soc. S&&7 F. App’x 464, 466 (6th Cir. 2003) (quotibipited States v.
Elder, 90 F.3d 1110, 1118 (6th Cir. 1996)).
B. Discussion

Plaintiff presentdwo issuesfor review: (1) whether the ALZrred in finding that he did
not meet Listing 12.05 prior to January 16, 2015; and (2) whether the ALJ erred in making
conclusions that onlgould have been made by a medical exjigot. 23at 49].

1. Consideration of Listig 12.05

The ALJ found that Plaintiff's impairments met the severity of Listing 12.05hbang
on January 16, 2015 [Tr. &R]. Plaintiff argues that his impairments met the criteria for Listing
12.05B and 12.05C prior to January 16, 2015 [Doc. 23 at 4-6].

The disability listings contain over one hundred conditions “severe enough to prevent an

individual from doing any gainful activity, regardless of his or her age, education, rer wo

experience.” 20 C.F.R. § 416.925(a). The listing of impairmeniset] at] step three



streamlines the decision process by identifying those claimants whose med@iainemis are
so severe that it is likely they would be found disabled regardless of their vocational
background.” Bowen v. Yuckerd82 U.S. 137, 153 (1987). The burden of proof lays with the
claimant at steps one through four of the ftep sequential disability evaluatiolseeHer v.
Comm’r of Soc. Sec203 F.3d 388, 391 (6th Cir. 1999). Thus, the claimant bears the burden at
step three of demonstiiag all of the required listingevel findings. See Sullivan v. Zeblg}93
U.S. 521, 530 (1990) (“For a claimant to show that his impairment matches a listingstit m
meetall of the specified medical criteria. An impairment that manifests only some of those
criteria, no matter how severely,anot qualify.”); 20 C.F.R. 41&9(c)(3) (“We will find that
your impairment(s) meets the requirements of a listing when it satdifiethe criteria of that
listing . . . and meets the duration requiremeht’As the Sixth Circuit has explained, “[iJt is
insufficient that a claimant comes close to meeting the requirements of a listadnema
Elam ex rel. Golay v. Comm’r ob8. Sec.348 F.3d 124, 125 (6th Cir. 2003) (citibprton v.
Heckler 789 F.2d 363, 367 (6th Cir. 1986)).

To meet Listing 12.05B, a claimant must establish a valid verbal, performanagl or f
scale 1Q of 59 or less20 C.F.R. Pt. 404, Subpart P., Agp. 8 12.00A, 12.05B. Platiff
claims that he met 12.05Because school records documented a verbal 1Q at H®e age of
fifteen, and a consultative examination taken in 2013 documented a full scale 1Q of 48 and a
verbal 1Q of 54 [Tr. 330, 422-423; Doc. 23 at 4-5].

To be “valid,” an 1Q sore “must reflect the plaintiff's true abilitie®s demonstrated by

his or her performance at work, household management and social functioBrogii v. Seg/

3 The “duration reginiement” means that a claimant’'s impairment “must have lasted or metpected to last for a
continuous period of at least 12 months.” 20 C.F.R. § 496.9
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of Health & Human Servs948 F.2d 268, 269 (6th Cir921). An ALJ may reject IQ scores that
are inconsistent with the record@aker v. Comm’r of Soc. Se@l1 F. App’x 313, 315 (6th Cir.
2001)(affirming the ALJ’s rejection of a claimanti® scoresas inconsistent with the record and
noting that “the ALJ should examine test results of this sort to assure congigtiémalaily
activities and behavior”)The ALJ may choose to disregard IQ scores that would normally lead
to a finding of disability when those ses were underminelly a doctor’s full evaluation.”
Jackson v. Comm’r of Soc. Seado. 1:13cv-572, 2014 WL 6673613, at *6 (S.D. Ohio Nov. 21,
2014) (citingDragon v. Comm’r of Soc. Sed.70 F. App’x 454, 462 (6th Ci2012) see also
Daniels v. Comm’r of Soc. Se¢0 F.App'x 868, 869, 872 (6th Cir. 2003

In this case, substantial evidence supports the ALJ’'s conclusion that the IQ testing
evidence of record is not a valid representation of Plaintiff's overallibmog. The ALJ found
that the narrative reports acopanying the 1Q test results indicated that the extremely low
scores were not valid indicators of Plaintiff's functioning [Tr. 23The ALJ observed that,
although Plaintiff had a verbal 1Q score of 59 in 1992, the school psychologist noted that his
scores were higher on testing three years earlier [Tr. 23, 291, 301]. The school psychologist
stated that Plaintiff'sfull-scale 1Q score of 64 was likely a better overall indicator of hi
functioning [Tr. 23, 299-301].

The ALJ also noted that during the Fedry 2013consultativeevaluation, Dr. O’Connell
stated that Plaintiff's 1Q scores should be interpreted with caution beletaisgff had obtained
higher scores on testing as a child [Tr. 23, 331-332]. Additionally, Dr. O’Connell gaveautule
diagnosis of malingeringn partbecause Plaintiff “demonstratetsinimal effort on testing,thus

suggestingto the ALJ thatDr. O’Connell did not believethat Plaintiff's performance was



entirely valid [Tr. 23, 26, 331-332].

The state agency psychological consultants reviewed this evidence and indieated th
Plaintiff's IQ scores did not meet the criteria for Listing 12.05B [Tr. 63800 They noted that
Plaintiff appeared to malinger to some extdnit that he hadvalid mild mental retardatidn
[Tr. 63, 79-80]* The ALJ gave these opinions considerable weight [Tr. 28].

Considering thaarrative reportccompanying the test results, the opinions of the state
agency psychological consultants, dplaintiff's reported daily activities, the ALdoncluded
that Plaintiff did not have a valid IQ score of 59 or lower [Tr. 23296 These aresound
reasos to support the ALJ’s decision that Plaintiff did not meet Listing 12.03#hough
Plaintiff may be correct that the Alcbuld havefound the IQ results in question valid, thus
satisfying Listing 12.05B, the ALJ’s decision to the contrary is neverthelegported by
substantial evidence.

Plaintiff also argues that he meets Listing 12.05C, which requires: “(1)isanily sub
averagegeneraintellectual functioning with deficits in adaptive functioning prior to age twenty
two; (2) a valid verbal, performance, or full scale 1Q of 60 to 70; and (3) another plorsica
mental impairment imposing an additional and significant wel&ted limitdion of function.”
Peterson v. Comm’r of Soc. Se852 F. App’x 533, 539 (6th Cir. 2014) (citing 20 C.F.R. Pt.
404, Subpt. P, App’x 1, 88 12.00A, 12.0%@ther citations omitted)). Heréng ALJ determined
that Plaintiff had a valid 1Q score betweenag@ 70 but that he did not have another physical or

mental impairment imposing an additional and significant wetltted limitation of function

4 The Court notes thdhe relevant Listing refers to this disability as Intellectual DisabiifyC.F.R. Pt. 404, Subpt.
P, App. 1, § 12.05, antthat thepassage of Rosa’s Law in 2D eliminated references to “mental retardation” and
“the mentally retarded” in federal law and replaced them with “inteldcdisability” and “individuals with
intellectual disabilities.” Pub. L. No. 11456, 124 Stat. 2643.
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prior to January 16, 2015 [Tr. 22].

After reviewing the record and the ALJ’s decision, the Court concltiddgsthe ALJ’s
decision is supported by substantial evidence. As an additional physical inmgaiRtaentiff
alleged that he hadsgnificant vision problem, including right eye blindness and “floaters” in
the left eye [Tr. 25]. However, the ALJ foutitat the record did not establish that the alleged
visual impairment was a severe impairment [Tr. 21]. The ALJ noted ahhbughPlaintiff
alleged blindness in his right eye since childhood, he passed a vision screening at age115 [T
298299]. The ALJ also noted that the record contained limited treatment or evaluation for any
visual impairment [Tr. 25]. At an eye examination in April 2013, Dr. Mabry found visudtlyac
of 20/50 and generalized constriction of the visual fields in the leftbeyestated that there was
no specific reason for the decrease in his left eye vision [Tr. 21, 25, 383, 386FB83ALJ also
noted that Dr. Mabry had observed structural abnormalities and 20/400 vision in theyaght
[Tr. 25]. However, in May 2013, Dr. Randall reviewed the records and noted that an individual
with such limited visual fields would have difficulty avoiding even ordinayands [Tr. 21, 25,
394]. Plaintiff displayed no evidence of such difficulties, suggesting that the gedwisual
field testing might not be valid [Tr. 21, 25, 394].

The ALJ considered all of this evidence and decided to acémuRtaintiff's nonsevere
vision impairment in the &sidual Functional Capacityy limiting Plaintiff to only occasional
peripheral acuit and depth perception [Tr. 245ee20 C.F.R. § 416.2 Kirkland v. Comm’r of
Soc. Se¢.528 F. App'x 425, 427 (6th Cir. 2013) (the ALthust consider limitations and

restrictions imposed by all dthe] individual’'s impairments, even those that are setere”)

5 The ALJ found that Plaintiff's treatment records established a severe baakrimant as of Januaf, 2015 [Tr.
20]. Accordingly, the ALJ found that Plaintiff met the criteria of Ligtit?2.05Con that dat§Tr. 31-32].
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(citation omitted) As the ALJ noted, pursuant to Social Security Ruling B5the occupational
base of work at all exertional levels is not affected by a vision impairselong as a person
“retains sufficient visual acuity to be able to handle and work with rather lapgets{and has

the visual fields to avoid ordinary hazards in a workpla€ér. 25]. Consistent with the state
agency medical consultants, the ALJ found no evidence in the remymbnstratingthat
Plaintiff's visual prollems would prevent him from negotiating ordinary hazards or handling
relatively large objects [Tr. 21, 2%, 6263, 7879]. Accordingly, the ALJ found thdiecause
Plaintiff's vision problems did not impose significant wagkated limitations and wereon
severe impairment$laintiff did not meet the criteria of Listing 12.05C prior to January 2015
[Tr. 20-21, 25-26].

Plaintiff is correct that there is some evidence that supports his allegatioeara sye
impairment. However, the issue before the Court is whether substantial evidencésstigoor
ALJ’s decision. Rintiff must do more than simply point to countervailing evidence in the
record. See Peterson552 F. App’xat 540 (“Merely marshalling evidence to suggest that [the
claimant] is dsabled, however, is insufficient; to prevail on appeal, [the claimant] must
demonstrate that the ALJ’s determination that he was not disabled is not supportedadntialbs
evidence.”). Upon review of the recordhe Court concludes that substantial evidence supports
the ALJ’s decision

2. Medical Expert

Next, Plaintiff argueghat the ALJ erred by substting his own medical judgmerior

that of a physician and that he should have obtained the testimony of a medical expert to

interpret the medical evidencérecord [Doc. 23 at 619
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The Regulations provide that an ALJ “may . . . ask for and consider opinions from
medical experts on the nature and severity of [a claimant’s] impaifshent .” 20 C.F.R8§
416.927(e)(2)(iii);see alsaSimpson v. Comm’r of Soc. SeB44 F. App’x 181, 189 (6th Cir.
2009)® However, the ALJ has discretion to decide whether a medical expert is ngce3sar
Simpson344 F. App’x at 189.ance v. AstrueNo. 3:07cv-411, 2008 WL 3200718, at *4 (E.D.
Tenn. Aug. 5, 2008). “Slmng as there is sufficient evidence in the record on which the ALJ can
make a determination of disability, the ALJ retains this discreti®uby v. ColvinNo. 2:13ev-
01254, 2015 WL 1000672, at *4 (S.D. Ohio Mar. 5, 2015) (ciSimgpson344 F. App’x at 189;
Landsaw v. Sec’y of Health & Human Ser@83 F.2d 211, 214 (6th Cir. 1986)). Thus, where
an ALJ “has evidence including the claimant’s medical history, daily activitiestirig
physician’s opinions, and state agency opinions, the evidence is sufficient for iite Ahoose
not to call a medical expert.’ld. (citing Simpson344 F. App’x at 189)see alsoReport and
Recommendation entered Burlingame v. AstrueNo. 2:11cv-817, 2012 WL 2953057, at *7
(S.D. Ohio July 19, 2012and adopted by the court, No. 2244817, 2012 WL 3879952 (S.D.
Ohio Sept. 6, 2012) (finding that ALJ did not abuse his discretion in failing to caddecah or
psychological expert when the record contained the opinions of two state guggcbplogits
who had concluded that the claimant did not meet or equal any listed impairment).

The Court is not persuaded that the ALJ abused his discretion in this casenigytdail

seek the opinion of a medical expert. The ALJ thoroughly reviewed the medical and reahmedi

6 The Social Security Administration revised its rules regarding the ai@uof medical evidence. 82 Fed. Reg.
584401, 2017 WL 168819. The revised regulations went into effect on March 27,i@Q%&hd are not applicable
to this case.See Bowen v. Georgetown Univ. HegiB8 U.S. 204, 208 (1988) (“Retroactivity is not favored in the
law. Thus, congressional enactments and administrative rulesonile construed to have retroactive effectssile
their language requires this result.Qpmbs v. Comm’r of Soc. Sed59 F.3d 640, 642 (6th Cir. 2006) (“The Act
does not generally give the SSA the power to promulgate retroactive regsiltio
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evidence and cited it in support of his legal conclusions. Reviewing and weighingaimedic
reports to makea legal determination igreciselythe ALJ’s function. See Griffith v. Comm’r of
Soc. Se¢.582 F. App’x 555, 562 (6th Cir. 2014) (“As the ALJ properly reviewed and weighed
the reports to make a legal determination that is supported by substantial eviter=ssertion
that the ALJ wasplaying doctor is unsupported.”)Coldiron v. Comm’r of Soc. Se@91 F.
App’x 435, 439 (6th Cir. 2010) (“An ALJ does not improperly assume the role of a medical
expert by weighing the medical and amredical evidence before rendering an RFC finding.”).
As discussed above, the ALJ’s conclusions related to Plaintiff's IQ scoreslegedal

vision impairments were consistent with timedical professionaldindings and opinions.The
ALJ weighed the medical evidence as required by the Regulations. Howeer,is no
evidence in the record that the ALJ substituted his lay opinion for that of a physrigntiff
has failed to demonstratbat the ALJ abused his discretion by not obtaining testimony from a
medical expert. Accordingly, the Court concludes that Plaintiff is not entitleglied on this
issue.

IV.  Conclusion

Having reviewed the administrative record and the parties’ briefs filedppast of their
respective motions, the Court concludes that tleesabstantial evidence in the record to support
the ALJ’s findings and the Commissioner’'s decision, and thaheraiéversal nor remand is
warranted on these factaVith such support, the ALJ’s decision must stand, even if the record
also contains substantial evidence that would support the opposite concl&sene.g,
Longworth v. Comm’r of Soc. Sed02 F.3d 591, 595 (6th Cir. 2005ccordingly, it is hereby

ORDERED that Plaintiff's Motion for Judgment on th@&dministrative RecordDoc. 23 is
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DENIED, the Commissioner’s Motion for Summary Judgment [Doci2ERANTED, and the
Commissioner’s decision IBFFIRMED. This action is herebpl SMISSED and the Court

directs the Clerk t€L OSE the case. A separate judgment will enter.

/s/Christopher H. Steger
UNITED STATES MAGISTRATE JUDGE
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