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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

JAMES DAVID TANKSLEY, )

Plaintiff, %
V. ; No.: 1:16-CV-487-TAV-SKL
TENNESSEE VALLEY AUTHORITY, ))

Defendant. ))

MEMORANDUM OPINION AND ORDER

This civil action is before the Court onfdedant’s Motion to Dismiss Pursuant to
Federal Rules of Civil Procedure 12(b)(5) anah¥[Doc. 7]. Plaintiff responded opposing
this motion [Doc. 9], and defendant replied [D&0]. The parties & also filed further
supplemental briefs pursuant to Local Rul&(d) [Docs. 12-13]. Defendant’s motion to
dismiss is therefore fully bried and ready for dispositionSeeE.D. Tenn. L.R. 7.1(a).
For the reasons explained belowe thourt will deny defendant’s motion.

l. Background?

This case concerns allegais of disability discrimin@on in violation of the

Americans with Disabilities Act of ZIB (the “ADA”), 42 U.S.C. § 1210&t seq, and the

Rehabilitation Act of 193, 29 U.S.C. § 70ét seq.

In deciding a Rule 12(b)(5) rtion, courts may consider batte existing record and facts
outside the pleadingsstrange v. SterhaNo. 3:09-cv-1159, 2010 WR553666, at *1 (M.D. Tenn.
June 23, 2010). Notably, “[flacts as attested torinontroverted affidavitsiay be considered in
ruling on” such a motionMetro. Alloys Corp. v. State Metals Indus., |rtl6 F. Supp. 2d 561,
563 (E.D. Mich. 2006)see also Shires v. Magnavox Ce4 F.R.D. 373, 376-77 (E.D. Tenn.
1977) (noting that facts in uncontroverted affigVmust be deemed to have been admitted”).
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A. Factual History

Defendant, the Tennessee Valley Auttyor(“TVA”), is an executive branch
corporate agency and instrumaity of the United States, eated by and existing pursuant
to the TVA Act of 1933, 16 U.S.C. § 8%t seq[Doc. 8 p. 1]. Plaitiff, a resident of
Hamilton County, Tennessee, asserts thatvas defendant’'s “employee” within the
meaning of the ADA at all time®levant to this action [Dod. 11 2, 4]. Plaintiff began
his employment with defendant in 19%mhd, by 2013, he was working as a Backup
Administrator in its information technology divisionldl. § 9]. Plaintiff alleges that he
suffered multiple traumatic injues as a result of motor veteaccidents in 1982 and 1995,
including several fractured and broken bomespinal injury, and compromised immune
system [d. 11 7-8]. Plaintiff further asserts thhy January 2013, he was suffering from
scoliosis, a bulging disc, fused vertebrae, dusas, carpel tunnel syndrome, arthritis, sleep
apnea, and severe testerone deficiencyd. I 10]. Plaintiff subma that these conditions
limited his ability to sit, lift, cary, walk, stand, reach, andrp@m other manual tasks, in
addition to causing him seseeand chronic pairid. T 11].

As a result of these conditions, plaihtboegan receiving treatment from a pain
management physiciaid] § 12]. Plaintiff alleges that, ir013, he completed Family and
Medical Leave Act (“FMLA”) paperwork t@over absences caused by these conditions
and submitted a letter from hphysician explaining that h&as in compliance with his
pain management regimen and wolokédable to continue workingd] 11 14—15]. Plaintiff

asserts, however, that he received conflicttagements from defendant as to whether he



could continue working while takg his prescribed medicationd.[] 14]. Plaintiff further
alleges that defendant forchon to undergo a fitness fouty (“FFD”) examination after
completion of his FMLA certification and tredt@im differently than other employees by
not permitting him to work remotelyd. 9 16-17]. Plaintiff alsasserts that, when he
had to secure an alternatipeovider after his physician dmsized her practice, defendant
required an additional FMLA ceriifation and FFD examinationd] 71 18-19].

Next, plaintiff asserts that his manadggtephen Avans, requitéhim to undergo yet
another FFD examination for what plaintiff latiscovered to be false and discriminatory
reasonslf. 11 20-21]. Plaintiff alleges that defendéhen informed him he would not be
able to continue working while taking hisgscribed medication, despite plaintiff having
successfully performed his duties while on thesar similar regimen of pain control for
over a decaddd. 1 23]. Plaintiff also asserts thatfeledant refused to consider the fact
that “any misperception as to his alertnessainlity to perform his diies” may have been
due to an interruption in his testosteronalioation resulting from a change in defendant’s
insurance coveragdd] 1 24]. Plaintiff thus asserts tHas employment was terminated as
a result of an ADA-covered disabilityd]. 1 25].

B. Procedural History

Plaintiff originally filed a charge of digdlity discrimination against defendant with
the United States Equal Employment Oppotiu@ommission (“EEOC”) on July 9, 2014

[Doc. 9-1 p. 5]. After 180 de passed without a final de@si from the EEOC, plaintiff



withdrew his request for a hearing and providetice of his intent tdile suit in federal
court [d.]. Then, on December 11, 2016, pldinfiled this actionagainst defendant,
alleging that defendant unlawfully disernated against him by (1) terminating him
because of his disability, and (2) failinggmvide him with a reasonable accommodation
[Id. 99 27-28]. Plaintiff nanteTVA President and Chief exutive Officer William D.
Johnson as the defendainthis official capacity.

The Clerk of Court issued a summonst@slohnson the nextay, December 12
[Doc. 2]. However, plaintiff tok no further action in thisase until March 31, 2017, when
he moved for a thirty-day extsion of time to serve proceffdoc. 3]. Plaintiff submitted
that during the week after the filing of hisnaplaint, he underwent an emergency surgical
procedure and, in light of the uncertaintynié recovery, it was unclear whether the case
should proceedld. at 1]. But plaintiff further gbmitted that his condition had since
improved, that he intended to proceed wiils #iction, and that h@as serving process on
defendant contemporaneously with his motileh &t 1-2]. On April 4, Magistrate Judge
Susan K. Lee entered an ordeanting plaintiff's motion [Doc4]. On May 4, plaintiff's
counsel filed an affidavit stating he had sgtvthe summons and colamt on R.D. Smith,
an agent for TVA General Counsel Sherry AirQuby certified mail [Doc. 6]. Plaintiff's
counsel attached a certifl mail receipt demonstrating tHamith received delivery of the
summons and complaint on Quirk’s behalf on April 3 [Doc. 6-1].

On May 26, defendant filethe instant motion to dismiskie to insufficient service

of process, pursuant to Federal Rule of Gribcedure 12(b)(5) [Doc. 8]. In this motion,



defendant argues that the means of servisertteed above are impper under Rule 4(i),
which sets out the requiremefs service of process on afficer or employee of a United
States corporation sued in an official capacPlaintiff respondedn June 5, arguing that
(1) plaintiff's counsel's method of serviceahd be deemed sufficient, given his past
course of dealing with TVA, and (2) altatively, the Court should permit a second
extension of time to effect proper serviceofD 9]. Defendant replied on June 12 [Doc.
10]. Then, on June 27, plaifits counsel filed an affidavand supporting documentation
showing he had completed service by certifieall on the U.S. Attorney for the Eastern
District of Tennessee on JuhB, and on the U.S. Attorné&yeneral in Washington, D.C.,
on June 19 [Docs. 11, 11-1, 11-2, 11-3, 11-Rjaintiff then filed a supplemental brief
informing the Court that, in his view, sére of process was now properly accomplished
under Rule 4(i), albeit outside the thirty-deytension granted byagistrate Judge Lee
[Doc. 12]. Defendant respond#tht the Court shouldot consider suckervice effective
and should instead dismiss iaif's complairt [Doc. 13].
lI.  Analysis

Federal Rule of Civil Procedure 12(b)(5laarizes courts tdismiss an action for
insufficient service of processSuch a motion “ishe proper vehicle for challenging the
mode of delivery or the lack of delivery thie summons and complaint.” 5B Charles Alan
Wright & Arthur R. Miller, Federal Practice and Procedu&1353 (3d ed. 1998). “Due
process requires proper service of process émuat to have jurisdiction to adjudicate the

rights of the parties.”0.J. Distrib., Inc. v. Hornell Brewing C0340 F.3d 345, 353 (6th



Cir. 2003). The plaintiff is responsibl®r serving the summons and complaint in
accordance with Federal Ruté Civil Procedure 4 and, iparticular, within the time
permitted by Rule 4(m).SeeFed. R. Civ. P. 4(c)(1). “[A]ctual knowledge and lack of
prejudice cannot take the plagklegally sufficient service.”LSJ Inv. Co. v. O.L.D., Inc.
167 F.3d 320, 324 (6th Cir. 1999). Indeetheathan being “sommindless technicality,”
proper service of process is an esserpi@requisite to theCourt gaining personal
jurisdiction over the defendanEriedman v. Estate of Press&29 F.2d 1151, 1156 (6th
Cir. 1991) (quotingoel Raine v. Carlsorm826 F.2d 698, 704 (7th Cir. 1987)).

The parties appear to agree that Rulegifverns service of process on defendant
[SeeDoc. 8 p. 3; Doc. 12 pp. 1-2]. First, gerve an officer of a U.S. corporation sued
solely in an official capacitythe plaintiff must both (1) see the United States itself, and
(2) send the summons and comptiamthe officer by registerear certified md. Fed. R.
Civ. P. 4(i))(2). Second, tose the United States, the plaihmust (1) send the summons
and complaint by registered or certified maithe U.S. Attorney Geeral in Washington,
D.C., and (2) either (a) deliver the summamsl complaint to the 8. Attorney for the
district where the action is brought, or @&nd the summons and complaint by registered
or certified mail to the civil-process clerk at the U.S. Attorney’s offieed. R. Civ. P.
4(1))(1)(A)—(B). Therefore, to mperly complete service of process in this case, plaintiff
was required to serve the U.S. Attorney Gendnal U.S. Attorney for the Eastern District
of Tennessee, and the nantedendant, TVA President al@EO William D. Johnson, all

within the time period mvided by Rule 4(m).



Next, Rule 4(m) provides as follows:

If a defendant is not served within 90 dayr the complaint iled, the court . . .

must dismiss the action without prejudice agathat defendant or order that service

be made within a specified ten But if the plaintiff show good cause for the failure,

the court must extend the time forgee for an appropriate period.
The Sixth Circuit has interpretéais language to require a tvebep analysis in cases where
the plaintiff fails to effect s@ice within the ninety-day widow. First, the Court “must
determine whether the plaintiff has shown goagsegor the failure to effect service,” and
if so, must grant a mandatory extension of tirSéewart v. TVA238 F.3d 424, 2000 WL
1785749, at *1 (6th €i 2000) (table opinion). Secornifithe plaintiff has not shown good
cause, the Court must exercise its discretion in either dismissing the action without
prejudice or ordering that service decomplished withim specified time.Henderson v.
United States517 U.S. 654, 663 (1996) (“[Clourtsave been accorded discretion to
enlarge the [90]-day period ‘even if therexsgood cause shown.” (quoting Fed. R. Civ.
P. 4(m) advisory committee’s note)jreadway v. Cal. Prods. CorpNo. 2:13-cv-120,
2013 WL 6078637, at *5 (E.D. Tenn. Nov. 19, 2013).

In light of these general principles, t@eurt must answer tee questions in turn:
(1) whether plaintiff served pcess on defendant in compliance with Rule 4; (2) if not,

whether plaintiff has shown goarhuse for this failure; an@) if not, whether the Court

should nonethelesscercise its discretion to retraaely extend the time for service.



A. The Sufficiency of Plaintiff’'s Attempted Service of Process

First, the Court considers whether ptdfnhas served process on defendant in
compliance with Rules 4(i) and (m). For the reasons explained below, the Court finds that
the service of process plaintiff hakempted thus far is insufficient.

In its brief in support oits motion to dismiss, defendaatgues that plaintiff “has
unguestionably failed toomply with the requirements @Rule 4]” [Doc. 8 p. 5]. Under
Rules 4(i) and (m), to properly effectuate servicthis case, plaintiff had to serve the U.S.
Attorney General, the U.S.tldrney for the Eastern District of Tennessee, and defendant
Johnson within ninety days fifing his complaint. Defendamtbserves that plaintiff failed
to serve the first two individals both within this originahinety-day window and within
the additional thirty-day extension ordered bydid#rate Judge Lee. Instead, plaintiff did
not serve the U.S. Attorney Geakor U.S. Attorney for th&astern District of Tennessee
until 190 days and 18#éays, respectively, after bringing suideDocs. 1, 11].

Plaintiff responds by noting first thatefendant received actual copies of the
summons and complaint withthe thirty-day extension orded by Magistrate Judge Lee
[Doc. 9]. Further, platiff asks the Court to “deem Jefendant properly served with
process in this case” givenetlieasons for plaintiff's failuréo serve the U.S. Attorney
General and U.S. Attorney for the Eastern iistof Tennessee earlier [Doc. 9 p. 3.
Plaintiff's counsel explains that in two prjainrelated cases he brought against TVA, he
served the summons and comipian the TVA General Couniséa certified mail, and in

neither case did TVA assert insaf@nt service of process.Id[ at 2—3 (citingPayne v.



TVA No. 1:15-cv-192Greening v. JohnsgrNo. 1:14-cv-350)]. Indeed, iGreening
plaintiff's counsel originallyserved process on the U.Attorney General and U.S.
Attorney for the Eastern District of Tennesdaé,was then informed #i the latter’s office
would not defend TVA and thuwould not accept processPlaintiff notes that TVA
handles all of its own litigatiorGooper v. TVA723 F.2d 1560, 1564 ¢d. Cir. 1983), and
“operates in much the same way as an ordibaginess corporation, . . . not under [the
control] of a cabinet officeor independent agencyjJones v. U.S. Nuclear Reg. Comm’n
654 F. Supp. 130, 131 (D.C. 1987) (quotindNat. Res. Def. Council, Inc. v. TVAS9
F.2d 255, 257 (2d Cid972)). Finally, plaintiff notes #it TVA maintains offices in both
Knoxville, Tennessee and Muscle Shoals, Alabama to receive service of process.
Defendant responds thatpitiff misapprehends his counsel’s prior dealings with
TVA [Doc. 10 pp. 3-4]. Defendant asserts thatGneening the fact that counsel initially
served process on the U.S. Attorney Genardl@d.S. Attorney for th Eastern District of
Tennessee shows his awarenesthefapplicability of Rule 4(i). Defendant further notes
that it appears from the docket@neeningthat plaintiff’'s counsel actually effected service
in that case within @ then-applicable 120-day periodder Rule 4(m). Next, defendant
argues thaPaynedoes not establish the course obldey suggested by plaintiff because
counsel effected service theréhin thirty-eight days of filng the complaint. Thus, a Rule
12(b)(5) motion would hae been unavailing because thieintiff would have had ample
time—the remainder of the 120-day period—twedhe proper recipients. Here, however,

plaintiff did not attempt service at all untthe Rule 4(m) period had lapsed. Finally,



defendant observes that nondlod cases plaintiff cites—i.eCooperandJones—support

a claim that plaintiff complied with Rule 4(miRather, these decisions merely indicate that
TVA represents itself in litigatio and that venue for claimsaigst TVA is proper in the
Eastern District of Tennessee oe tHorthern District of Alabama.

Although the Court certainly understands teasons for plairftis counsel’s error,
the Court nonetheless finds that the plain leagge of Rule 4 demotnates that plaintiff
failed to properly serve process on defend&hile 4(i)(2) requiregblaintiff to serve both
Johnson and the United States, yet plaintiff served only the forrti@nwhe ninety-day
period provided by Rule 4(m). Furthermoitds undisputed that plaintiff failed to serve
the United States—by serving both the U.&oMey General and ¢hU.S. Attorney for
the Eastern District of Tennessee—within #gglitional thirty days Magistrate Judge Lee
afforded him. Thus, unless the Court fimdason to extend the period for accomplishing
service of processee infraSections II.B—C, plaintiff has fli@d to effect proper service
and the Court lacks “jurisdiction to jadicate the rights of the partiesO.J. Distrib, 340
F.3d at 353. Moreover, there is no basis uiide 4—or any other federal rule or statute
of which the Court is aware—for the Court“@eem [d]efendant properly served with
process” on the ground thalaintiff's failure to complywith Rule 4 is somewhat
understandable [Doc. 9 p. 3]. Instead, pheper question is whether plaintiff has shown

that he merits a second, retroae extension of time for service.

10



B. Good Cause for Plaintiff's Failure to Serve Process

Second, the Court considers whether pitiihas shown good esse for his failure
to properly effect service of process under BRdlg) and (m). As explained further below,
the Court finds that plaintiff has nehown good cause for this failure.

If a plaintiff shows good cause for a failucetimely effect service of process, then
Rule 4(m) mandates an extamsof time for service.Nafziger v. McDermott Int’l, Ing.
467 F.3d 514, 521 (6th Cir0R6) (“Establishing good caaiss the responsibility of the
party opposing the motion to dismiss . . . aretessitates a demonstration of why service
was not made within the tieconstraints.” (quotinglabib v. Gen. Motors Corpl5 F.3d
72, 73 (6th Cir. 1994))accord Winston v. Bechtel Jacobs (¢o. 3:13-cv-192, 2015 WL
1192704, at *2 (E.D. Tren. Mar. 16, 2015). Toarry this burden, thplaintiff must offer
an explanation equivalent to “at least much as would be required to show excusable
neglect,” though “simple inadvertence or ralst of counsel or ignorance of the rules
usually does not suffice.Moncrief v. Stongd61 F.2d 595, 597 (6th Cir. 1992) (quoting
Winters v. Teledyne Movible Offshore, Inc76 F.2d 1304, 1305 ttb Cir. 1985)). For
example, a plaintiff's incapacitation for mediceaasons may showogd cause for failure
of service,see Habib 15 F.3d at 75, but family or subsce abuse issues affecting only
her attorney generally will nosee Nafziger467 F.3d at 521. “Actual notice and lack of
prejudice to the defendant are likewissufficient to establish good causeSlenzka v.

Landstar Ranger, Inc204 F.R.D. 322, 32¢.D. Mich. 2001).

11



Here, while not explicitly careding a lack of gad cause to timely effect service of
process, plaintiff largely focuses his argumsean the Court’s disetion to permit late
service absent such a showir§ee infraSection 11.C. Neverthess, the Court construes
plaintiff's explanation as to why his coungaeitially failed to comply with Rule 4(i),
described above, as at least a partigiiarent for the existence of good cause.

Defendant responds by city multiple district court decisions to show that good
cause is lacking in this cas&ee Campbell v. McMinn CtyNo. 1:10-cv-278, 2011 WL
5921431, at *3 (E.D. Tenn. No28, 2011) (finding a lack @food cause wherthe failure
to effect service was due towtsel’s “inadvertence, mistaker, ignorance of the rules”);
Johnson v. Wal-Mart Stores E., LIRo. 3:11-cv-469, 2012 Wh418371, at *2 (E.D. Tenn.
Nov. 5, 2012) (dismissing an action where pheintiff failed to serve the defendant for
over a year, gave no explanation for this fajiand never requestad extension of time,
despite the defendant’s actual knowledge of the actibimged v. U.S. Dep’t of Agric. Food
& Nutrition Serv, 169 F.R.D. 28, 32 (W.D.N.Y. 199@kjecting the plaintiff's argument
that good cause existed “because his couinfielved the same procedures he normally
follows in [similar] cases brougim [that] District,” as “theras no provision in the Federal
Rules of Civil Procedure or any other statut. . providing for such a procedure”).
Defendant also relies ddtewart where the Sixth Circuit affined a dismissal for failure

to timely effect service on TX¥in an employment discrimination lawsuit, even though the

12



parties were involved “in a reakd administrative proceeding for more than seventy days
after [the plaintiff] filed the comlpint.” 2000 WL1785749, at *Z.

The Court finds that plaintiff has not@kn good cause for his failure to timely
serve defendant. The Court first notes thajsfablishing good causethe responsibility
of the party opposing the motido dismiss"—here, plaintiff.Nafziger 467 F.3d at 521.
Given the general lactif legal or factual argument inghtiff's briefs concerning good
cause, the Court is disinclingd find that plaintiff has gaied this burden. But even
construing plaintiff's other gruments as arguments for gocaluse, the Court still finds
that plaintiff has failed to demonstrate a propasis to excuse his tardy efforts at service.
Plaintiff's explanation for his counsel’s fare to timely serve defendant amounts to a
claim that, based on two past cases involiN@, he was unaware of the requirements of
Rule 4(i). Butthose requirements are clear erfalee of the rule e “simple inadvertence
or mistake of counsel or ignorance of th&es” is rarely a basis for good cauddoncrief,
961 F.2d at 597. Moreover, even if TVA hagjuiesced to improper service in unrelated
cases in the past—a point which defendaaniy event disputes—such a course of dealing
cannot establish goarhuse within the mearg of Rule 4(m). Mused 169 F.R.D. at 32.
This is especially true here, ete plaintiff failed to attempt sace at all within the original

ninety-day window, and then failed againdffect proper service iin the thirty-day

2 In its responsto plaintiff's Rule 7.1(d) supplementarief, defendant also cites Eisher
v. Merryman 32 F. App’x 721, 723 (6th Cir. 2002) (nag, in passing, that th@aintiff failed to
show good cause because “any error by her counsel is no excuse)imstdn 2015 WL
1192704, at *3 (finding a lack of good cause wehéne plaintiff's counsl failed, without
explanation, to serve process for over fourteen months).

13



extension permitted by Magistratadge Lee. In sum, the Coiinds that plaintiff has not
demonstrated good cause so as to mandsgeand extension of time to complete service
of process.See Stewar2000 WL 1785749, at *1.

C. The Court’s Discretion to Permit Late Service of Process

Finally, given that a mandatoextension of time for seiee is not warranted here,
the Court considers whether it should nonettgekxercise its discretion to accept service
outside the thirty-day extension of time perndtby Magistrate Judge Lee. For the reasons
explained below, the Court finds that dgiso is appropriate in this case.

Although Rule 4(m) does nmtandate an extension of tinrethis case, courts in
the Sixth Circuit now widely recognize that atdict court holds discretion either to permit
late service despite a lack gbod cause or to dismiise action without prejudiceSee
Henderson517 U.S. at 662—6%tewarf 2000 WL 178749, at *1;Treadway 2013 WL
6078637, at *5Wise v. Dep'’t of Def196 F.R.D. 52, 56 (S.D. Ohio 1998Ee alsd-ed.

R. Civ. P. 4(m) advisory ecomittee’s note (“The newubdivision . . . alnorizes the court

to relieve a plaintiff of the consequences obaplication of this subdivision even if there
Is no good cause shown . . . .As a “helpful guide for the @urt's exercise of discretion,”
this Court has previously usexd non-binding, five-factor test to determine whether an
extension of time is warrantedseeWinston 2015 WL 1192704, at *5accord Collett

v. Kennedy, Koontz & FarinasiNo. 3:14-cv-552, 2015 WL 7254301, at *6 (E.D. Tenn.
Aug. 14, 2015)Slenzka204 F.R.D. at 326The factors are:

(1) [W]hether a significant extension @ifne is required; (2) whether an
extension of time would cause actpatjudice to the defendant other than

14



the inherent ‘prejudice’ in having tdefend the lawsuit; (3) whether the

defendant had actual notice of the laws(4) whether dismissal of the

complaint without prejudice under Rulém) would substantially prejudice

the plaintifff], i.e., cause the plaintiff[fsuit to be time-barred . . . ; and (5)

whether the plaintifff hasinade diligent, good faitkfforts to effect proper

service of process.

Treadway 2013 WL 6078637at *6 (quotingSlenzka 204 F.R.D. at 326). The fourth
factor—whether dismissal would substantigbiyejudice the plaintif—“carries the most
weight and may be disposi&Vin certain casesDudzinski v. Spirit Airlines, IncNo. 09-
15009, 2011 WL 1233231, at *6 (E.D. Michlar. 30, 2011). Yet the Court retains
discretion to dismiss even time-barred sullgee Petrucelli v. @&ringer & Ratzinger46
F.3d 1298, 1306 n.7 BCir. 1995) (explaininghat “holding that god cause exists any
time the statute of limitatins has run would effectiwebviscerate Rule 4(m)”).

Here, both parties cite to decisions tlegim support their contrary conclusions as
to whether a discretionary extension of timedervice is proper. First, plaintiff relies on
Buck Mountain Communitprganization v. TVA629 F. Supp. 2d 785 (M.D. Tenn. 2009),
where the plaintiff sent a comf its complaint to TVA byemail prior to filing suit but,
whether by oversight or in the mistaken biefies was sufficientdid not otherwise serve

TVA within the Rule 4(m) periodd. at 792. The plaintiff did, however, serve TVA with

an alias summons and a copy of the clamp after TVA moved to dismisdd. The court

3 Defendant argues that “[thei® no binding authority requirg the Court to engage in
th[is] five-factor test . . . , and the Court ne®wd examine those factongre” [Doc. 13 p. 2]. Yet
defendant does not dispute that thourt “has discretion to perntitte service absent a showing
of good cause’ifl.], and the Court has previously found ttiese factors provide helpful structure
to the otherwise amorphous inquin§ whether a discretionary #nsion of time is appropriate,
see Collett2015 WL 7254301, at *6. The Coueaches the same conclusion here.

15



elected to retroactively extertde time for service of prose because, “as service hald]
been effectuated and as there [was] no tqueshat TVA was aware of the lawsuit from
the outset, . . . the court [sawd reason to dismiss the suitltl. Defendant, however,
distinguishe®8uck Mountairon the grounds thatvA had actively partipated in that case
early on—i.e., by defending a hearing on thanilff's motion for a temporary restraining
order—and that the plaintiff responded to thetion to dismiss by properly serving TVA.
Id. Defendant argues that neither factor exisse: Johnson was a party in the EEOC
proceedings but was not an active participanthis action before filing his motion to
dismiss, and plaintiff did not immediayederve Johnson propgiat that time.

Defendant relies primarily o@ampbell Johnson and Mused discussed briefly
above, for factual suppadttin Campbel) this Court granted a motion to dismiss where the
plaintiff had failed to timely serve process “dweinadvertence, mistake, or ignorance of
the rules,” even thougihe defendant apparently had attknowledge of the action during
the Rule 4(m) period. 20M/L 5921431, at2—-3. InJohnsonthe Court came to the same
conclusion where the plaintiffs failed to serthe defendant for over a year, offered no
explanation for this failure, amever requested an extension of time for service. 2012 WL

5418371, at *2. Indeed, the plaintiffs didtreven respond to theeefendant’'s motion to

4 Defendant also relies ddafziger where the Sixth Circuitfirmed a district court’s
decision to dismiss for insufficient service of pges. 467 F.3d at 522. The court in that case did
not, however, consider the question whethersardiionary extension dime was appropriate
absent a showing of good caus®ee idat 521-22. Rather, the Six@ircuit considered only
whether the district coudbused its discretion in finding a lack of good caude.Thus,Nafziger
is not particularly helpful in s portion of the Court’s analysis.

16



dismiss. Id. at *1. Finally, inMused the Western District of New York declined to
exercise its discretion to exig the time for service absemshowing of good cause. 169
F.R.D. at 33. In that case, the plaintiff mambeattempt to serve press for almost a year,
until the court issued show-cause ordeld. The court found thdft]his lack of diligence
. .. militate[d] against the [c]ourt exercising discretion to excudas failure to comply
with Rule 4(m).” Id. The court also noted that tipdaintiff had “failed to offer any
reasonable explanation or jugtdtion for his complete faihe” to even attempt service
during the Rule 4(m) periodld. Finally, the defendant’s actual notice of the action and
lack of prejudice did noprovide a basis for excusingetiplaintiff's noncompliance with
Rule 4(m), given his failure to malaay diligent attempt at servicéd. at 34°

After reviewing the arguments advancex authorities cited bioth parties, the
Court finds that the balance of relevant fastoounsels in favor ain extension of time
for service. First, a significant extensiontiofie is not required because (1) plaintiff has
already completed service inrapliance with Rule 4(i), albettutside the Rule 4(m) period
[seeDocs. 11-1-11-4], and (2) pldifi did so forty-six days aftethe end of the thirty-day
extension permitted by Magistrate Judge LsseDocs. 4, 11]. Moreover, plaintiff made

a good faith effort to serve process within tthisty-day window, tlough that effort was

® In its response tplaintiff's Rule 7.1(d) supplementhtief, defendant also cites\Wdalker
v. Donahoea brief per curiam opinion affirming a dissal for insufficient service of process.
528 F. App’x 439 (6th Cir. 2013). As idohnson the plaintiff in Walker failed to serve the
defendant—here, the U.S. Posstea General—for almost a yeayave no explanation for this
failure, and never requested ariegsion to complete servicéd. at 440-41.
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technically ineffective due tplaintiff's counsel’s failure tdollow the requirements of
Rule 4(i)® Thus, this factor favors axtension of time for service.

Second, the Court does riibid that an extension “wouldause actual prejudice to
the defendant[,] other than the inherent fpdéce’ in having to defend the lawsuit.”
Treadway 2013 WL 6078637, at *6. Plaintiff asserts thapngudice will result because
TVA actively participated in th EEOC proceedings, whichdad with plaintiff informing
the EEOC and TVA of its intent tde suit in federal court. This, along with the fact that
defendant received actual service of the somsrand complaint early on, means that TVA
has been aware of this action since its iticep Defendant respals that: (1) it suffered
prejudice from the first extension of time fongee, because plaintiff's claims otherwise
would have become time-batreand (2) it will suffer additinal prejudice from a second
extension because plaintiff has announced his intent to amend his complaint to substitute
the Rehabilitation Act as the statutory basrshig suit and to substiieithe TVA Board of
Directors as the official defenddiioc. 9 p. 1 n.1]. Plaintifflid so in response to remarks
in defendant’s opening brief that the Relhdiion Act, not the substantively similar ADA,
is the proper basis for a TV@mployee’s disability discrimination claim and that the proper
defendant for such a chaiis the Board of Directors [Doc. 8 pp. 6-7 n.1].

The Court finds neither of defendanpsoposed sources of prejudice persuasive.

As for defendant’s first argument, havingdefend a suit that would otherwise be time-

® Indeed, defendant received actual service of the summons and complaint bieéoday
Magistrate Judge Lee gradtan extension of timegeDocs. 4, 6-1].

18



barred does not constitute “prejudice” in this conteXlenzka 204 F.R.D. at 326.
Otherwise, defendants would almost alwbgsable to showufficient prejudic€. And as

for defendant’'s second argument, the faet thlaintiff might seek an amendment under
Rule 15 to correct minor, largesemantic errors in his origal complaint does not show
prejudice here. If the Court grants plaintéave for such amendment, the real defendant
in interest would still be TVA, and the swésce of plaintiff's dsability discrimination
claim would be the same. Mareer, if the Court denies sutdave, defendant will not be
prejudiced because it could theeek dismissal of the casa the merits. Therefore, the
second factor weighs somewhat in fagban extension of time for service.

Third, as discussed above, TVA reasvactual service of the summons and
complaint within the etended time period permitted by Magae Judge Lee. In addition,
TVA received notice of plaintiff's intent to filan action in federal court before this case
even began, i.e., when the EEOC proceedougeluded. Thus, the Court finds that the
third factor weighs in favor of a retroactivaemnsion of time. And fourth, the parties agree
that a refiled action following a dismissaltiout prejudice would be time-barred by the
ADA statute of limitations $eeDoc. 9 p. 4; Doc. 10 pp. 2, 4]. Thus, dismissal “would

substantially prejudice the pidiff[],” as wholly foreclosing the litigation of a claim on its

" This is because parties diteely to litigate the approprtaness of extending the time for
service under Rule 4(m) only whére applicable limitations perideas run. If it ha not, then the
plaintiff does not lose much by having to refile tase, as Rule 4(m) commands the court to either
extend the time for service or dismiss the actuithoutprejudice.
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merits is the most severe form of procedural prejudice a plaintiff can sdffeadway
2013 WL 6078637, at *6 Asuch, the fourth factor also favors an extension.

Finally, the Court finds that plaintiff did rka a diligent, good fth effort at serving
defendant with process. Magistrate Judge found that good cause existed to warrant a
thirty-day extension after éhoriginal Rule 4(m) periothpsed—namely, the emergency
surgery plaintiff underwent and hisicertain chances of recove8geDoc. 4]. Plaintiff's
counsel then promptlgtelivered copies of the summons and complaint to TVA's General
Counsel. Based on past dealings with T\Whorance of Rule 4)i or some combination
of the two, plaintiff’'s counsel was unawareatlsuch service wassafficient. However,
although such ignorance may not rise te thvel of “good cause” for a mandatory
extension under Rule 4(mYloncrief 961 F.2d at 597, that doeet mean that counsel’s
efforts were lacking in diligence or good fafthMoreover, after service of defendant’s
motion to dismiss, plaintiff’'s counsel took prptraction to rectify his mistaké&geDocs.
11-12]. Thus, the Court finds that tiféh factor also favors an extension.

Furthermore, the Court agrees withaiptiff that the cases on which defendant
primarily relies—namelyCampbel] JohnsonandMused—are distinguishable. First, the
judge inCampbeliconsidered only whether good cause required a mandatory extension of
time, not whether a discretionary extiemswould alternatively be propeSee2011 WL

5921431, at *2-3. This was likely becausedb&ndant in that case never requested any

8 Contrary to defendant’s suggies: that this delay may haween for reasons of “tactical
decision-making,” and thus not in good faithof® 13 p. 2], the Court finds no evidence that
plaintiff's counsel’s error was due anything but simple inadvertence.
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such relief, instead filing onlg one-page response brief agag that the plaintiff was
aware of the action [No. 1:10-cv-27Bpc. 34]. Secondhe plaintiff in Johnsonnever
requested an extension of time, offered no axgiion for the failure of service, and failed
to even respond toétmotion to dismiss2012 WL 5418371, at *1-2gee alsd.D. Tenn.
L.R. 7.2 (“Failure to responid a motion may be deemed aiva of any opposition to the
relief sought.”). Likewise, the plaintiff iMusedhad failed to make any attempt at service
for almost a year, and never offered a plaes@Xplanation for such tardiness. 169 F.R.D.
at 33. Such indolence stands in sharp contoaptaintiff's diligent, yet faulty efforts at
service, along with the reasonable explanatiomdonsel’s error, in thisase. Instead, the
Court agrees with plaintiff th&uck Mountairpresents the more aoglbus scenario. Both
here and in that case, TVA acquired actual knowledge of the action as a result of earlier
proceedings—here, the EEOC chargeButk Mountaina TRO hearing—and plaintiff
attempted further service once advised of thierteal insufficiency of earlier efforts. 629
F. Supp. 2d at 792. Thus, adBiack Mountainthe Court finds “nogason to dismiss [this]
suit rather than siply extend, retroactivelyhe deadline for service.ld.

In sum, although plaintiff did not origitia effect service oprocess in compliance
with Rule 4, and although plaintiff has not shown good cause so as to warrant a mandatory
extension of time for servicéhe Court nonetheless findsappropriate to extend the time
period under Rule 4(m) to include June 1012 Such a holding is keeping with the
“overall policy in [the Sixth] Qicuit of resolving disputes dheir merits,” rather than on

the minutia of procedural rules/ergis v. Grand Victoria Casino & Respft99 F.R.D.
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216, 218 (S.D. Ohio 2000). As such, ptdfrhas now served pre@ss on defendant in
compliance with Rule4(i) and (m).
lll.  Conclusion

For the reasons explained above, the Court hddEBYIES defendant’s motion to
dismiss pursuant to Federal Rules of CRibcedure 4(m) and 12(b)(5) [Doc. 7], and
GRANTS in part and DENIES in part plaintiff’s motion to deenservice effectuated or
extend the time to complete service of pred&xoc. 9], to the extent described herein.

IT IS SO ORDERED.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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