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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA
JIMMY JOSEPH NEWELL
Petitioner,
V. No.: 116-CV-00494HSM-CHS
BLAIR LEIBACH,*!

Respondent.
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MEMORANDUM OPINION

PetitionerJimmy Newellhasfiled a pro sepetition for writ of habeas corpusder 28
U.S.C. § 2254, challenging the constitutionality ofdesainmenpursuant to his Bradley County
guilty plea[Doc. 1]. After reviewing the parties’ filings and the relevant state court record, the
Court has determined that Petitioner is not entitled to relief und253 and no evidentiary
hearing is warrantedSeeRules Governing 8§ 2254 Cases, Rule 8(a)Zattiro v. Landrigan 550
U.S. 465, 474 (2007)For the reasons set forth belawe 82254 petitiorwill be DENIED, and
this matter will beDI SMISSED.

|. BACKGROUND
This action arises out of Petitioner's sentence from the Bradley County dridooat

On May 20, 2014after the State rested its casa iury trial regarding one of Petitioner’s charges,

! petitioner has fully served his sentence and is no longer in the custody of ¢hef stat
Tennessee. However, because Petitioner was in custody at the time ptHisrugetition is still
justiciable.
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Petitioner’s counsel negotiated a plea agreement with the State [Bb@.39B21; Doc. 395].2
Pursuant to this agreement, Petitioner pled gudtynultiple counts of violation of probation,
assault, three counts of domestic assault, misdemeanor theft, and two counts of fetany thef
exchange for an effective sentence of four yeathertustody ofthe Tennessee Department of
Correction with parole eligibility after thirty percent of his sentence wagddld.]. The trial
court sentenced him accordingldg.].

Since his plea, Petitioner has pursued various avenues to collaterally atteahtdnees.
First, on June 3, 2014, Petitioner filed a “Motion to Withdraw Plea and Appoint Cefftiet
Counsel” in the Bradley County Criminal Couwtaiminghis plea was “involuntary and coerced
by counsel” because of the “misadvice [sic] and misinformation of appointed courysetimg
the length of incarceration, the cumulative effect of the plea, his ineligibilityalfernative
sentencingandcounsel’s conflict of interegDoc. 331 p. 3]. He also arguedlis sentence was
improperly enhancedd.]. Thecourtdenied the motionfeer a hearinglfl. at 1942]. Petitioner
thenappealed thjudgment on September 28, 2018. [at 4344]. He alleged his plea was not
knowing and voluntary due to errors by the trial court and his trial counsel [D@¢. 8f claimed
thatthe trial caurt failed to advise him of the effects of his plea, improperly interfered in the plea
negotiations, and incorrectly assumed Petitioner had a prior feidhy He furtherclaimedhe
was denied effective assistance of counsel because trial counsebestgraglvised Petitioner as
to his eligibility for community corrections, failed to inform Petitioner about thecefdf his
sentence, and had a conflict of interédf]] The Tennessee Court of Criminal Appeals (“TCCA”)

affirmed the trial court on August 8, 2017 [Doc-39 State v. NewellNo. E201501913CCA-

2 The trial court found that prior to trial, Petitioner's counsel obtained an offer ex thr
years to be served in TDQ®hich Petitioner rejected. It likewise found that after the State rested,
it was Petitioner who asked counsel to seek a plea agreement [Bbp. 39].
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R3-CD, 2017 Tenn. Crim. App. LEXIS 692, at *2 (Tenn. Crim. App. Aug. 8, 20INg\{ell I).
Petitioner filed an application for permission to appeal to the Tennessee 8upoen (“TSC”)
[Doc. 39-11], which was denied on January 18, 2018 [Doc. 39-12].

On April 7, 2016, Petitioner filed a petition for pasinviction relief in Hardeman Qaty,
where he was detained at the time, alleging that the State violated the plea agogesulemitting
a letter to the Tennessee Board of Parole strongly objecting to Petitionr'seksase [Doc. 39-

13 p. 1819, 25]. The court denied the petitjidimding Petitioner had not presented an appropriate
claim for postconviction relief [d. at 2829]. Petitioner appealed on May 4, 201d at 3032],
maintainingthe trial court erred by summarily dismissing his petition [Docl8%. 4]. The
TCCA affirmed the judgment of the habeas court on December 12, 2016 [Det3g, 3918].
Newell v. FordNo. W201600941CCA-R3-HC, 2016 Tenn. Crim. App. LEXIS 924, at *2 (Tenn.
Crim. App. Dec. 12, 2016) Newell IF'). Petitioner again applied for permission to appeal to the
TSC [Doc. 39-19], which denied review [Doc. 39-20].

On July 29, 2016, Petitioner filed a petition for Writ of Error Coram Nobis in Bradley
County challenging his sentence based again on the State’s letter to the Board dDear@e-
21p. 36]. The court found that such relief was not available for a previously empeitedplea
[Id. at 8]. Petitioner appealedd[ at 1415] alleging that the trial court erred by summarily
dismissing his petition for writ of error coram nobis becatsewrit is available to a defendant
who pled guilty under some circumstances, Petitioner was without any other correatB&spso
under state law, and his pro se petition should have been liberally construed as tooel§9D
22]. The TCCA affirmed the ruling on July 3, 2017, finding that the writ of error coram nobis is

not available to challenge convictions arising from a guilty plea [De2439Newell v. StateNo.



E2016-01755=CA-R3-ECN, 2017 Tenn. Crim. App. LEXIS 580, at *2 (Tenn. Crim. App. July
3, 2017)(“Newell 1IT").

On October 17, 2016, Petitioner filed a petition for postviction relief in the Bradley
County Criminal Court allegingnter alia, that his plea was not knowing and that his counsel was
ineffective [Doc. 3926 p. 37]. The court found that the petition was untimatylPetitioner was
not entitled to a tolling of the statute of limitatiohd. [at 8-26]. Petitioner filed a notice of appeal
on January 1, 2017d. at 2425, 26] but failed to file an appellate brief [Doc-38]. The TCCA
granted two extensions of time befaneleringPetitioner to file his brieflfl.]. When Petitioner
still failed to comply, the TCCA dismissed [Doc.-38]. Petitioner filed a “Motion to Recall
Mandaté arguinghis incarceration in Texas prevented him from filing his brief, which the TCCA
denied [Doc. 329]. Petitioner then filed a Motion for Reconsideration of the court’s denial of
his motion to recall mandate, which the TCCA again denied [Do80R9 Petitioner filed an
applicaton for permissionto appeal to the TSC [Doc. @] and the TSC ordered him to show
cause as to why his application should not be dismissed as untimely [E&&). 39n Februarg8,
2018, afterPetitioner again failed to comply, the TSC dismisedacion [Doc. 39-33°

Petitioner filed the instant petition on December 5, 2016 [DdtThé Court originally

dismissed the petition for lack of exhaustion [Docs8]hecausat the time ofiling, the TCCA

3 At some point during thproceedings, Petitioner also attempted to submit a petition for
writ of certiorari to the Supreme Court of the United Statédch the Court returneblecause it
did not comply with the rules of the CouBdeDoc. 37 p. 50]. Petitioner also filed a writ of
certiorari in the Davidson County Chancery Court, relating to the denial of his pacaleJ®9
p. 15]. Petitioner also notes in his petition that he filed a “Motion to Enforce Plea Agrgéem
the Bradey County Criminal Court, which was denied [Doc. 58 2].1-

4 Petitioner originally filed with the Middle District of Tennessee, but the petition was
transferred to this Court pursuant to 28 U.S.C. §2241(d) [Doc. 5].



had not ruled on any &fetitioner’s claims. Petitioner filed two motions for reconsideration noting
the TCCA's disposition of his appeal of the Hardeman County judgment on his petition for post
conviction relief [Docs. 910].°> The Court granted Petitioner's motion only insada it reopened

the case [Doc. 15]. Respondent filed a motion to dismiss based on Petitionersttaguhaust

state remedies [Doc. 21] and Petitioner rejoined with a “Motion to Strike Exbaudéfense”

[Doc. 28]. The Court denied Respondent’s motion to dismiss and granted Petitioner’'s motion to
strike to the extent that it stayed Petitioner’'s qameding exhaustion dfis state postonviction
remedies [Doc. 30]. On March 5, 2018, Respondent filed a Notice indicatingritappeared

to have exhausted his state court remedies [Doc. 34].

Petitioner then filed a motion to amend his petition and supplement the record [Doc. 37],
which Respondent opposed [Doc. 42]. The Court denied Petitioner's motion to amend as moot,
and instead ordered both Petitioner and Respondent to file consolidated pleadings, concisely
setting forth the grounds for relief [Doc. 52]. On March 11, 2019, Petitioner complidohgya
“Reply” which he characterized as “a consolidated and organized statement of all ctaiatisffo
with supporting facts” [Doc. 58 p. 12]. Respondent answered [Doc. 62] and Petitiomed repl
[Doc. 63].

II. STANDARD OF REVIEW
Under the Antiterrorism and Effective Death Penalty Act of 199&DPA”"), codified in

28 U.S.C 82254 a district court may not grant habeas corpus relief for a claim that a state court

S After the Court’s dismissaPetitioneralso filed a “Notice of Appeal” to this Court
[Doc. 11] and a “Motion for Certificate of Appealability” [Doc. 14]. He also filed ppeal with
the Sixth Circuit Court of Appeals, who stayed the appeal pending the rulings of this Court
[Docs.13, 17]. After this Court granted Petitioner's motions for reconsideration, iedeni
Petitioner's Motion for Certificate of Appealability as moot [Doc. 15] angl 8ixth Circuit
dismissed his appeal for lack of jurisdiction [Doc. 25].
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adjudicated on the merits unless the state court’s adjudication of the claim:

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination bthe facts in light of the evidence presented in
the state court proceeding

28 U.S.C. §2254(d)(1) and (2phis standard is intentionally difficult to meétvVoods v Donald,
575 U.S. 312316 (2015) A district court may only grant habeas relief under the “contrary to”
clause where the state court decides a question of law or materially indistadeiset of facts
conversely to the Supreme CouiVilliams v. Tayloy 529 U.S. 362, 4686 (2000). To grant
habeas relief under the “unreasonable application” clélis€Court must find thale state court’s
decision wasan “objectivelyunreasonable— not simplyerroneous or incorreet application of
the correct legal principgeto the facts. Id. at 409-11. The AEDPAalsorequires heightened
respect for state factual findingsierbert v Billy, 160 F.3d 1131, 1134 (6th Cit998) Where
the record supports the state court’s findings of fact, those findings are entitled sorapiren
of correctness which may be rebutted only by clear and convincing evide2®eU.S.C
8§ 2254(e)(1).

In addition to the stringent standard for succeeding on the merits of a claim, the grant of
habeas relief is further restrained by exhaustion requirements and the doctrineediugaioc
default. 28 U.S.C8 2254(b)(1)00’Sullivan v Boercke] 526 U.S838, 842 (1999). In order for a
claim to be considered on habeas review, the petitioner must first estatestemedies for that
claim. 28 U.S.C. 8§2254(b)(1). Exhaustion requires a petitioner to “fairly present” exbetalf

claim to all levels of the state appellate system, meaning he presented the “sammdé&aithe

same theory” up to the state’s highest cofagner v Smith 581 F.3d 410, 414, 41®th Cir.



2009) to ensure that states have a “full and fair opportunity to rule on the petitionems,tlai
Manning v Alexandey 912 F.2d 878, 881 (6th Cil990);see OSullivan, 526 U.S at 842
Tennessee has determined that presentation to the TCCA will satisfy theemeqti of
presentation to the state’s highest court. Tenn. S. Ct. R. 39. If a claim has never mdadres
to the highest available state court and is now barred frompsashntation by a state procedural
rule, that claim is procedurally defaulted and barred from federal habeas.re@ig@eman v.
Thompson 501 U.S. 722, 732 (1991). Procedural default may also occur when a petitioner
presented the claim to the highestrtdwt the state court was prevented from “reaching the merits
of the petitioner’s claim” because petitioner failed to comply with an appéicstbte procedural
rule, which is regularly enforced and is an “adequate and independent” state gichujeding
Maupin v. Smith 785 F.2d 135, 138 (6th Cit986));Seymour v.Walker, 224 F.3d 542, 54%0

(6th Cir. 2000) (citingVainwright v. Sykes433 U.S. 72, 80, 84-87 (1977)).

A claim that has been procedurally defaulted may be considered omeitgs’ only if the
petitionerestablishecause for his failure to comply with the state procedural rule and actual
prejudice from the alleged violation of federal fawy “demonstrates that his is ‘an extraordinary
case, where a constitutional violation has probably resulted in the conviction of orseeaghally
innocent.” Wallace v. Sextqrb70 F. App’x 443,452 (6th Cir. 2014juotingMurray v. Carrier,

477 U.S 478, 496 (1986) seealsoHouse vBell, 547 U.S518, 536 (2006). To shosufficient
“cause,” Petitioner must point to “some objective factor external to the deféradgirevented
him from raising the issue in his first appeMurray, 477 U.S at 488. Where petitioner fails to
show cause, the court need not consider whéidias established prejudiceee Engle. Isaag

456 U.S. 107, 134 n. 43 (1982eroy v Marshall 757 F.2d 94, 100 (6th Cir. 1985



[11. ANALYSIS
A. Procedural Default
In his consolidated pleading, Petitioner raises the following claimsafaphrased by the
Court):
(1) The State violated the terms of the plea agreement by opposing Petitioner’s parole.
(2) Petitioner received ineffective assistance of counsel because trial counsel:
a. Had a conflict of interest;
b. Failed to object, prédal, to theoverly broad language in the indictment;
c. Failed to challenge a variance between the indictment and proof offered at trial;
d. Failed to object to the admissibility of certain evidence;
e. Failed to object to a detective’s statement identifying Petitioner;
f. Stipulated to the identity of Petitioner; and
g. Failed to fully advise Petitioner as to the consequences of a mistrial.
(3) Petitioner’s plea was involuntary and unintelligent because:
a. The trial court committed errors by:
i. Failing to fully advise Petitioneegarding the plea;
ii. Participating in plea negotiations;
iii. Relying upon materially untrue facts during sentencing;
iv. Preventing the disclosure of the plea agreement in open court and on the
record;and
v. Not permitting Petitioneto withdraw his plea.

b. Trial counsel was ineffective for:



i. Erroneously advising Petitioner regarding his eligibility for community
corrections;

ii. Failing to fully inform Petitioner of the consequences of the plea
agreement;

iii. Failing to correct the trial cotls factual error and disclose the plea
agreement on the record,;

iv. Failing to present Petitioner as a favorable candidate for alternative
sentencing; and

v. Failing to request a sentencing hearing.

(4) The indictment against him was overbroad and vague.

(5) Petitioner is “actually innocent.”

(6) Petitioner received ineffective assistance of appellate counsel.

(7) Petitioner received ineffective assistance of ypostviction counset.

[Doc. 58].

Petitioner’s multiple collateral attacks have resulted in a lengttlycamplex procedural
history, in which he has appealed to the TCCA several tiFiedt, inappealing the denial of his
Motion to Withdraw Ple#o the TCCA Petitionerarguedhe trial court erred because his plea was
not knowing and voluntary [Doc. 38. He claimed his plea was involuntary due to three errors

by the trial court and three issues remdédrial counsel ineffectivelfl.]. In his appeal of the

® Although Petitimer later includes issues (5), (6), and (7) with his claims for relief in his
brief, he first suggests these claims as “cause” to excuse his procedwrtil d&dapareDoc. 58
p. 24with Doc. 58 p. 15. Moreover, the substantive argument Petitioner offers regarding these
claims lends itself more readily to cause and prejudice [Doc. 58 99]56As discussed below,
these claims are procedurally defaulted and do not warrant independent reliefveHayixgen
the leniency afforded to pro se petitioners, the Court findsPet#toner intended to raise these
issues as cause to excuse his procedural default and they will be discussadaksuc
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Hardeman County Criminal Court’s denial of postviction relief, Petitioner challenged only
tha the trial court erred by summarily dismissing jpéitionfor not presenting a valid claim for
habeas relief [Doc. 324]. In his appeal of Bradley County’s denial of Writ of Error Coram Nobis,
he challenged only the court’s holding that the writ was not an appropriate form ofoetieé
violationalleged [Doc39-23. Finally, while Petitioner filed a notice of appeal regarding Bradley
County’s denial of postonviction relief, Petitioner filed no appellate brief and his appeal was
accordingly dismissed [Doc. 39-28

Petitioner only presented claims to the TSC in his applications for permissampeal,
which doesot satisfy exhaustion requirement®etitioner has s properly raised only claims
2(a), 3(a)(i(iii), (3)(a)(v), and 3(b)(H(ii), above,to the TCCA. As state remedies are now
foreclosed to Petitionérall remaining claims are technically exhausted but procedurally defaulted
and can only be considered if Petitioner adequately pleads cause and prefindjleeyv. Isaac
456 U.S. 107, 125-26 n. 28 (1982).

As cause, Petitioner pleadq) the ineffective assistance pbstconviction counsel and
appellate counsel undbtartinez v. Ryan566 U.S1, 18 R012); (2) that he is actually innocent;
(3) his failure to file his pst-conviction appellate brief was caused by a prison mailing issue and
the TCCA'’s refusal of permission to Idite his brief; and (4) “at the time, it was not a firmly
established rule that a violation of the plea agreement must be brought in-corpagton

proceeding.”Each of Petitioner’s claims will be addressed in turn.

" See Olson v. Little$04 F. App’x 387, 402 (6th Cir. 2015) (quotiGgstille v. Peoples
489 U.S. 346, 351 (1989)) (holding that presentation of a claim “for the first and only time in a
procedural context in which its merits will not be considered unless there aed apdamportant
reasons therefor, [does not] constitute fair presentation.”).

8 SeeTenn. Code Ann. §430-102 (providing Tennessee’s oyear statute of limitations
and one petition rule).
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Petitioner is correct that in some circumstances the ineffective assistarmeneél may
constitute “cause” to excuse a petitioner’s procedural defaibk. Supreme Court has carved out
a narrow exception that allows a substantial claim of ineffective assistancstabpviction
counsel to constitute “cause” for underlying claims of ineffective assistdram®insel when the
state limits presentation of those claims to fmostviction proceedings or employs a procedural
framework that “makes it highly unlikely . . . that a defendant [had] a meaningful opjptio
raise a claim of ineffective assistance of trial counsel on direct app&adyvino v. Thalerb69
U.S. 413, 429 (2013) (citinglartinez 566 U.S. at 18). This exception applies in TennesSee.
Sutton v. Carpentei745 F.3d 787, 7996 (6th Cir. 2014)). For ineffective assistance of counsel
to constitute cause to excuse Petitioner's procedural default of his claism§athit must find
that: (1) the claims of ineffective assistance of trial counsel were “sulagta(t) there was no
counsel or counsel was ineffective during the state collateral review, @ptbeollateral review
proceeding was the “initial” review proceeding, and (4) the $aatesystem requires or strongly
encourages ineffective assistance claims to be raised in-neiiaw collateral proceedings.
Treving 569 U.S. at 423 (citinylartinez 566 U.S. at 134, 1617). TheSupreme Cau has
expressly held that thdartinezexception does not apply to the ineffective assistance of appellate
counselDavila v. Davis 137 S. Ct. 2058, 20623 (2017), and th8ixth Circuit has only applied
theexception to claims of ineffective assistanteounsel.See AbduRahman v. Carpente805
F.3d 710, 714, 16 (6th Cir. 2015).

Accordingly, theMartinez/Trevinoframework could only possibly excuse Petitioner’s
procedural default of his underlying claims of ineffective assistance of counsel.eveiow
Petitioner procedurally defaulted these claims whefailed to raise them on appedihis petition

for postconviction reliefbuthe did, in fact, pre&ent them in his postonviction petition. As such,
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the Martinez/Trevinoframework does not applySee West v. Carpentef90 F.3d 693, 6989

(6th Cir. 2015). To the extent that Petitioner attempts to claim the ineffectiveness of post
conviction appellate counsel, this cannot constitute cause Madénez. Martinez566 U.S. at
*16-17.

As to Petitioner’s claim that actual innocence excuses his procedural dedfiabla claim
requiresa habeas petitionéo establish that in light of new, reliable evidereceither eyewitness
accounts, physical evidence, or exculpatorgredic evidence-that it is more likely than not that
no reasonable juror would have found petitioner guilty beyond a reasonable thmutste 547
U.S. at 536 (citingschlup v. Delp513 U.S. 298, 327 (1995)). Petitioner has pointed to no “new”
evidenceof his actual innocengehat is, evidence not available at the time of triakée Schlup
513 U.S. at 324. In fact, Petitioner’s orflgvidencé of his innocence is his own continued
assertion that he is innocent. This will not excuse Petitionsstedural default.

Petitioner further contends that he did prepare an appellate brief for his appleal of t
Bradley County Criminal Court’s dismissal of his postiction petition and provide it to prison
authorities for mailingand prison authorities failed to post iPetitioner likewise claims that he
attempted to latéile an appellate brief, but was denied by the court due to his two prior extensions
of time to file. However, there is no evidenicethe recordto proveeither of theseclaims.
Moreover, theCourt notes that Petitioner must show an external factor which “prevented him from
raising the issue in his first appealMurray, 477 U.S. at 488 Petitioner'sdelayprevented the
filing of his appellate brief; the court was not required to counteract Petitioner'osmagtie
court’'srejectionof a latefiled brief, in Petitioner’s fourth appeal to the TCCA, did not prevent

him from raising the claims in the first pla@addid not constitute cause.
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Finally, Petitioner summarily argues that “at the time, it was not a firmly established rule
that a violation of the plea agreement must be brought in acposiction proceeding.”Even
given the leniency afforded pro se petitioners, the Court cannstraerthisas meaningfutause
to excusea procedural default. Petitioner did in fact challenge what he viewed as aoriatéti
theplea agreement in both of his pasinviction petitions. It isot cleathow arule requiring plea
agreement violation®tberaisedin postconviction proceedingsould have prevented Petitioner
from raising his claims in posonviction proceedings. As Petitioner must present affirmative
evidence as to caudéhe Court cannot excuse Petitiosatefaulton this basis Petitioner has not
pleaded sufficient cause amatcordingly,only his nonprocedurally defaulted claims will be
considered on their merits.

B. Merits

Petitioner challenges the validity of his guilty plea. Specificallyaversthat he did not
knowingly, understandingly, and voluntarily enter his plea due to three alleged errors of the trial
coutt and three instances of ineffective assistandeiotounsel Healsoclaimsthe trial court
erredby not allowing Petitioner to withdraw his guilty pleacorrect a manifest injustice

For a guilty plea to bevalid, it must beentered voluntarily andhtelligently. Boykin v.
Alabama 395 U.S. 238, 2444 (1969). To determine if a plea is voluntary, the Court must
consider “all of the relevant circumstances surroundingdtady v. United State897 U.S. 742,
749 (1970).To knowingly enter a ple&etitioner must have “sufficient awareness of the relevant
circumstances and likely consequences” of his plea and be informed about all the direct

consequences of his plell. at 748, 755. The direct consequences of the plea inchidealia,

% See Lundgren v. Mitchel40 F.3d 754, 7684 (6th Cir. 2006)etitioner must do more
than “rely on conclusory assertions of cause and prejudarg’ must “present affirmative
evidence or argument as to the precise cause and prejudice produced.”).
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the maximum possible sentence Petitianeght serve. Hart v. Marion Corr. Inst.927 F.2d 256,
259 (6th Cir. 1991).
i.  Trial Court Errors

Petitioner first claims the trial court failed to fully advise him of the maximum possible
penalty he faced if convicted @rfailed to ensure Petitioner understood the terms of the plea
agreement [Doc. 58 p. 38]. Hesaysthat as a result dhisfailure, he entered his plea with the
understanding he would be sentenced to four years of community corrections and wowddvenly s
time in the TDOC if he violated the terms of community correctitths [ Respondent contends,
however, that the TCCA’s holding was not an unreasonable application of clearlyses@bli
Supreme Court precedebecausehe trial court both informed Petitioner that he could have
received a greater sentenifeconvicted and questioned Petitioner during the plea colloquy
regarding his understanding of the plea agreement [Doc. 62 p. 25-27].

During the plea colloquy, Petitioner testified under oath that he had gone over the plea
agreementwith his attorney prior to signing [Doc. #p. 97]. The court asked “... according to
the judgments here, that yosentence will include yaugoing to theTennessee Department of
Correction to serve the balance of your term on your felony cases, is that,csirfécnd
Petitioner responded in the affirmativé.[at 98]. The trial court express$fatedit would not
send Petitioner to community correxts [Id.]. Although he did not audibly respansihen asked
if he understood, Petitioner did not indicate that he did not under8eadd.]. Petitioner likewise
indicated he had discussed the poterdfah “far greater sentenceind the possibility ohis
sentences running consecutively with his attorney, whaictoredinto his decision to accept the

pleaoffer[Id. at 101].
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Petitioner challenged this issue in his appeal of the trial court’s denial ofdtiisnno
withdraw his plea. The TCCA held that while the trial court did not expressly mention the
maximumpotential sentence, as required by Tennessee Rule of Criminal Procedure 11(b)(1)(B)
the questioning by the trial court substantially complied withruleby ensuring that Petitioner
had discussed the potential fotfar greater sententavith counsel.Newell | at *18. The court
determined that Petitioner was not entitled to relidf.at *18.

In order for a plea to be voluntary and knowing, a petitioner should be informed of the
maximum possible sentente could serve. See Hart 927 F.2d at 259.Here, Petitioner was
notified of the maximum possible sentence he could receive as part of his pkraagmhich
was“the balance of his felony charges” in custody of TDOC [Doe538 97]. While it did not
calculate the maximum possible sentence Petitioner faced if he proceeded thettizal court
ensured thaPetitioner had discussed with counsel that he could have received a “far greater
sentence” if the State had requestds sentences run consecutivelg. [at 101]. Petitioner
answered that he had and he is now bound by that anSeerRamos v. Rogefis/0 F.3d 560,

564 (6th Cir. 1999). The fact that Petitioner was made to understand the maximum possible
sentence byis own counsel rather than by the trial court will not render defective an otherwise
valid guilty plea. See Bradshaw v. Stump#5 U.S. 175, 183 (2005)dtingthe Supreme Court

has “never held that the judge must himself explain the elements of eage th the defendant

on the record. Rather, the constitutional prerequisites of a valid plea maysfiedathere the

record accurately reflects that the nature of the charge and the elementsioi¢heere explained

to the defendant by his own, competent counsdbgspite Petitioner’'slaim that he believed he
would be receiving a sentence of community corrections, there is no vagueness or ambiguity in

the record that would explahis supposed confusion as to his senteRegitioner’'s sekserving
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assertionslonot entitle him to relief.See Stout v. United Staté®8 F.2d 951, 953 (6th Cir. 1975)
(holding that subjective expectations by the defendant regarding the possible lengtkerafesent
if not realized, d not render involuntary an othwise valid plea.) The Court findthe TCQA’s
holding was neither contrary to nor an unreasonable application of federal law.
Petitionemextargueshis plea was rendered involuntary and unknowing because the trial
court impermissibly interfered in plea negotiations by telling the parties that agqaéesvaould
have to include a sentence to TDOC [Doc. 58 p4BB8 Respondent contends that the TCCA'’s
rejection of this argument was not unreasondlgleausehe court did not interfere with plea
negotiations, but rather indicated it would reject a plea agreement that it tkelneas warranted
[Doc. 62 p. 27-28].
After denying Petitioner’s motion fgudgment of acquittal, the court ordered a short recess

[Doc. 395 p. 95]. Upon return, but still out of the presence of the jury, the parties alerted the trial
court to a potential plea agreemedt]l The trial court informed the parties

Well, but for the record, you all said something about taking a plea

that's an open ended [sic], but the state wants to agree to run it

concurrent. Now I'm not going to have my hands tied on [sic] the

middle of a trial. If you all want to work the case ownd I'll just

be blunt. You know, he’s been to the pen; he just got back. Any

plea’s going to have to include going to TDOC.
[Id.]. Petitioner challenged this statement in his appeal of the trial court’s denietfitodrier's
motion to withdraw his plea. There, the TCCA found that under the Tennessee RuiesmdlC
Procedure that the trial court should not participate in plea negotiations andregjuiiret the state
to make a particular plea offeNewell | at *1819. However, it held that the trial court did not
participate or require the state to make a certain plea offer, but merely voiced tbalditnet

accept certain plea offers, pursuant to its authority under Tennessee Rule aalCArocedure

11(c)(4) or (5. Id. at *19.
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The Qurt does not find that the challenged statement by the trial court invalidated
Petitioner’s pleaWhile “a judge’s participation in plea negotiation is inherently coercivajted
States v. Barrett982 F.2d 193, 194 (6th Cir. 1992), here the trial ttdigk not participate in the
negotiations; rather it providgmeemptive notice that would not sign off on any plea agreement
that did not include time in TDOQhe fact that the trial court warned the parties about the terms
it would and would not acpgin any plea agreement did not impact Petitioner’s ability to accept
or reject the pleaand thus did not affect the voluntary nature of the. pRetitioner seems to imply
that he would have been able to obtain a more favorable plea offer absetdtémest by the
court. However, in immediate response to the court’s statement, the State dhtheaté had
already offered a sentence in TDOC [Doc:53p. 95]. In addition, the state’s pleHier prior to
trial also involved a sentence in TDO®ditioner has presenteshly his ownopinionthat the
court’s statement had any coercive effect on the negotiatongpinion that is not supported by
the evidentiary record The TCCA'’s holding was neither contrary to nor an unreasonable
application of &deral law and Petitioner is not entitled to relief.

Petitioneralsorelies on theourt’smid-trial statement to challendke validity ofhis plea
because he allegebat the trial court relied on materially false informatigpgecifically that
Petitioner had previously been in a penitentiary, which he had not [Doc. 581p].4Respondent
arguedPetitioner’s sentence was not imposed by the court’s discretion, but rather wesithef
a negotiated plea agreement, and the trial coumckerstanding had no bearing on what Petitioner
understood about the plea agreement [Doc. 62 p.R&jtionermade this same challengehis
appeal of the denial of his motion to withdraw plea. The TCCA ruledrié court’sstatement
did not impact the voluntariness of Petitioner’s plea because the trial corotis@uis assumption

had no bearing on whether or not Petitioner accepted the pleaN#&erll | at *20. The Court
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agrees. Not only did the state court’s misunderstarftivg o impact on the terms of the plea
agreement, Petitioner remained at liberty to accept or reject the pleaenféedless of any
misperception by the courPetitioner is not entitled to relief on this claim.

Finally, Petitioner claims the trial court erretiewn itrefused tallow him to withdraw his
plea to correct d&manifest injusticé [Doc. 58 p. 4446]. Respondenmnaintainsthat Petitioner
raises this claim only as a violation of state law and as such it is not cogrmrabbbeas relief
[Doc. 62 p. 29]. The Court agrees with Respondent.

In his appeal from the denial of his motion to withdraw his ,dReditioner presentetthis
claim as a violation of state law. Hees the samia his federal petition. As a claim for relief
based on an error of state law, this claim is not cognizable on habeaskEstife v. McGuire
502 U.S. 62, 67 (1991). To the extent Petitioner now attemputisai@cterizehis as a federal
claim, it was not fairly presented to the state courts and is now procedurallitetkfdoreover,
there is no absolute right to withdraw a guilty plékmited States v. Dixo79 F.3d 431, 436 (6th
Cir. 2007).

ii.  Ineffective Assistance of Counsel

Petitioner also challenges his pleara®luntary becauseereceivedneffectiveassistance
when hiscounsel: (1) erroneously advised Petitioner regarding his eligibility for community
corrections; (2) failed to fully inform Petitioner of the direct consequencée @i¢a; and (3) had
a conflict of interest?

The ineffective assistance of trial counsel in facilitating a guilty plea carrénel plea

involuntary. See Hill v. Lockhart474 U.S. 52, 56 (1985)l o successfully prove that counsel was

1010 the instant petition, Petitioner challenges counsel’s alleged conflict oéshtas a
freestanding claim of ineffective assistance of counsgwever, he challenged this conflict of
interest in the state court as rendering his plea unknowing and involuntary.
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constitutionally ineffective, a defendant must establish: tiht counsel's performance was
deficient such that he was no longer “functioning as the ‘counsel’ guaranteed under the Sixth
Amendment,” and (2) that counsel’s “performance prejudiced the defense . . . so as tatlleprive
defendant of a fair trial” and dermine the reliability of trial resultsStrickland v. Washington

466 U.S. 668, 687 (1984). To prove deficiency, the defendant must show “that counsel’s
representation fell below an objective standard of reasonablenesat'688. To prove prejudic

the defendant must show that “there is a reasonable probability that, but for cunsel
unprofessional errors, the result of the proceeding would have been diffdcerat’694.

The Supreme Court has clarified that when a federal court reviews a state court’s
application ofStrickland which sets its own high bar for claims, “establishing that a state court’s
application was unreasonable unde&22%4(d) is all the more difficult."Harrington v. Richter,

562 U.S 86, 105 (2011) (quotin@adilla v. Kentucky 559 U.S 356, 371 (2010)) “In those
circumstances, the question before the habeas court is ‘whether there is anglieagrgument
that counsel satisfieSitricklands deferential standard.”ld.; see Jackso v. Houk 687 F.3d 723,
74041 (6th Cir. 2012) (stating tH&Supreme Court has recently again underlined the difficulty
of prevailing on &tricklandclaim in the context of habeas and AEDRA”

Petitioner first claims his plea was not voluntary and ligieht because trial counsel
misinformed him regarding his eligibility for community corrections [Doc. 58 i @6 Petitioner
claims that because of defective advice from counsel, he understood hegikéesfeli and would
be sentenakto community corrections, vemhe was not in fact eligibldd.]. Respondent notes
that during the plea colloquy, the trial court expressly declined to refer Petitioner nouodsn
corrections and both trial counsel and the prosecutor denied that community correaiasew

discussed as part of the plea agreement [Doc. 62 p. 29-31].
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Petitioner challenged trial counsel’s performance in his motion to withdrawdasapd
after an evidentiary hearing the trial court “discredited Defendant’sni@syi and accredited ttia
counsel’s testimony that community corrections was never a part of the pleaagrédNewell
I, at *24. The TCCA determined that the evidence did not preponderate against the trigl court’
finding when both trial counsel and the prosecutor denied that community corrections was ever
part of the plea negotiations and there was nothing in the record indicating othédwise.

While the TCCA identifiedstricklandas the governing standard for ineffective assistance
of counselclaims here its decision restewt on its application of federal law, bom a factual
finding that there was no evidence in the record indicating that community correctiseyer a
suggested sentence for Petitioner. The Court cannot find that this iweasanable factual
finding. Outside of Petitioner’'s own continued assertions that he believed he was beingesenten
to community corrections, there is no evidence that a community corrections sent@sc
proposed. Indeed, the one instance where “comitsnaorrections” appears in the record is when
trial counsel indicated to the trial court that Petitioner would like to request ancenie
community corrections, to which the court unequivocally said no [Deb.[8B7]. Petitioner has
not demonstrated that counsel was deficient for his alleged misunderstanding and idetteant
relief.

Petitioner also claims that his trial counsel failed to inform him of the direct comszgue
of the plea agreement; specifically, he claims that counseladidxplain the concept of parole
eligibility to him [Doc. 58 p. 5662]. Petitioner again reiterates that he believed he was being
sentenced to community corrections and would only serve a portion of his sentence if bd violat
community correctionddl.]. Respondent answers that the TCCA'’s holding that counsel was not

ineffective was supported by the record, which shows that Petitioner was dpadtemed that
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he was pleading guilty in exchange for a fgear sentence in TDOC with a release eligipidif
thirty percent [Doc. 62 p. 31-32].

Addressing Petitioner's motion to withdraw plea, the trial court again disatedite
Petitioner’s testimonyNewelll, at *25. It found that Petitioner was informed multiple times that
he was accepting a prison sentence, openly acknowledged the State’s offexaaitey the full
terms, and admitted that he was entering a plea to avendjthiersentenceld. The TCCAheld
that the trial court’s finding was supported by the recadd.

The Courtagrees. The trial court credited trial counsel’'s testimomynd discredited
Petitioner’s finding counsehad discussed parole eligibility with Petitionéd. Such credibility
decisions are not for federal courts sitting in habeas to rewSigd United States v. Persa866
F.3d 371, 381 (6th Cir. 2017). Moreover, even if Petitioner could demonstrate that counsel had
not discussed eligibility for parole with him, this would not render his guilty plea invélidile
direct consequences of the plea must be discussed with Petitioner, eligibitigrdéte is not one
of these consequenceS§ee McAdoo v. EJ8B65 F.3d 487, 495 (6th Cir. 2004). The Supreme
Court has “never held that the United States Constitution requires the Statesio fudefendant
with information about parole eligibility in order for the defendant’s plea of guilty to be voluntary.”
See Hil| 474 U.S.at 56 (1985).Accordingly, the TCCA'’s holding is not contrary to clearly
established Supreme Court precedentReiitioner is not entitled to relief on this claim.

Lastly, Petitioner claims that counsel had an impermissible conflict of intereshauld s
have withdrawn from representation [Doc. 58 p-22%. Respondent contends TCCAislding
that trial counsel did not have an actual conflict of interest was neither cordramyr tan

unreasonable application of clearly established Supreme Court precedent [Doc. 62 p. 21-23].
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At trial, Petitioner was represented by Larry Wright, an assistant pubéndif Richard
Hughes, the district public defender, was the diegther of Kelly Sullivan, the victinm one of
Petitioner's domestic violence chargésNewell | at *26. On his motion to withdraw his plea,
Petitionerarguedcounsel should have withdrawn from representation based on this relationship.

The trial court foundPetitioner’s testimony to beot credible and credited trial counsel’s
testimony that he investigated the matter and did not believe there was an aclichbéamterest
Id. The TCCAnoted that undestrickland counsel may be ineffective when representation is
impacted by a conflict of interesld. (citing Strickland 466 U.S. at 692). It found, however, that
Petitioner had not proven that counsel himbalf either ger seconflict of interest or an actual
conflict of interest. Id. at *27. The TCCA held that regardless of whether it would have been
prudent to withdraw, Petitioner had only demonstrated a potential conflict of intedesta thus
not entitled to relief. Id. at *26-27.

In order todemonstrate ineffective assistance of counsel based on a conflict of interest
relativeto his guilty plea, Petitioner must establish (1) an actual conflict of interes? jatié{ the
conflict adversely a#icted the voluntary nature of the guilty plea enterBdomas v. Foltz818
F.2d 476, 480 (6th Cir. 1987). To determine if an actual conflict exists, the Court must find that
Petitioner has “point[ed] to specific instances in the record to suggest wal ecnflict or
impairment of [his] interests.1d. at 481 (internal punctuation and citations removed). “There is
no violation where the conflict is irrelevant or mgrhypothetical; there must be an actual
significant conflict.” Id. (citing United Sates v.Mers 701 F.2d 1321, 1328 (11th Cir. 1983))

(internal quotations removed).

1 Ms. Sullivan was also a etefendant in another charge and a witness to one of the felony
theft charges.
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The Court cannot find that the TCCA'’s holding was an unreasonable application of federal
law or that its factual finding was rebutted by clear and convincing evidence. Pe{piomied
to no evidence in the record that counsel was impaired by an actual conflict of interest.
Accordingly, he has not demonstratbdt counsel was ineffective and is not entitled to relief.

IV.CONCLUSION

For the reasons set forétbove, Petitioner’s petition for a writ of habeas corpus [Dic

will be DENIED, and this action will b®I SMISSED.
V. CERTIFICATE OF APPEALABILITY

The Court must now consider whether to issue a certificate of appealabil®ANC
should Petitioner fé a notice of appealUnder 28 U.S.C. § 2253(a) and (c), a petitioner may
appeal a final order in a habeas proceeding only if he is issued a COA, and aay@Alynbe
issued where a Petitioner has made a substantial showing of the denial of atmoratiight. 28
U.S.C. 8§ 2253(c)(2). When a district court denies a habeas petition on a procedsnalthasi
reaching the underlying claim, a COA should only issue if “jurists of reason would firzhitadde
whether the petition states a valid claim of the denial of a constitutigiland that jurists of
reason would find it debatable whether the district court was correct in itglpratruling.” Slack
v. McDanie] 529 U.S. 473, 484 (2000)Where the court dismiss@ claim on the merits, but
reasonable jurists could concludestissues raised are adequate to deserve further review, the
petitioner has made a substantial showing of the denial of a constitutionalSegiMillerEl v.
Cockrell 537 U.S. 322, 327, 336 (2003)ack 529 U.S. at 484.

Reasonable jurists would not disagree that neither the trial courtrinbrcounsel
committed errors whichendered Petitioner’'s plea involuntary or unknowing. Accordingly, a

COA SHALL NOT ISSUE.
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AN APPROPRIATE JUDGMENT ORDER WILL ENTER.

SO ORDERED this 30th day of March 2020.

Harry S. Mattice, Jr.

HARRY S. MATTICE, JR.
UNITED STATES DISTRICT JUDGE

24



