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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

DALTON LISTER, )
) Case No. 1:16-cv-495
Petitioner, )
) Judge Travis R. McDonough
V. )
) Magistrate Judge Christopher H. Steger
TAMMY FORD, )
)
Respondent )

MEMORANDUM OPINION

Petitioner Dalton Lister, proceedipgo se has filed a petition for writ of habeas corpus
under 28 U.S.C. 82254, challenging the constitutionality of his detainment pursuant to his
Bradley County convictions for first-degree feyomurder, two counts of attempted aggravated
robbery, and conspiracy to commit aggravatdabeoy (Doc. 1). After reviewing the parties’
filings and the relevant state couecord, the Court has determirtbdt Petitioner is not entitled
to relief under 82254, and no evidiany hearing is warrantedseeRules Governing § 2254
Cases, R. 8(agchriro v. Landrigan550 U.S. 465, 474 (2007). For the reasons set forth below,
the 82254 petition will bB®ENIED, and this matter will bBISMISSED.

. BACKGROUND

On February 16, 2005, a Bradley County Grang ihdicted Petitionefor first-degree
felony murder of JuliusK.C.” Shapley, two counts of attgpted aggravated robbery of Beto
Villalobos and Mr. Shapley, respectively, and qorecy to commit aggravated robbery of the
same, all arising from a set of events @oog on December 22, 2004. (Doc. 15-1, at 5-7.)

Petitioner was tried along with co-defendahtsy Kincaid and Heather Massengill, while co-
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defendant Richard Jerger’s trial was sevédrechuse he testified for the prosecutiGtate v.
Lister (“Lister I"), No. E2007-00524-CCA-MR3-CD, 2009 Tenn. Crim. App. LEXIS 494, at *2—
*3 (Tenn. Crim. App. June 29, 2009).

The evidence adduced at trial demonstréteatiprior to these events, Petitioner worked
for a roofing company owned by &t Parker and Mr. Jergeld. at *3. At trial, Mr. Parker
testified that shortly before Christmas, Petigr asked him to “goith him to do a robbery”
because some people he knew from Texas weningato Cleveland and would have money and
drugs. Id. Mr. Parker refused and terminateetitioner's employment the same dag. at *3—

*4,

Michelle Bunting Teffeteller, who was a ptibste at the time, testified that the day
before the shooting, on December 21, 2004, shenithdMs. Massengill aMs. Massengill’'s
mother’s houseld. at *30. Ms. Massengill receivedohione call that she believed was from
Mr. Villalobos or Mr. Shaphg and became very anxioukl. Ms. Massengill then called
Petitioner, whom she was datiagd with whom she lived, and laéso became very anxiouk.
at *30—*31. Afterwards, Ms. Teffeteller went to Patiber and Ms. Massengill's home and they
all “talked about K.C., Beto, and aui@ that began the year befordd. at *31. Ms. Teffeteller
testified that the group alsdkad about retaliatio and a possible robbery, and Petitioner and
Ms. Massengill began making callsattempt to organize the robbenyd.

Mr. Jerger, a co-defendatestified that this same gathe day before the shooting,
Petitioner and Ms. Massengill pick&dn up from his home and toldm about the plan to rob

the victims for eithemarijuana or moneyld. at *37. The couple asked him to go to the Classic

1 Co-defendant Jerger’s testimy differed on this point, in &t he also implicated Ms.
Teffeteller as making calls to redrothers to joinn the robbery.Lister |, at *38.
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Suites Hotel to look for vehicles with Xa&s license plates and report to thdoh. Mr. Jerger did
so and then called alerting théhat he had found two vehicles with Texas license pldtest
*37—*38. Afterwards, the three of them wentRetitioner's home and began planning for Mr.
Jerger and another undetermined person to {trit&hapley and Mr. \lialobo’s hotel room
with guns. Id. at *38. According to Mr. Jerger, wherethcould not find access to guns or
another person to aid in the rolbppethey gave up on the ide&d.

However, Mr. Jerger testified that the following day, he and Petitioner “ran errands” and
then went to Jerry Kincaid's house, whereytltontinued to talk about the robbelg. Jerry
Kincaid, who had been contacted the previoysataa potential second, reiterated to the men
that he believed this was a bad plash. However, Tony Kincaid, Jerry’sousin who was
present during these discussions, dedihe would join in the plarid. Mr. Jerger claimed that
he asked Jerry for guns and while Jerry tutd no, he did suppls .380 pistol to Tony,
although Mr. Jerger conceded thatdi@ not see Jerry hand Tony the gud. at *39. Mr.
Jerger, Petitioner, and Tony Kincaid then &ftl went to a trailer, where Tony obtained a
second gun, which Mr. Jerger identifiedaagevolver in &amouflage cased. Next, they went
to Petitioner’s home, where they met uphvwMs. Massengill and Ms. Teffetellerd.

Ms. Teffeteller testified that, earlier thady, Ms. Massengill hacbme to her home and
asked if she wanted a client and she had accefdedt *31. Ms. Teffeteller and Ms.
Massengill then returned to iR®ner and Ms. MassengillBome to get ready for her
appointment.ld. All four co-defendants—PetitioneMr. Jerger, Tony Kincaid, and Ms.

Massengill—were present at the hout. After Ms. Teffeteller got ready, she and Ms.

2 The Court uses first names for clarity.

3 Jerry Kincaid testified that the guns usedhi@ commission of this crime did not belong to him
or to Tony and that he did not, in fact, see Tony with a dguster I, at *46.
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Massengill left to meet Mr. Shaplewho was to be Ms. Teffetells client, but they stopped at
Wal-Mart to buy bilets first. 1d. at *32.

Confirming this testimony, officers obtaingileo surveillance of a Wal-Mart sporting
goods department from the night of December 22, 20d4at *4. Janice Rezeppa, the Wal-
Mart employee working in the sporting goods dépant that evening, testified that a “younger
girl,” whom she identified in court as being Ms. Massengdine to purchase .380 ammunition.
Id. After Ms. Rezeppa explained the differesdn types of ammunition, Ms. Massengill
purchased “jacketed hollow point” bullets, whichre/@ type typically used for home protection.
Id. Ms. Teffeteller testified that when she and Mkassengill returned tthe parking lot, she
asked Ms. Massengill about hefetg during the appointmenhd Ms. Massengill told her to
“listen to Petitioner.”ld. at *32. Ms. Teffeteller then left witMr. Shapley and went to his hotel
room. Id. According to Mr. Jerger, Ms. Massengilethreturned to her residence with the
bullets and set them on the tabld. at *39. Petitioner then todkem to Tony Kincaid, who
loaded the gunsld.

Mr. Jerger said that he, @ner, and Tony then lethe house with the two gungd.
He averred that Petitioner bit off the endagbotato and put it on the end of one gun barrel,
intending it to work as a silenceld. at *39—*40. The men drove to the Classic Suites Hotel and
parked behind a dumpsted. at *40. Mr. Jerger tesied that he stayethside the parked car
because he was “out of it,” but Paditer and Tony went towards the hotkl. He claimed that,
while waiting in the car, he heard a commotioside the hotel but did ndear any gunshots.
Id.

Mr. Villalobos, the surviving victim in this c&, testified that he and Mr. Shapley, one of

his best friends, had come@eveland around Christmastime bé&bh enjoyment and to collect



some money owed to thend. at *12—*13. The men were stayingthe Classic Suites Hotel
with two friends. Id. at *12. Mr. Villalobos admittethat he was a drug dedl@nd that the
money he was planning to collegas related to his drug tradil. at *13. He likewise admitted
that Petitioner owed him mongyhowever, he claimed that hedhimken no steps to recover any
money while in Clevelandld.

Mr. Villalobos said he had ept for most of the day #te hotel and when he awoke
around 9:00 or 9:30 p.m., he found that Mr. S&apvas with a woman in the living roonhd. at
*14. Mr. Villalobos left to get meal from a nearby fast-foodstaurant and returned to the
hotel to eat it.Id. Although he originally intened to eat in the bedroom to give the pair privacy,
he instead joined them in the living roaawatch television and “smoke a jointld. at *14—

*15.

Mr. Villallobos testified thahe heard someone at the bador of the hotel and that
when he opened it, he saw Petitioner, who asked if “Michelle” was tlekrat *15. Mr.
Villalobos told Petitioner she was and then relocked the ddorMs. Teffeteller then began
gathering her things, but “fr@” when the door was opefgir. Villalobos testified that
Petitioner’s body language indicatedwmas ready to fight, so Mr. Villalobos todbks jewelry off

to fight Petitioner and called to Mr. Shapldg. According to Mr. Villalobos, Petitioner walked

4 At the time of trial, Mr. \lalobos was in jail for possessi@f marijuana, possession of
cocaine, and possession of a firealnoster |, at *14.

°> At one point, Mr. Villalobos said that Rener owed him and Mr. Shapley each $1,500, but
later he said thaetitioner owed $6,000d. at *13, *20.

® Ms. Teffeteller testified that she did leave them and that, when she did, Ms. Massengill was
not waiting for her as planned. She said et heard sounds of wtksg, Petitioner say, “I

don’t want to shoot you,” followed by noise, aheén silence. When she saw Petitioner and
Tony Kincaid run out of the room, she ran witiem back to the cdrecause she did not know
where else to gold. at *32—*33.



in the room with his gun drawand said, “Give it up, give it You all mother------ s think |
robbed you before. I'm gonna tlgarob you now. Where’s the s-at? Where’s the money at?
Give it up.” Id. at *15—*16. At that point, co-defendaliiincaid came in the room holding a gun
with a potato stuck on the enttl. at *16. The men all yelled atach other and Kincaid said,
“Don’t make me kill you . .. .”Id. Mr. Villalobos opened thednt door of the hotel, hoping the
hotel owner would see what was going @tduse he was “scared for his liféd. However,
Petitioner shut the door and tdWtr. Villalobos that he wouldill him if he opened the door
again. Id.

Mr. Villalobos testified that Petitioner then told Tony not to shoot “K.C.” but to shoot
“the Mexican.” Id. Mr. Villalobos and Mr. Shaplelpoked at each other and then Mr.
Villalobos “rushed” Petitioner and Mr. ShapleydaTony Kincaid simultaneously began to fight.
Id. While Mr. Villalobos and Petitioner wefaghting, Mr. Villalobos heard a gunshot and
Petitioner said, “We just came to scgoel. . . . | wasn’t gonna hurt nobodyld. at *17. Mr.
Villalobos chased Petitioner otite back door, opened tfrent door, and then saw Tony
Kincaid sliding out from under Mr. Shapleyd. Tony ran out the back door and Mr. Shapley
fell from the bed and lifted up his shio show that he had been shtt. When the hotel office
called due to the noise, Mr. \allobos asked them to sendanbulance, and they connected
him to 9-1-1.1d. at *17—*18. Mr. Shapley latatied from his injuries.d. at *5.

Three hotel guests testifiedbout the events. Gary Webb, one of the hotel guests,
testified that a “couple” of men, whom he idéetl at trial as Peiibner and co-defendant
Kincaid, banged on the front and back doorkisfhotel room “severatimes and asked for

“Michelle.” Id. at *11. He identified the “heavier-set maas the “talker” and described him as



agitated, while the other manham he described as lightekisned, was more apologetitd. at
*11-*12. He did not repotttearing any gunshotdd. at *12.

Two other hotel guests, David Rigsby angd Wife Rhonda Rigsby, testified. The Rigshys
arrived at the Classic Suites Hotel the evenintpefshooting and renteélde room next door to
the one rented by Mr. Shapley and Mr. Villalobdd. at *46. Mr. Rigsby reported seeing a
Hispanic man leave that hotelam and a larger African Amedn man stand in the doorway.

Id. at *47. The African American mmesaid, “Come back in the roowe’ll settle it like men.”

Id. He saw the Hispanic man return to the rodch. He also said he satwo other men a few

doors down, but they had disappeared by the tintarned back aroundtaf retrieving things

from his car.ld. Mr. Rigsby testified thata few minutes later, approximately 10:00 p.m., he

and his wife heard a “fracasi the room next door ambticed the walls shakindd. His wife

went to the front office tanquire about another roontd. Mrs. Rigsby confirmed hearing the
commotion and said that she saw a woman being shooed away from the front door of the hotel
room. Id. at *48. Mrs. Rigsby said the woman appraather in the parking lot and asked if

she knew where a gas station wés.

Mr. Jerger claimed that Patiher and Tony Kincaid, alongith Ms. Teffeteller, came
back to the car and got in and that Petitigiated, “Tony shot K.C.,” but clarified that Mr.
Shapley was still talking when they left, sovaas not sure whether Mr. Shapley had diketl.at
*40—*41. The group then drove back towards Tony&ther's trailer wheréetitioner gave the
guns to Tony, who was supposed to tdlem back to Jerry Kincaidd. at *41. On the way,

Petitioner’s car broke dowrand the group walked homéd. Mr. Jerger testified that he

" Bradley County Sheriff's Ligienant John Collins confirmed that, on December 23, 2004, he
found an abandoned vehicle, which had no redistranformation, but di have a tag inside
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disposed of Tony’s wallet, a bagtivthe box of bullets in it, antthe name tag from the coveralls
Tony had worn.Id.

Officer Kevin Felton testified that he cotled and preserved evidence from the crime
scene.ld. at *20. He collected one .380 and oAé caliber handgun, found in the engine
compartment of a car after Tony Kincaid told offis where to look, along with a pair of blue
coveralls Tony was weany during the shootingld. at *20—*21. Officer Felton and other
officers also recovered adady red shirt and a box of .380 ammunition after Mr. Jerger took
them to the location where had disposed of the bulletd. at *21, 24. Officer Felton also
took Tony Kincaid’s statement and testified netjag the contents of that statemeht. at *23.
Officer Felton testified that Tony indicated had obtained a black revolver from his cousin
Mitchell’s house, went to the hotel room“tget the prostitute,” and did not recognize the
African American man Wwo answered the doofd. According to Tony, the man who opened the
door punched him, they fought, atiete man began to choke hirfd. at *24. They struggled
over the gun and Tony shot the nimtause he could not breathd. Tony said he did not
know about a plan to harm anyonie.

Officer Felton also testified as to Mr. Jerger’'s multiple statemedicer Felton
indicated that Mr. Jergegyave three statementkd. at *25. In the first statement, he did not
admit to anything.ld. In the second, he did not mentioplan to commit an armed robberid.
at *25—*26. During Mr. Jerger’s thdrstatement, following a laterrast, Officer Felton said that
“Jerger was concerned about p@ssible parole violation, andhft] [Officer Felton] told him

that the officers would tell kiparole officer that he hdmben cooperative with themId. at *26.

“bearing the name Dalton Lister,” which rmmembered from the list of names of possible
suspects in the premis night’s shootingLister |, at *43—*44.
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Officer Felton testified that it wveanot until this third statement that Mr. Jerger admitted that there
had been a plan to rob the victimsl.

On August 12, 2005, a Bradley County jury cated Petitioner ofirst-degree felony
murder, both counts of attemgtaggravated robbery, and cpimacy to commit aggravated
robbery. (Doc. 15-10, at 1147-48; Doc. 15-11236, 146, 150, 154.) Petitioner was sentenced
to, effectively, life in prisoron April 12, 2006. (Doc. 15-1, at 56-5%)etitioner filed his first
motion for a new trial on May 17, 2006, and $é&zond motion for a new trial on October 11,
2006. (d.at 67-68, 70-73.) After a hearing, the ¢alanied Petitioner’s motionsld( at 75—

78.) Petitioner then filed a direct apgeal the Tennessee Court of Criminal Appeals

(“TCCA"), where he raised foussues, asserting that: (1) tinl court erred by limiting the
cross-examination of co-defendant Jerger reggrtis criminal record, {2he trial court erred

by failing to suppress a recorded statement tfi®&er where the “original recording” of that
statement, along with other recetbwitness statements, was degtd, (3) the trial court erred

by not ordering the production of a statetmiade by the detecéwvho destroyed the

recordings, and (4) the evidenceswasufficient to convict Pdtoner of any of the offenses
charged. (Doc. 15-13.) The TCCA determined that, because both of Petitioner’'s motions for
new trial were untimely,all of his issues were waived extéqr his challenge to the sufficiency
of the evidencelLister |, at *49. The TCCA then determin#tht the evidence was sufficient to

support Petitioner’s convictiondd. at *52-55. Petitioner filed an application for permission to

8 Petitioner did not file a timely notice of adebut rather filed a motion for the court to
authorize a late-filed appeal, whicletbourt granted. (Doc. 15-1, at 64.)

° The judgment against Petitioner was entéxpdl 12, 2006, and Petitioms first motion for
new trial was filed on May 17, 2006, and wagréiore not timely under Tennessee Rule of
Criminal Procedure 33(b), which requires that motifamsew trial be filed within thirty days.
Lister I, at *49.



appeal this decision to the Tennessee Supi@ourt (“TSC”) (Doc15-16), which the TSC
denied (Doc. 15-17).

Petitioner then filed a stat@urt petition for post-conviain relief, (1) clallenging the
sufficiency of the evidence, (2) alleging thia¢ trial court erred by delivering infirm jury
instructions and limiting crossxamination of Richard Jerger, (3) challenging the state’s
destruction of the recordiraf Petitioner’s statementsaséments made during closing
arguments, and late notice of intent to seek enhancpdnishment, and (4) raising many
grounds of ineffective assistangkcounsel. (Doc. 15-18.) ®hpost-conviction court granted
this petition in part, to the extethat it allowed Petitioner a “delayed direct appeal,” on account
of trial counsel’s failure tdile a timely motion for a ne trial. (Docs. 15-19, 15-269 The
court ordered Petitioner to file a motion for awteial within thirty days. (Doc. 15-20.)

Petitioner complied by fitig a renewed motion for a new trial on September 2, 2011
(Doc. 15-21), which the trial eot denied after a hearingl(at 5; Doc. 15-22, at 10-11).
Petitioner then filed a new direappeal raising four issues to the TCCA: (1) that the trial court
erred by failing to suppress Petitioner’s recorgiadement when the original tape of that
statement was destroyed, (2) that the trial cenrdd in allowing the téisnony of Richard Jerger
when he was only added to the witness list imiaedly before trial andrred in limiting cross-
examination of this witness, (8)at the trial court erred in faig to provide defense counsel a
statement made by Detective Kevin Felton regeydne destruction of hwitness statements,

and (4) that the evidence wasufficient to convict Petitioer because the verdicts were

10 The trial court cited t&tate v. Wallagel21 S.W.3d 652, 659 (Tenn. 2003) to find that
Petitioner was entitled to relief for counsdbslure to properly appeal and Tennessee Code
Annotated 8§ 40-30-113 to find thatlalayed appeal was the appropriaief for this violation.
(Doc. 15-19.)

10



inconsistent amongst co-defendan{Doc. 15-23.) The TCCAfamed Petitioner’s conviction.
State v. Liste(“Lister 11”), No. E2012-00213-CCA-R3-CD, 2013 Tenn. Crim. App., LEXIS
595, at *1 (Tenn. Crim. App. July 12, 2013). Petitioagain applied for permission to appeal to
the TSC (Doc. 15-26), and permission was denied (Doc. 15-27).

Next, Petitioner filed a new post-convimi petition, asserting four claims of
prosecutorial miscondudtyenty-four claims ofneffective assistance ebunsel, a claim that
there was a fatal variance between the indictraadtthe verdict against him, and a claim that
the cumulative effect of all errors rendered tnial constitutionally infim. (Doc. 15-28, at 3—
61.) Following the appointment obunsel, counsel fitk“Petitioner Dalton Lster’s Listing of
Issues to be Pursued Pursuantis Post-Conviction Petition,” iwhich he indicated an intent to
omit some of Petitioner’s raised issues aneddbat he would specifically pursue (1) the
prosecution’s knowing presentati of false testimony, (2) presutorial misconduct for the
willful destruction of evidence, and (3) the cuntiva effect of the errors in Petitioner’s trial.
(Id. at 107-10.) After an evidentiary hearing, postviction relief was denied. (Doc. 15-29, at
2-29.) Petitioner appealed the denial ofgust-conviction petition, holding out that the post-
conviction trial court erred in findg that the cumulative effect tfie State’s errors did not deny
Petitioner a constitutionally fair trial. (Dot5-32.) The TCCA affirmed the dismissal of his
petition. Lister v. Stat€"“Lister I11"), No. E2015-01325-CCA-R3-PC, 2016 Tenn. Crim. App.
LEXIS 315, at *1 (Tenn. Crim. App. Apr. 26, 201@ etitioner filed a final application for
permission to appeal to the TSC (Doc.38); which was denied (Doc. 15-36).

Finally, Petitioner filed the instant petitionrfa writ of habeas corpus (Doc. 1). He
originally filed his petition inthe Western District of Tennesséeit it was transferred to this

district pursuant to 28 U.S.C. §22d})(Doc. 5). After Respondefited her response (Doc. 16),
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Petitioner filed a reply along with a “Motion faeave of Court to Present Unexhausted Claims
Pursuant to Martinez v. Ryan” (Doc. 17). PetiBos motion specificallyequested permission
to raise claims to this Court, some relateth&ddfective assistance of eosel and some not, that
he raised during state post-conviction proceedings but which were not included in his original
post-conviction petition. 14.)** The Court granted Petitionerisotion. (Doc. 19.) Afterwards,
the Respondent filed a motionfte a supplemental brief adessing Petitioner’'s new claims
(Doc. 21), which the court likeise granted (Doc. 23).
. STANDARD OF REVIEW
Under the Antiterrorism andftective Death Penalty Act df996 (“AEDPA”), codified
in 28 U.S.C. 82254 district court may not grant habeaspuss relief for a claim that a state
court adjudicated on the meriisless the state courgsljudication of the claim:
(1) resulted in a decision that wegntrary to, or involved an
unreasonable application of, clgaéstablished Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision thatas based on an unreasonable

determination of the facts in light of the evidence presented in

the state court proceeding.
28 U.S.C. §2254(d)(1) and (2). This standa intentionallydifficult to meet. Woods v.
Donald 575 U.S. 312, 316 (2015) (quotation marks tedit A district court may only grant
habeas relief under the “contrary to” clause whee state court decisla question of law or
materially indisthguishable set of &s conversely to the Supreme Colilliams v. Tayloy

529 U.S. 362, 405—-06 (2000J.0 grant habeas relief undeetfunreasonable application”

clause, the Court must find ththe state court’s decision was ‘@fjectively unreasonable,” and

11 petitioner does not list his claims but ratimeorporates by reference all issues “as outlined
and argued in Petitioner’s onmal post-conviction petitiorin any amended post-conviction
petition, and during his post-contimn hearing.” (Doc. 17, at 18.)
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not simply erroneous or incorreetpplication of the correctdal principle to the factsld. at
409-11. AEDPA likewise requires heightemedpect for state ¢aual findings. Herbert v.

Billy, 160 F.3d 1131, 1134 (6th Cir. 1998). When tloem supports the state court’s findings
of fact, those findings are etiéid to a presumption of correc8sewhich may be rebutted only by
clear and convincing evidenc@38 U.S.C. § 2254(e)(1).

In addition to the stringent standard for swiag on the merits of a claim, the grant of
habeas relief is further reained by exhaustion geirements and the doctrine of procedural
default. 28 U.S.C. § 2254(b)(Xp;Sullivan v. Boerckel526 U.S. 838, 842 (1999). In order for
a claim to be considered on habeas reviewpd#tigioner must first exhest state remedies for
that claim. 28 U.S.C. 82254(b)(1). Exhaustiequires a petitioner to “fairly present,” each
federal claim to all levels of the state apatlsystem, meaning he presented the “same claim
under the same theory” uptite state’s highest couyagner v. Smithb81 F.3d 410, 414, 418
(6th Cir. 2009), to ensure thstiates have a “full and fair opponity to rule on the petitioner’s
claims,”Manning v. Alexande®©12 F.2d 878, 881 (6th Cir. 1998e O’'Sullivan526 U.S. at
842. Tennessee has determined that presentattbe TCCA will satisfy the requirement of
presentation to the state’s highesturt. Tenn. S. Ct. R. 39.

If a claim has never been presahto the highest availabé¢ate court and is now barred
from such presentation by a state procedural tlhie,claim is procedurg defaulted and barred
from federal habeas reviewColeman v. ThompspB01 U.S. 722, 732 (1991). Procedural
default may also occur when a petitioner pregktite claim to the highest court but the state
court was prevented from “reaching the meritthef petitioner’s claim” because petitioner failed
to comply with an applicable state procedutdé, which is regularly enforced and is an

“adequate and independent” state groulad.(citing Maupin v. Smith785 F.2d 135, 138 (6th
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Cir. 1986));Seymour v. WalkeP24 F.3d 542, 549-50 (6th Cir. 2000) (citiMginwright v.
Sykes433 U.S. 72, 80, 84-87 (1977)).

A claim that has been procedurally defaultealy be considered on its “merits only if the
petitioner establishes cause for his failure tmgly with the state pradural rule and actual
prejudice from the alleged violatiard federal law” or “demonstratdkat his is ‘an extraordinary
case, where a constitutional violation has pbbpaesulted in the conviction of one who is
actually innocent.” Id. (quotingMurray v. Carrier, 477 U.S. 478, 496 (1986)ee also House
v. Bell 547 U.S. 518, 536 (2006). To show suffititzause,” Petitioner must point to “some
objective factor external to the defense” thavented him from raising the issue in his first
appeal.Murray, 477 U.S. at 488. Where petitioner faissshow cause, ¢hcourt need not
consider whether he hastablished prejudiceSee Engle v. Isaad56 U.S. 107, 134 n.43
(1982);Leroy v. Marshall 757 F.2d 94, 100 (6th Cir. 1985).

[ll. ANALYSIS
A. Procedural Default

In Petitioner’s original fedetdabeas petition, he raisesdiclaims: (1) the trial court
limited Petitioner’s cross-examination of co-dedant Richard Jerger, inolation of various
constitutional rights; (2) the trial court violated Petitioner’s constitutional rights when it declined
to suppress a recordea@tgment by Petitioner when a compdist of that statement had been
destroyed by the State;)(the court violated thé@encks Acby not requiring the State to disclose
a witness statement; (4) the evidence was irtseifit to support hisonvictions; and (5) the
cumulative effect of errors ke State rendered Petitionermtunconstitutional. In his
“Motion to Present Unexhuasted @les . . . ,” Petitioner incorpores by reference all claims he

raised in his state-court post-convictiongeedings, which includes more than twenty-four
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claims of ineffective assistance of counsel andwevelaims not related tneffective assistance
of counsel? Petitioner has presented claims to the TG&e times, once in his original direct
appeal, once on his delayed direct appeal, aathaghen appealing thdismissal of his post-
conviction petitiont*> Of the claims in Petitioner’s oiiigal habeas petitin, claims (1) through

(3) were raised in Petitioner’s delayed direqiesd, claim (4) was raised and considered on his
first direct appeal? and claim (5) was raised in his pastaviction appeal. Of the myriad of
claims in Petitioner’s state postnviction briefs, only those thatibstantially overlap with or
were identical to those raised in Petitionen'gyinal federal postonviction petition were
presented to the TCCA. As Tennessee remediesow foreclosed tBetitioner, all non-
presented claims are technically exsi@d but procedurally defaultefingle 456 U.S. at 125-

26 n.28 (1982).In Petitioner’s “Motion to Present Unexhaed Claims . . . ,” he recognizes that

the claims he presented only in his post-conmicpetitions and not on appeal are procedurally

12 Many of these claims amerlapping or repetitive.

13 Absent his applications for paission to appeal to the TSEetitioner has not presented his
claims to the TSC. To the extent he attemptr¢me that presentation to the TSC in this format
suffices, the Court notes that this preseatatioes not satisfy exhstion requirementsSee

Olson v. Little 604 F. App’x 387, 402 (6th Cir. 2015) (quoti@gstille v. PeoplesA89 U.S. 346,
351 (1989)) (holding that presentatiof a claim “for the firsand only time in a procedural
context in which its merits will not be considdrunless there are special and important reasons
therefor, [does not] constitufair presentation.”).

1 Claims (1) through (4) were raised in both Petiéir's direct appeal ardklayed direct appeal.
However, on direct appeal, the TCCA ruled tlagtPetitioner had nottiely filed a motion for
new trial, the only issue it could consider was shfficiency of the evidence. On Petitioner’s
delayed direct appeal, the TCCA ruled thaioitild only reconsider the sufficiency of the
evidence issue if “(1) the evidence offemdremand ‘was substaritiadifferent’ from the
evidence in the initial proceedin@) the prior ruling was ‘clearlgrroneous’ and allowing it to
stand would constitute ‘a manifasjustice’; or (3) the prior rulings contrary to a change in the
controlling law which occurred betwedme first and second appeallister Il (citing State v.
Carter, 114 S.W.3d 895, 902 (Tenn. 2003)). The coaunfl that Petitionefailed to establish
any such circumstances and timsnd “that this issue is deibof merit.” Without their
successful presentation in other contextsséhissues would have rendered the claims
procedurally defaulted; however, they wetecessfully presented in other contexts.
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defaulted. However, he positatitounsel’s ineffective assistanin deciding to forego certain
claims on appeal should serve as cdasxcuse any procedural default unifiarrtinez v. Ryan
566 U.S. 1 (2012).

In some circumstances, ineffe® assistance afounsel may constitute “cause” to excuse
a petitioner’s procedural defaulThe United States Suprer@eurt has carved out a narrow
exception that allows a substahtitaim of the ineffetive assistance of ptconviction counsel
to constitute “cause” for underhy claims of ineffective assatce of counsel when the state
limits presentation of those claims to postyeiction proceedings amploys a procedural
framework that “makes it highly unlikely . . .aha defendant [had] a meaningful opportunity to
raise a claim of ineffective assistarafdrial counsel on direct appealTrevino v. Thaler569
U.S. 413, 429 (2013) (citinglartinez 566 U.S. at 18). This exdégn applies in Tennessee.
See Sutton v. Carpentétd5 F.3d 787, 795-96 (6th Cir. 2014for ineffective assistance of
counsel to constitute cause to excuse Petitism@ocedural default dfis claims, this Court
must find that: (1) the clain ineffective assistance ofdt counsel were “substantial,”
(2) there was no counsel or counsel was inaffeaturing the state ceaiteral review, (3) the
state collateral review proceeding was thetiatii review proceeding, and (4) the state-law
system requires or strongly encourages ineffecsastance claims to baged in initial-review
collateral proceedingsIreving 569 U.S. at 423 (citinilartinez 566 U.S. at 13-14, 16-17).
The Sixth Circuit has only applied tMartinezexception to claims of ineffective assistance of
counsel.See Abdur-Rahman v. Carpent®d5 F.3d 710, 714, 716 (6th Cir. 2015).

TheMartinez/Trevindramework will not excuse argf Petitioner’s procedurally
defaulted claims. Petitioner’s ineffective-asamte-of-counsel claimseadefaulted not due to

counsel’s failure to presentaiins at the post-conviction ldy&ut rather as a result of
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abandoning those claims on appeagtitioner did in fact presehis ineffective-assistance-of-
counsel claims at his initial collateral prodew®y, namely his postemviction hearing, and the
post-conviction trial court dismissed thaiohs, finding that Petitioner knowingly and
intelligently waived these claims at his evidangihearing, and “there was neither argument, nor
any proof, submitted beforeishCourt beyond mere allegatipresented by pleading.” (Doc.
15-29, at 2403-05.) Petitioner did not then mibnvese claims forward on appeal. Even if
Petitioner could demonstrate thather than being the result @asonable, strategic winnowing,
the lack of presentation of treemeffective-assistance claimesulted from the ineffective
assistance of post-conviction apptdlaounsel, such a demonstration would not suffice to excuse
his procedural defautf. SeeMartinez 566 U.S. a6 (“The holding in this case does not
concern attorney errors inhar kinds of proceedings, inclunj appeals from initial-review
collateral proceedings[.]”). As Petitioner has pleg no other excuse for his procedural default,
only the five claims from his fitfederal habeas petition will m®nsidered on their merits.
B. Merits
I.  Cross-examination of Richard Jerger

Petitioner alleges that the trizourt unduly limited his crossxamination of co-defendant
Richard Jerger regarding Mr. Jerger’s prior criminal record and pending criminal charges in
violation of his “due process righthis right to cross-examine wésses, his right to have a fair
trial . . . and right to confroritis accusers.” (Doc. 1, at 17.) Elims Mr. Jerger’s criminal

history was pertinent because it could have draaclear picture of the leniency Mr. Jerger”

15 Respondent contends thataiddition to relying on amappropriate application dflartinezto
excuse his procedural default, Petitioner'smataare also untimely arab not properly “relate
back” in a way that would permntiteir presentation. (@. 21-1). For the sake of brevity, the
Court notes that the claims are@pedurally defaulted and that tkas no cause to excuse this
default, while not taking up the questionvdfiether these claims are timely.
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gained through his testimony and evidenced Mgekés bias or “motie to be particularly
cooperative with ta government.” Ifl. at 18.) Respondent, however, contends that the state
court is granted wide latitude imposing reasonable limits @noss-examination and that the
court’s decision to limit cross-arination was not a violation &fetitioner’s rights. (Doc. 16, at
12-15.) The Court finds that Reiner’s rights were not violatday the stateaurt’s limitation

on cross-examination and that Petitioner is not entitled to relief.

At trial, Mr. Jerger, who washarged with the same crimes as Petitioner and the other co-
defendants but whose trial was seek testified for the Statd.ister I, at *3. On direct-
examination, Mr. Jerger waglestioned about his lengthyrainal history, which included
convictions for aggravated burglary, thefk auto burglaries, ana conviction for having
contraband in a penal facility, escape, anadaism. (Doc. 15-8, at 103-04.) The State
concluded this line of questioning by asking]gve | left anythingut,” and Mr. Jerger
responded in the negatived.(at 104.) Upon cross-examination, Petitioner’'s calinaised Mr.
Jerger’s pending charges for a “Triple A Pack&gore robbery in Johnson City,” which Mr.
Jerger had not mentioned on direct examinatmmhich Mr. Jerger replied, “I've never been
convicted of that.” Ifl. at 141.) Counsel then attemptecttarify, “But you were charged,
weren’t you?"—and the State objected.Y The court then conduae jury-out hearing in
which Petitioner’s counsel arguétat she should be permitteddoestion Mr. Jeger regarding
an outstanding capias faggravated robbery in Johnson Cifgnnessee as such was relevant to
his credibility. (d. at 144-45.) However, theal court ruled that th outstanding warrant was
not admissible because there was already information presented regarding both Mr. Jerger’s

credibility and his lentipy prior history. Id. at 155.)
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On delayed direct appeal, the TCCA ruled that, although defendants have the right to
offer evidence of a witness’s bias, including ‘aegdjng any promises &niency, promises to
help the witness, or any other favorable treatrno#fiered to the witness,” a trial court also has
discretion over cross-examinatitmat will not be disturbed “alst a clear abuse of discretion
that results in manifest prejudicelister II, at *17. The TCCA found that co-defendant Jerger
“was questioned thoroughly on direct and crossa@ration about the fact that he faced the
same charges as the other defendants, [the fact] that the State had not promised him anything in
exchange for his testimony, and his matigns for testifying at trial.”ld. at *18—*19. It noted
that the jury was also “made ave” that Mr. Jerger was involvéa an aggravated robbery, that
he had a lengthy criminal history, and that he had repeatedly lied to police in this veridcase.
at *19. Finally, the court noted that the pendingrgles were in a diffen¢ district, which, under
Tennessee precedent, indicated that they had ‘figlevance as a source of potential bidd.”

The TCCA held that the trial courte@ordingly did not abuse its discretioldl.

The Sixth Amendment right to confront witnessecludes the “right to effectively cross-
examine adverse witnesses, including throulgl &xposure of a witness’[s] motivation in
testifying.” Rogers v. KernsA85 F. App’x 24, 28 (6th Cir. 2012) (quotibgvis v. Alaska415
U.S. 308, 316-17 (1974) (internal citats omitted). However, “trighidges retain wide latitude
... to impose reasonable limiten cross-examination to prevent “harassment, prejudice,
confusion of the issues, the witness’[s] safet interrogation thas repetitive or only
marginally relevant.”Delaware v. Van Arsdal¥75 U.S. 673, 679 (1986). To demonstrate that
cross-examination was unreasonably limited, Petti must show “that he was prohibited from
engaging in otherwise appropriatess-examination designedsioow a prototypical form of

bias on the part of the witness,” from which jiwy could have appropriately drawn inferences
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about the witness’s reliabilitfDavis 415 U.S. aB18, which includes facts about the “witness’s

own inconsistent statements,” “the witnesg’isninal history or status as a parolee or
probationer, any immunity or plekeals between the witness and #itate, and other ‘prejudice,
or ulterior motives,”United States v. Givha@40 F. App’x 458461 (6th Cir. 2018) (citing
Blackston v. Rapelj&’80 F.3d 340, 349 (6th Cir. 2015)). Liatibns do not violate Petitioner’'s
Sixth Amendment rights “so long asoss-examination elicits agieate information to allow a
jury to assess a witness’s crdltiip, motives, or possible bias.Id.

To determine if the trial court’s limitatioviolates the Confrontation Clause, the Court
applies a two-part test analygi first, whether, despite theritation, the jury had sufficient
information to evaluate the wigss’s bias or motive and secondt did not, the Court balances
“the violation against the competing interests at stake]efvis v. Wilkinson307 F.3d 413, 421
(6th Cir. 2002) (quotingdoggs v. Collins226 F.3d 728, 739 (6th Cir. 2000)). The State’s
competing interests include preventing “minitriaiscollateral issuesthe probative value or
prejudicial nature of the evidence, and the iixte which the defendamtas actually permitted
to cross-examine the witnes3ordan v. Warden, Lebanon Correctional InéZ5 F.3d 586, 595
(6th Cir. 2012). If the court improperly restrictdtitioner’s ability tampeach the witness, the
Court determines whether the restriction Wwasmless error by analyzjrfactors like “the
importance of the witness’ testimony in the prosecution’s case, whether the testimony was
cumulative, the presence orsaimce of evidence cavorating or contradimg the testimony of
the witness on material pointbe extent of cross-examinaii otherwise permitted, and, of
course, the overall strengtii the prosecution’s caseVan Arsdall 475 U.Sat 684.

The state court’s holding was neither aneasonable applicatiasf or contrary to

federal law. While the courtdlilimit Petitioner’s abity to cross-examine Mr. Jerger regarding
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his pending charges in a differentdjcial district, whichis a prototypical form of bias, the jury
had ample other information from which tesdérn Mr. Jerger’s motive or to undermine his
credibility. The jury was presed with informatiorabout Mr. Jerger’s aninal background, his
inconsistent statements to the police along tithquestionable timing of those statements, the
fact that Mr. Jerger was facedtivthe same charges as the otte-defendants, and that there
could be consideration of hisstenony in his own sentencingee Brown v. Curtir661 F.
App’x 398, 406 (6th Cir. 2016) (holding thatimitation on cross-examination regarding
pending charges did not violateet@onfrontation Clause wherenss-examination undercut the
witness’s testimony in other wagsid the prosecution had a “strarage” against the petitioner).
Even if Petitioner could provedhthe limitation was unconstitotial, any error was harmless.
Mr. Jerger’s testimony was certaimpt central to the prosecution’s case, as he was neither a
totally impartial witness nor an eyewitness toekents that occurred in the hotel room. There
was significant evidence, from more reliabtairces, tending to catborate Mr. Jerger’s
testimony, particularly to showdhthere was no “plea deal” ofésl to Mr. Jerger. Extensive
cross-examination was permitted, and the prosatstcase against Petitianeven without Mr.
Jerger’s testimony, was strong. In sum, the Coamnot find that the ate court’s holding was
an unreasonable applicari of federal law.
ii. Petitioner's Recorded Statement

Petitioner claims that the ttiaourt erred by failing to supess his recorded statement,
when the “original recording” of that statent was intentionally destroyed by a detective
involved in this case. (Doc. 1, 89.) Respondent claims that Hetier is not erntied to relief
when the recording of his statement was preseovea computer hardide and disclosed prior

to its admission at trial, regdless of what happened to a “had” compact disc copy of the
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statement. (Doc. 16, at 15-16.) The Court finds$ Betitioner is not eitled to relief where
Petitioner’s original recorded statent was preserved and provided.

Approximately one month prior to trial, tlstate provided audio rexings to Petitioner
in response to a motion to compel discovdrister 1, at *6—*7. These recordings included
several withess statements, untihg one made by Petitiongiiyen to Detective Duff Brumley
on the night of the shootindd. at *7. Detective Brumley testified that he recorded these
conversations on a digital recordard then uploaded them tshivork computer and “burned”
copies onto compact discs (“CDs”) which heyaded to an assistadistrict attorney.ld. After
the motion to compel discovery, he made additienpies which he proded to counsel for all
defendantsld. Thereafter, Petitioner fitka motion to suppress his statement because the
recordings had not been prded in a “timely fashion.”ld. At a hearing on Petitioner’s motion,
Officer Felton testified that on ¢hnight of the shooting, Detecti\Brumley gave the CDs of the
statements to another detective, which, at spanet, ended up on Officer Felton’s desk without
his knowledge.ld. at *7—*8. Officer Felton stated thattef Detective Brumley’s testimony at a
previous hearing, he searched his desk andd the CDs, but, because he was embarrassed for
not realizing he had them, hedlw them away in a dumpsted. at *8. The court denied
Petitioner’s suppression motioid. At trial, Officer Felton testified regardg his destruction of
the CDs and noted that, as a tesfihis actions, he had beenndeted from detective to patrol
officer. Id. at *9.

On delayed direct appeal, the TCCA appbéate law, which holdthat the State must
provide defendant with exculpatory evidence anénvbuch evidence has been lost or destroyed,
the courts must determine whether “a trial conducted without the missing evidence would be

fundamentally fair.”ld. at *13 (internal punctuation omitted)rhe TCCA found that the CDs
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destroyed by Officer Felton wemaerely copies, that the originstatements were preserved, and
that all defendants were providedth copies prior to trial.ld. at *14. Thus, the court
determined that Petitioner was reottitled to relief, “becausedttrial was not conducted without
the missing evidence.Id.

The State’s failure to preserve evidence aamstitute denial of duprocess of law where
a defendant can show thaetktate acted in bad faitirizona v. Youngblogdt88 U.S. 51, 58
(1988). “In order to prove a violation of dueopess under this standard, a defendant must show
1) bad faith on the part of the lp®, 2) that the exculpatory value of the evidence was apparent
before its destruction, and 3) that the defendant would be utoabidain comparable evidence
by any other reasonably available mean&lilson v. Sheldqr874 F.3d 470, 479 (6th Cir. 2017)
(citing United States v. Jobsph02 F.3d 214, 218 (6th Cir. 1996)). The test applied in
Tennessee courts regarding fagltio preserve evidence was intended to enhance protections for
defendants and thus lowers the kardor proving that the stateshbreached its duty to preserve
evidence.Macfarlane v. Westbrookslo. 3:13-cv-828, 2013 U.S. Dist. LEXIS 165050, at *38
(M.D. Tenn. Nov. 20, 2013).

Here, the state court’s holding relied not ootyits interpretation of the law, but also a
factual finding that the original recording wasfact, preserved. The original recording was
taken on the interviewing detective’s recordingide and then uploaded to the hard drive of his
computer. There is no evidence that theinalrecordings werdestroyed, and, although
Petitioner indicates that there sva risk of the recordings begimltered, he makes no suggestion,
and offers no evidence, that they wererale There is no evidea rebutting this factual
finding, and, parallel to the Ternsgee test, Petitioner is not entitl® relief based on the failure

to preserve evidence when the original sourdb®fevidence in question was preserved and the
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evidence was available prior to trial. Even ist@ourt determined thalhe destruction of the
CDs was a violation, Petitionern®t entitled to relief because s reasonably able to obtain
comparable evidence, namely another copy ®fécorded statement. The Court cannot find
that the state-court holding retl on an unreasonable factual finding or e@strary to or an
unreasonable application ofkeral law. Petitioner is not entitled to relief.

iii.  Officer Kevin Felton’s Statement

Petitioner alleges that the trial court erredhart ordering the State produce a statement
Officer Felton made in the course of an irtigetion by the Tennessee Bau of Investigation
(“TBI"), regarding the destruction of the Cldsscribed above. (Doc. 1, at 20.) Respondent
retorts that, as a state-law claithis is not a cognizable groufmt habeas relief and that any
attempt by Petitioner to now present this uraléederal theory auld render the claim
procedurally defaulted. (Doc. 16, at 16.) The Court finds thaistiist a cognizable ground
and Petitioner is not entitled to relief.

At trial, after the State’s direct examiratiof Officer Felton, co-defendant Kincaid’'s
counsel requested that the Stateduce statements by Officerltem relating to his destruction
of the CDs, alleged to have been taken pursigeau investigation by éhTBI. (Doc. 15- 6, at
120-22.) Prior to her cross-examination, Peté@rsicounsel likewiseequested “the sworn
statements that [Officer Feltdrad] given in regards to evidemthat was thrown away,” which
she alleged weréenckanaterial and thus required to be producdd. gt 135.) The State
contended that “[it did not] hawbem and they’re still—those areiypleged and not part of this
matter,” and then argued that, as TBI files, atatements are totally and completely privileged,
with no exceptions. Id. at 120-22.) The court denied botljuests, holding that the State was

not required to produce any such statemeatsibse they would have nothing to do with the
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facts of this case.ld.) The defendants were, however, a#al to cross-examine Officer Felton
regarding his destruction tie CDs and his demotionld()

In his appellate brief on delayed direppaal, Petitioner challenged the state court’s
denial of these alleged statements under Tennessee Rule of Criminal Procedure 26.2 and noted
that trial counsel requested the materials uddacks (Doc. 15-23, at 16.) He argued that
Officer Felton had given a swostatement during a TBI invesgtjon that should have been
discoverable and was pertinent to crossr@Rration as it went to his credibilityld() Petitioner
likewise cited to cases which discussed the fedemtksule and which internally cited to
federal cases from non-bindifederal jurisdictions. I.) The TCCA ruled that this issue had
no merit because there was no evidence in thedeoatside of claimby Petitioner’s counsel
and counsel for co-defendant Kaid, for it to determine that¢halleged statements existed or
contained relevant informatiorLister Il, at *15.

In his reply brief to thiourt, Petitioner addressed the State’s challenge to the
exhaustion or procedural defaof this claim by arguing &t Tennessee Rule of Criminal
Procedure 26.2 was “promulgated by the Tereeg¥eneral Assembly toeet constitutional
mandates set by the Supreme Court of the UnitagStand that the wording of this rule is
substantially similar to its federal counterpart, namelyd#meksAct, which he claims indicates
that Petitioner properly exhaudtthis claim. (Doc. 17, at 12 Whether this claim is
procedurally defaulted is a complex questiammg the Court will insteachoose to deny this
claim on its merits, as permitted bgmbrix v. Singletary520 U.S. 518, 525 (1997).

Petitioner is not entitled to relief on thikim, because it is not cognizable on habeas
relief. Jencksviolations may refer tdencks v. United State353 U.S. 657 (195%r violations

of 18 U.S.C. 83500, the codified “Jencks AcHbwever, even if the Court considers

25



Petitioner’s claim properly raised under either fedéeaicksule, each is an evidentiary rule
applicable to the federal coudsd is not a matter of cortstional law sufficient to warrant
habeas reliefSeel8 U.S.C. §3500(a) (clarifying that tleeidentiary rules encompassed apply
“in any criminal prosecution brought by the United Statd3&8arison v. CarltonNo. 1:05-cv-
149, 2006 U.S. Dist. LEXIS 72055, at *23 (E.D. TeBapt. 29, 2006) (holding thagncksy.
United Statesipplies only to federal prosecutionsg¢e also Bogan v. Bradtlo. 11-CV-1550,
2017 U.S. Dist. LEXIS 105294, at * (E.D.NY. Juy 2017) (detailing Second Circuit precedent
that theJenckgule has not been held to be a constinal mandate and thus is not a ground for
habeas relief). If Petitionehallenges the denial of theastment under Tennessee’s state law
parallel to thelencksact, such would be a purely state-lawdentiary claim which is likewise
not cognizable.See Pulley v. Harris465 U.S. 37, 41 (1984) (hoidj “a federal court may not
issue the writ on the basis oparceived error of state law}.his claim is then not cognizable
and Petitioner is not entitled to relief.
iv.  Sufficiency of the Evidence

Petitioner challenges érsufficiency of the @dence to support each of his convictions,
specifically arguing that his corotion for first-degree murdavas improperly supported where
the verdicts between co-defendants were incomgis{®oc. 1, at 21.) Petitioner contends that,
because the jury hung on the issus@alf-defense regarding the fidegree murder charge of co-
defendant Tony Kincaid, who was the shootehis case, no rational juror could have found
him guilty of first-degree felony murder. (DdL.at 21.) Respondent answers that Petitioner
essentially challenges “theettibility of the proof presented and the inferences drawn

therefrom,” which are issudsr the jury and thathe evidence is otherwise sufficient (Doc. 16, at
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16-18.) The Court finds that the TCCA'’s halgithat the evidence was sufficient to support
each of Petitioner’s convicihs was not unreasonable.

On direct appeal, the TCCA raat with respect to Petitiorie felony-murder convictions
that, under Tennessee law, felony murder is ddfase"“a killing of andter committed in the
perpetration of or attempt ferpetrate . . . robbery Lister |, at *52. It then recognized
evidence that, after taking stepsorchestrate the robbery, Petitioner, along with Tony Kincaid,
entered the hotel room with the intent ¢t Mr. Shapley and Mr. Villalobos and, during an
ensuing struggle, Mr. Kincaid shot Mr. &iley, who died from the bullet wountd. The court
specifically noted that there need not beoradi consistency between the verdicts of co-
defendantsld.

As to Petitioner’s attempted aggravatethbery charge, Tennessee law defines
aggravated robbery as the “intentional knowirgfttlof property fronthe person of another by
violence or putting the personfiear” “[aJccomplished with aehdly weapon” or “[w]here the
victim suffers serioubodily injury.” 1d. at *53 (citing Tenn. Code Ann. 88 39-13-401(a), -
402(a)(1), (2) (2003)). Crimal attempt is defined as acting “witttent to complete a course of
action or cause a result that would constituéedffense, . . . and the conduct constitutes a
substantial step toward the commission of the offenke.(citing Tenn. Code Ann. § 39-12-
101(a)(3) (2003)). The TCCA fourdat Petitioner toldMr. Shapley and Mr. Villalobos that he
was there to rob them, drew a loadgoh on them, and demanded their moniely at *53—*54.
The court noted that, although tiiel not take any money from thétims and did not shoot the
victim, he told co-defendant Kcaid to shoot Mr. Villalobosld. at *54. It then held that
Petitioner was not entitleo relief because lthough he claimed that “opla fight occurred,” the

jury’s verdict indicated that therors rejected this claimld.
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The court then discussed Pietiler’s convictions for consgcy to commit aggravated
robbery. It elaborated that, t@nvict a defendant of conspay to commit aggravated robbery
under Tennessee Code Annotated 83903, the jury must find:

(1) that the defendant entered iaio agreement with at least one

other person to commit aggravatedbery, (2) that each of the

parties to the consgicy had the intent toommit the offense of

aggravated robbery, (3) that egudrty acting for the purpose of

promoting or facilitating the aggvated robbery had agreed that

one or more of them would engaigethe conduct constituting the

offense of aggravated robbery, anjitf#at one of the parties to the

conspiracy committed an overt actfurtherance of the conspiracy.
Id. at *54—*55. The court then found that Petitiohad discussed his plan to rob Mr. Villalobos
and Mr. Shapley, whom he beled would be unarmed but possession of either money or
drugs, with othersld. at *55. He then, along with his co-daetlants, searched for others to join
in on the robbery, obtained weapons and amtimmiand made a pldor carrying out the
robbery. Id. The court then held that Petitioner is eatitled to relief on this claimid.

To evaluate challenges to the sufficiency & évidence, federal courts sitting in habeas
review analyze “whether, after viewing thadance in the light most favorable to the
prosecution, any rational trier tdct could havedund the essential elements of the crime
beyond a reasonable doubtlackson v. Virginia443 U.S. 307, 319 (1979). The Courts look to
the evidence supporting the convictiwith specific reference tihe elements of the crime as
established by state lavid. at 324 n.16. However, because the trier of fact is charged with, and
in the best position for, resolving confligtstestimony, weighing the evidence, and drawing
inferences, its verdict will be given deferendd. at 319. Challenges to the sufficiency of the

evidence are incredibly difficult due to the doulalger of deference granted to these claims.

Coleman v. JohnsgB66 U.S. 650, 651 (2012). Not only igttiier of fact’'s verdict given
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deference as detailed above, but, under AEDP#ertd courts are tasked with deference to state
appellate courts’ considation of the verdict.d.

Considered in the light most favorabletihe State, the evidence adduced at trial
demonstrated that Petitionatpng with his co-defendants,esg more than twenty-four hours
orchestrating a robbery of thedwictims, whom Petitioner knete be traveling together and
believed to be unarmed and thurgable to defend themselves aghisuch an attack. Petitioner
and his co-defendants ascertained the location of the victims, enlisted the help of a prostitute, and
formulated a plan to rob the victims for eitligugs or money. The group obtained weapons and
ammunition and drove to the hotehere the victims were stiag, whereupon Petitioner entered
the hotel room and announced his intention tothe victims. A fighensued, and Mr. Shapley
was shot. Then, Petitioner and co-defendant&id left the room,rad Mr. Shapley succumbed
to his injury. This evidence is sufficientdemonstrate that Petitier, along with his co-
defendants, formed a joint plamd took substantial steps towaed®cuting that plan to rob the
victims and that a killing of another happermkoting the commission @hat felony. As to
Petitioner’s contention that the verdicts are inesinst, the Court notes that even if such were
true, this would not entitle Petitier to habeas relief where H§ Supreme Court has repeatedly
held that a jury may announce logicallyamsistent verdicts in a criminal casdJhited States
v. Lawrence555 F.3d 254, 261 (6th Cir. 2009) (quotldgited States v. Clemme¥18 F.2d
570, 573 (6th Cir. 1990))ee also Longwell v. Arngl871 F. App’x 582, 589 (6th Cir. 2010)
(holding that potentially inconsisteverdicts between co-defemda did not render the evidence

insufficient).
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v.  Cumulative Error

Petitioner argues that the culaive impact of theerrors or misconductommitted by the
State denied him a fair tria(Doc. 1, at 22—-26.) Specificallge argues that Officer Felton’s
destruction of the recorded disafsPetitioner’s statement was dbitable to the State, that the
Attorney General’s office withhelthe criminal history of co-defelant Jerger, and that the state
knowingly allowed Mr. Jerger to provide falwsstimony regarding a plea agreement with the
State. [d.) The State argues that this claim is rajrizable on habeas relief. (Doc. 16, at 19.)
The Court agrees. Because “Bigpreme Court has not held thi@tinct constitutional claims
can be cumulated to grant leas relief,” this is not a cograble ground for habeas relief.
Lorraine v. Coyle291 F.3d 416, 447 (6th Cir. 200R)pore v. Parker425 F.3d 250, 256 (6th
Cir. 2005) (holding “not even constitutional err¢ingt would not indivdually support habeas
relief can be cumulated to support habeas relief”).

V. CONCLUSION

For the reasons set forth above, Petitioner’s petition for a writ of habgass (Doc. 1)

will be DENIED, and this action will b®ISMISSED.
V. CERTIFICATE OF APPEALABILITY

The Court must now consider whether to ésaicertificate of appealability (“COA”),
should Petitioner file a notice of appeal. Un@é U.S.C. § 2253(a) and (c), a petitioner may
appeal a final order in a habga®ceeding only if he is issuedCOA, and a COA may only be
issued where a Petitioner has made a substahtialisg of the denial o constitutional right.
28 U.S.C. § 2253(c)(2). When a district calehies a habeas petiti on a procedural basis
without reaching the undging claim, a COA should only issui"jurists of reason would find

it debatable whether the petition states a vahthtlof the denial of a constitutional right and
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that jurists of reason wouldnid it debatable whether the distrcourt was correct in its
procedural ruling.”Slack v. McDaniel529 U.S. 473, 484 (2000). Wledahe court dismissed a
claim on the merits, but reasonalplirists could conalde the issues raised are adequate to
deserve further review, the petitioner has madeabstantial showingf the denial of a
constitutional right.See Miller-El v. Cockrell537 U.S. 322, 327, 336 (2008lack 529 U.S. at
484.

Reasonable jurists would not disagree thaitiBeer’s right to confrontation was not
violated, that the trial court digbt err in refusing to suppresshiecorded statement, that the
evidence was sufficient to support his convictions, or that his otharscl@ere not cognizable
grounds for habeas relief. AccordinglyC®A SHALL NOT ISSUE.

AN APPROPRIATE JUDGMENT WILL ENTER.

K Travis R. McDonough

TRAVIS R. MCDONOUGH
UNITED STATES DISTRICT JUDGE
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