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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

MELISSA TRICELLE FREEMAN,
Case No. 1:16-cv-502
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Judge Travis R. McDonough
V.
Magistrate Judge Susan K. Lee
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COMPANY and DOES I-X,
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MEMORANDUM OPINION

Before the Court are Defendant LibyeMutual Insurance Company’s (“Liberty
Mutual”): (1) partial motion to dismiss for faile to state a claim (Doc. 18); and (2) motion to
enforce settlement agreement (Doc. 25). tRerfollowing reasons, Lilvgy Mutual’s motions
(Docs. 18, 25) will b&SRANTED.

. BACKGROUND

According to Plaintiff, she entered into asimance contract (the “Policy”) with Liberty
Mutual in December 2002 to cover risk of losiew home (the “Property”). (Doc. 2, at'2.)
Plaintiff alleges that she made timely paytsern the Policy at bielevant times. I{l. at 2—3.)
On August 22, 2013, a fire erupted, severelyaging the Property and its contentkl. &t 3.)
Plaintiff filed a claim with Liberty Mutualinder the Policy for damages to the Property, but
Liberty Mutual denied the claim and “cancelle@intiff's insurance on the [P]roperty.ld( at

3-4.)

1 Unless otherwise noted, ECF document nusibefer to the above-captioned case.
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On August 1, 2014, Plaintiff, through counsdkedia complaint against Liberty Mutual
in Hamilton County Circuit Court. Ffeeman v. Liberty Mutual Insurance CompalNyp. 1:14-
cv-266 (‘FreemanT), Doc. 1-1.) Plaintiff aserted claims for: (1) &ach of contract; (2) bad-
faith denial of insurance coverage; (3jeintional misrepresentation; (4) negligent
misrepresentation; (5) intentional interfecerwith business relations; (6) negligence; (7)
discharge in violation of publigolicy; and (8) intentional infligton of emotional distress.d()
Liberty Mutual removedrreeman Ito this Court on September 5, 2014, on the basis of diversity
jurisdiction. fFreeman ) Doc. 1.) After Liberty Mutualiled a partial motion to dismiss,
Plaintiff sought leave to amend her compilamadd five causes of action based upon the
Tennessee Consumer Protection Act (“TCPABregman ] Docs. 6, 8.) In January 2015, the
Court granted Liberty Mutual’partial motion to dismiss andshissed Plaintiff's claims for
intentional misrepresentation,gigent misrepresentian, intentional intedrence with business
relations, negligence, and intentional inflictionemhotional distress, because they either: (1)
were subsumed under her breach-of-contkin; (2) were barred by Tennessee Code
Annotated 8§ 56-7-105, which provsléhe sole extracontractuahredy for bad-faith denial of
insurance claims; or (3) failed to state a claifireéman ] Doc. 12, at 3-5.) The Court also
dismissed Plaintiff’'s claim for dischargewiolation of public poliy because Plaintiff’'s
complaint failed to plead an employment relattopsan essential element of that clairtd. at
6.) Finally, the Court denied Plaintiff leateamend her complaint because amendment would
have been futile.Id. at 6-7.) The Court reasoned thatder an amendment to the Tennessee
Code, the TCPA was eliminated as a viable cafisetion for insurance disputes accruing after

April 29, 2011, and Plaintiff's cause of actiomr-insurance dispute—accrued in 20118.) (



After the Court issued its memorandum and oattekiberty Mutual’s partial motion to dismiss,
only Plaintiff's breach-of-contract and bad-faith claims remainédl.at 6.)

According to Liberty Mutual, the parties engal in settlement negotiations in November
2015. (Doc. 25-1.) On November 24, 2015, after a telephone conversation, Plaintiff's counsel
sent an e-mail to counsel for LibgMutual stating: “[M]y clienthas authorized me to settle for
Ten Thousand Dollars ($10,000.00)Id.(at 2.) Plaintiffs counsel inquired what the next steps
would be to execute the settlement, when hedcexpect the check, and whether they should file
a joint or unilateral motion for dismissalld() Counsel for Liberty Mutual agreed to draft the
release, which he described as “[n]othing gdec. . but it will contain a confidentiality
provision ONLY as to the amount of money paid . . .1d.)(He also requested a W9 form from
Plaintiff's counsel, which Platiff's counsel provided the next day via e-maild. @t 1-2.) On
December 9, 2015, counsel for Liberty Mutual sent Plaintiff's counsel a proposed “Confidential
Settlement Agreement and Release.” (Doc. 25-2.)

According to Plaintiff, she “was suffexyg from depression, and [was] estranged from
[her] spouse” during the settlement negotiationiate 2015. (Doc. 34, at 9.) Nevertheless,
Plaintiff avers she “was informed of [Liberiutual’s] settlement offer in the amount of
$10,000.00” and “said yes to the settlement offer over the phone .Id.).”"However,
according to Plaintiff, after reviewing thegmosed “Confidential Settlement Agreement and
Release,” she “had concerns abit terms of the agreement,’egifically: (1) how she would
be paid out under the proposed settlement agreement; and (2) that she would “be held
responsible for mortgage paymentsld. @t 9-20.) Plaintiff averthat, upon learning these
terms, she “refused to sign” the proposed agreeméhtat(10.) Accordingly, the proposed

settlement agreement appears to never have been exe&eedyeqerallipocs. 25, 26, 34.)



Plaintiff avers that she “was encouragedigmiss the case withoptejudice to obtain
additional time to secure an expert for triaiid agreed to do so, “believing that [she] would
have an opportunity to take this case to trial.” (Doc. 34, at 10.) On December 23, 2015,
Plaintiff, through her counsel, filed a motionvoluntarily dismiss her case without prejudice.
(Freeman ) Doc. 26.) However, because Defendzad filed an answer in the case, barring
Plaintiff from dismissing her complaint withoaburt approval, the Court proposed certain terms
in granting Plaintiff's dismissand gave the parties fourteerygan which to lodge objections
to those terms.Hreeman ) Doc. 27.) After that time peril passed without objection, the Court
dismissed Plaintiff's case withoptejudice and ordered that “[s]haduPlaintiff decide to refile
her case . . . [a]ll previous rulings and entries endibcket . . . must stand, and, if refiled before
the Court, the case will be in the same procaldposture as when it was dismissed=iegman
I, Doc. 28.) In addition, the Causrdered that “[i]f Plaintifforevailsin her refiled suit, she must
pay Defendants’ expenses, costs, and fees for penfbrmed in the first suit that cannot be used
in the second suit.”Iq.)

On December 21, 2016, Plaintiff, proceedpig se filed the abovezaptioned matter.
(Doc. 2.) Plaintiff asserts clainagainst Liberty Mutual for: (Ireach of contract; (2) bad-faith
denial of insurance coverage) {Btentional misrepresentatiof#) negligent misrepresentation;
(5) intentional interference with business relatid6$;negligence; (7) disarge in violation of
public policy; and (8) itentional infliction ofemotional distress.ld.) Plaintiff also asserts the
same five causes of action under Ti@&PA she attempted to asserfireeman | (1d.)

Plaintiff's complaint tracks her proposed amended complaifteeman lalmost word for
word. Compare id.with Freeman ) Doc. 8.) On August 4, 2017, Liberty Mutual filed a

motion to dismiss Plaintiff’'s intentional-snepresentation, negégt-misrepresentation,



intentional-interferencevith-business-relationsiegligence, discharge-violation-of-public-
policy, intentional-infliction-of-enotional-distress, and TCPA atas. (Doc. 18.) On September
12, 2017, Liberty Mutual filed a motion to enformettlement agreement. (Doc. 25.) Liberty
Mutual also seeks attorneyfges in connection with its rtion to enforce the settlement
agreement. (Doc. 26, at 7-8.) Liberty tMal’s motions are now ripe for review.
1. MOTION TO DISMISS
a. Standard of Law

According to Rule 8 of the Federal RuleGivil Procedure, a platiff's complaint must
contain “a short and plain statement of the claim shgwhat the pleader is entitled to relief.”
Fed. R. Civ. P. 8(a)(2). Though the statememthnot contain detailed factual allegations, it
must contain “factual content that allows tleeid to draw the reasonable inference that the
defendant is liable fahe misconduct alleged.Ashcroft v. Igbal556 U.S. 662, 678 (2009).
Rule 8 “demands more than an unadorned, the-defendant-unlawfully-harmed-me accusation.”
Id.

A defendant may obtain dismissal of a claimattfails to satisfy Rule 8 by filing a motion
pursuant to Rule 12(c). A 12(m)otion for judgment on the pleadings is analyzed using the
same standards that apply to 12(b)(6}iors for failure to state a clainLindsay v. Yates198
F.3d 434, 438 (6th Cir. 2007). Thus, on a Ri#éc) motion, the Couronsiders not whether
the plaintiff will ultimately prevail, but whether étfacts permit the court to infer “more than the
mere possibility of misconduct.lgbal, 556 U.S. at 679. For purposes of this determination, “all
well-pleaded material allegation$ the pleadings of the opposipgrty must be taken as true,
and the motion may be granted only if the nmgvparty is nevertheds clearly entitled to

judgment.” Tucker v. Middleburg-Legacy Placg39 F.3d 545, 549 (6th Cir. 2008) (quoting



JPMorgan Chase Bank, N.A. v. Wind&t0 F.3d 577, 581 (6th Cir. 2007)). This assumption of
veracity, however, does not extend toebassertions of legal conclusioighal, 556 U.S. at 679,
nor is the Court “bound to accept as true a legatlusion couched as a factual allegation.”
Papasan v. Allaind78 U.S. 265, 286 (1986).

After sorting the factual allegations from the legal conclusions, the Court next considers
whether the factual allegationftrue, would support a claim &tling the plaintiff to relief.
Thurman v. Pfizer, Inc484 F.3d 855, 859 (6th Cir. 2007). Thastual matter must “state a
claim to relief that is plausible on its faceBell Atlantic Corp. v. Twomb\650 U.S. 544, 570
(2007). Plausibility “is not akito a ‘probability requirement,” but asks for more than a sheer
possibility that a deferaiht has acted unlawfully.fgbal, 556 U.S. at 678 (quotinbwombly 550
U.S. at 556). “[W]here the wefileaded facts do not permit the dotarinfer more than the mere
possibility of misconduct, the ogplaint has alleged—but it has rishow[n]'—‘that the pleader
is entitled to relief.” Id. at 679 (quoting Fed. R. Civ. P. §@)). “A motion brought pursuant to
Rule 12(c) is appropriately granted ‘when no matessue of fact exts and the party making
the motion is entitled to judgment as a matter of law.ticker 539 F.3d at 549.

b. Analysis

Liberty Mutual seeks to disiss Plaintiff’'s intentionalmisrepresentation, negligent-
misrepresentation, intentionalt@nference-with-busess-relations, negligence, discharge-in-
violation-of-public-policy, intetional-infliction-of-emotional-digess, and TCPA claims, based
on the procedural posture Bfeeman J including the Court’s ordegranting Liberty Mutual’s
motion to dismiss and the judgmt therein. (Doc. 18.)

In granting a motion to voluntarily dismiss a case, a court may impose terms necessary to

offset prejudice to the defendarridgeport Music, Inc. WUniversal-MCA Music Pub., Inc.



583 F.3d 948, 954 (6th Cir. 2009). To offdet prejudice to Liberty Mutual iRreeman ] the
Court, without objection from Plaiiff, ordered that, if refiledthe case would resume the same
procedural posture, with all preuis rulings and entries to standtrdeman ) Doc. 28.)

Plaintiff now attempts to assert the same 8tete-law claims that the Court dismissed in
Freeman | (Freeman ) Doc. 12, at 3-5.) Given the Cowrpreviously imposed terms and the
reasoning in the Court’s prior opiniaiismissing these claims, the Court VBIRANT Liberty
Mutual’'s motion to dismiss Plaintiff's clainaf intentional misregesentation, negligent
misrepresentation, intentionakémnference with busires relations, negligee, and intentional
infliction of emotional distress.

In addition, Plaintiff’'s THRA claims fail for the same reasons articulated by the Court in
denying her leave to amendfkneeman | (See Freeman Doc. 12, at 6—-7.) Tennessee Code
Annotated 8 56-8-113, which becameeetive on April 29, 2011, provides thaitfe 50 and
[title 56] shall provide the sole and exclusive statutory remedies and sanctions applicable to an
insurer, person, or entity licensed, permitted, dhauzed to do business under this title for
alleged breach of, or for alleged unfair ocegtive acts or practices in connection with, a
contract of insurance . . ..” This statute &etively eliminates the TCPA as a viable cause of
action for disputes arising from the insurer-insured relationship because the TCPA is not
contained in Title 50 or Title 56” for claims accruing after April 29, 20Mbntesti v.

Nationwide Mut. Ins. Cp970 F. Supp. 2d 784, 789 (W.D. Tenn. 2013). Accordingly, because
Plaintiff alleges the fire occued in 2013 and there is no questiba facts alleged establish that
this is an insurance dispute, her TCPA claares statutorily barred. The Court will, therefore,

GRANT Liberty Mutual’s motion to dimiss Plaintiff's THRA claims.



1. MOTION TO ENFORCE SETTLEMENT AGREEMENT

Turning to Liberty Mutual’'s motion to enfoe the settlement agreement, Liberty Mutual
argues that it formed a binding settlemeneagrent with Plaintiff when her counsel accepted
Liberty Mutual’s settlementféer of $10,000 via e-mail. (Doc26, at 3—7.) Liberty Mutual,
therefore, seeks to enforce tieems of the alleged settlement agreement and requests attorneys’
fees in connection with filig its motion to enforce.ld.)

a. Enforcement

Plaintiff does not dispute thahe “verbally agreed ®ettle the pending case for
$10,000.” (Doc. 34, at 3.) However, she arghes there was not a “meeting of the minds” on
the material terms of the settlement agreemddt.af 3—4.)

A federal district court is authorized toferce agreements to settle litigation pending
before it, “even if that agreement has not been reduced to wrifirffgefma-Scan, Inc. v.
Thermoscan, In¢217 F.3d 414, 419 (6th Cir. 2000) (internal quotation omitted). To encourage
settlement and to avoid costly litigation, “ctaishould uphold settlements whenever equitable
and policy considerations allowHenley v. Cuyahoga Cty. Bd. of Mental Retardation &
Developmental Disabilitiesl41 F. App’'x 437, 442 (6th Cir. 2005) (citidgo Corp. v. Allied
Witan Co, 531 F.2d 1368, 1372 (6th Cir. 1976)). Howevdh]eéfore enforcing a settlement, a
district court must conclude that agreeneaxt been reached on all material termRE/MAX
Int’l, Inc. v. Realty One, Inc271 F.3d 633, 645-46 (6th Cir. 2001). “The intent of the parties
when entering into a settlement agreement is ae igktact to be decided by the district court.”
Henley 141 F. App’x at 443 (quotinBrown v. Cty. of Genesg@72 F.2d 169, 174 (6th Cir.
1989)). Where facts are disputedgsstrict court should holdn evidentiary hearingRE/MAX

271 F.3d at 646. “However, no evidentiary hearinggggired where an agreement is clear and



unambiguous and no issue of fact is preselit.” Moreover, an evidémry hearing is not
required where neither party requests o8ee id. Summary enforcement of a settlement
agreement is appropriate “where no substantsgdude exists regarding the entry into and the
terms of the agreement|d.

The existence of a valid agreermhengoverned by state lawd. Under Tennessee law,
“[a] settlement agreement is mer@contract between the parties to the litigation,” and, as such,
is governed by contract lansweeten v. Trade Envelopes, @38 S.W.2d 383, 385 (Tenn.
1996) (citation and internal quotation marks omitte@i@nnessee contract law dictates that, to be
valid, “a contract must result from a meeting @& thinds of the parties imutual assent to the
terms.” Id. at 386 (citation and interngliotation marks omitted). Further, “a contract is
enforceable only to the extent tlilais assented to by the partiedd. (citation and internal
guotation marks omitted).

Here, the Court declines to hold an evitiy hearing in this matter because: (1)
neither party requested one; and (2) even mgwhe facts in the light most favorable to
Plaintiff, a valid settlement agreement was fedetween the parties under Tennessee law.
The Sixth Circuit decision iRlarris v. City of Chattanoogal37 F. App’x 788 (6th Cir. 2005), is
particularly instructive here. The plaintiff kharris filed a 42 U.S.C. 8983 action against the
City of Chattanoogald. at 790. The plaintiff's counselxXad a letter to counsel for the
defendant stating: “As we disssed yesterday . . . via telephomg client has accepted your
offer on behalf of your client . . . to settlesimatter for a sum of twenty-eight thousand five
hundred dollars.”ld. Plaintiff's counsel also wrote: “Issume that your client will also pay all
court costs. | further assurtieat this amount shall constitudesettlement of all claims

associated with this matter . . .1d. Shortly thereafter, the tBndant’s counsel sent the



plaintiff's counsel a proposed agreed agrdedismissal and a release of clainid. These
documents were never signdd. Instead, two weeks later, coun®l the plaintiff sent a letter
to the defendant’s counsel stating that his cfirajd] reversed her position on her acceptance of
[his] client’s offer” and made a “counter offer” in the amount of $75,060.According to the
plaintiff, she believed that the $28,500 amount wdagldhe first installmeraf a total settlement
amount of $100,000, and wished to withdraw from the settlement once she realized that $28,500
would be the totalld. at 791. The defendant filed a motion to enforce the settlement agreement,
which was granted after avidentiary hearingld. On appeal, the Sixth Circuit noted that, in
Tennessee, “[tlhe general rule . . . is thah#iarney cannot surrendaubstantial rights of a
client, including agreeing to dismissal ofgation which permanently bars a client from
pursuing his claim, without the exgss authority of the client.Id. at 793 (quotingAbsar v.
Jones 833 S.W.2d 86, 89-90 (Tenn. Ct. App. 1992 pwever, “[ulnder Tennessee law, where
a principal gives an agent expsesuthority to settle a caséher orally or in writing, the
principal is bound by the acts oftlagent within the scope oftaarity expressly conferred upon
the agent.”ld. at 794 (citingS. Ry. v. Picklel97 S.W. 675 (Tenn. 1917)). According to the
Sixth Circuit, even though Plaintiff claimesthie did not fully undetand the terms of the
settlement, she “initially gave [her attorney] exggauthority to settle the matter, and then later
reversed her position.Id. The Sixth Circuit, therefore, upld the district court’s decision to
enforce the settlement agreement and noteddhgtdissatisfaction Plaintiff has regarding the
settlement can only be directed towards her attornkely.”

Here, as the plaintiff iklarris did, Plaintiff gave her attornegxpress authority to settle
Freeman Ifor $10,000. Plaintiff herself avers that, abe “was informedthat Liberty Mutual

had offered $10,000, she “said yes to the settlenféartaver the phone . ...” (Doc. 34, at 9.)
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Plaintiff's attorney then formed a valid agreermeith counsel for Liberty Mutual to settle the
case for $10,000, which he confirmed via e-mail. (RX%c1, at 2.) At tht point, an agreement
had been reached on all material tefnEhat the attorneys had reached an agreement on behalf
of their clients was further ewathiced by the fact that Plaintiffteounsel provided Liberty Mutual
with a W9 form for the prepatian of the settlement checkld(at 1-2.) Pursuant to Tennessee
law, Plaintiff gave her attorney express authantgettle the case, amdaintiff is, therefore,
bound by her attorney’s act of accegtithe terms of the settlemegreement. Accordingly, the
parties have reached a binding agreement te bt case, whereby Liberty Mutual will pay
Plaintiff $10,000 in exchange for the dismissatto$ case and a release of the claims.

Plaintiff also argues that the Court shodé&tline to enforce theettlement agreement on
equitable grounds, specifically “on the groundsneintal incapacity, misrepresentation and/or
overreaching.” (Doc. 34, at 5.) Under Sixth Qitgprecedent, howevelpnly the existence of
fraud or mutual mistake can justify reopenargotherwise valid settlement agreemertignley
141 F. App’x at 443 (quotinBrown, 872 F.2d at 174). Moreover aitiff bears the burden of
showing mutual mistake or fraudd. Plaintiff does not asserhy evidence that would amount
to mutual mistake or fraud on any partyccardingly, Defendant’s motion to enforce the

settlement agreement will i8RANTED.

2 To the extent Plaintiff argues that the Ertdid not reach an agreement on who would be
responsible for mortgage payments, she only adteste/as a material term after the parties had
formed a binding agreementSdeDoc. 34, at 10: “I refused tgign the Confidntial Settlement
Agreement and Release after | learned . . .Ithais [to] be held responsible for mortgage
payments.”). By this point, Plaintiff had aldha“said yes to the settlement offer . . . 1t. @t

9.) “[l]f a party directs their Mayer to settle a case, and tlmtommunicated, the fact that a
person later on may change thaind about the settlement does affect the fact that it is
settled.” Harris, 137 F. App’x at 794. Moreover, Phiff appears to misunderstand that a
settlement can be effectedthout a signed writingTherma-Scan217 F.3d at 419.
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b. Attorneys’ Fees

Liberty Mutual asserts thatig entitled to its attorneys’ fees incurred in enforcing the
settlement agreement because Plaintiff actdxhdfaith by filing this lawsuit asserting claims
she knew were settled durifgeeman | (Doc. 26, at 7-8.) Aceding to Liberty Mutual,
Plaintiff “is improperly attempting to use the juditsystem to delay thenal resolution of this
case.” [d.)

Typically, each party will beats own attorneys’ feesAlyeska Pipeline Serv. Co. v.
Wilderness Society#i21 U.S. 240, 275 (1975). Howevefgderal court may assess attorneys’
fees against a party “favillful violation of a court order . . . [or] for bad faith or oppressive
litigation practices . . . .1d. (internal citations omitted).

Here, the facts do not support bad faith on Bedidlaintiff. Plaintiff's affidavit
demonstrates that, subjectively, she honaltynot believe she had reached a binding
settlement agreement with Liberty MutuaSe€Doc. 34, at 9-10.) Specifically, Plaintiff avers
that she agreed to dismiseeeman lwithout prejudice, “believing that [she] would have an
opportunity to take thisase to trial.” Id. at 10.) Additionally, Lberty Mutual never sent
Plaintiff the $10,000 settlement aomt, further reinforcing henistaken belief that a binding
settlement agreement had not been formedcostingly, Liberty Mutual is not entitled to
attorneys’ fees, and its request will BENIED.

V. CONCLUSION

For the foregoing reasons, Liberty MutudRale 12(c) partial motion to dismiss (Doc.

18) and motion to enforce settlement agreement (Doc. 25 RAINTED. The Court further

ORDERSthat: (1) Plaintiff's claims arBISMISSED WITH PREJUDICE; and (2) in
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accordance with the settlement agreement, Libdrtiual is to confer the settlement amount of
$10,000 upon Plaintiff. Liberty Mutualt®quest for attorneys’ feesI¥ENIED.
AN APPROPRIATE JUDGMENT WILL ENTER.

/sl Travis R. McDonough

TRAVISR. MCDONOUGH
UNITED STATESDISTRICT JUDGE

13



