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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

GINGER M. ROGERS

Plaintiff,
Case No: 17cv-6
V.
Judge Steger
NANCY A. BERRYHILL, Acting
Commissioneof Social Security
Administration

~ T O e T

Defendant.

MEMORANDUM OPINION

Introduction

Plaintiff seeks judicial review pursuant ection 205(g) of thé&ocial SecurityAct
(“Act”), 42 U.S.C. 8§ 405(g)of the denial by theCommissioner of the Social Security
Administration (SSA") of her application fodisability insurance benefits under Titleof the
Act, 42 U.S.C. 88 40434. The parties have consentto entry of final judgment by the United
States Magistrate Judge under the provisions of 28 U.S.C. 8§ 636(c), with any appe@ldorthe
of Appeals for the Sixth Circuit [Dod.3]. For the reasons stated herdwtaintiff’'s Motion for
Judgmenbn theAdministrative RecordDoc. 9 shall beDENIED, the Commissioner’'s Matn
for Summary Judgment [Doc. [L4hall beGRANTED, and the decision of the Commissioner
shall beAFFIRMED . Judgment in favor of theddendantshall be entered.
Il. Background

A. Procedural History

Plaintiff applied for disability insurance benefits under Title Il of the, A& U.S.C. 88
1

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnedce/1:2017cv00006/80592/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/1:2017cv00006/80592/16/
https://dockets.justia.com/

401-434. DPoc. 5,Tr. 122-25]. Section 205(g) of the Act, 42 U.S.C. § 405(g), provides for
judicial review of a “final decision” of the Commissioner of the SSRlaintiff’'s claim was
denied and she requested a hearing beforemméstrative law judg€“ALJ”) . [Doc. 5,Tr. 75-
76]. On January 8, 2016, following a hearing, the ALJ found thatnBff was not disabled
[Doc. 5,Tr. 7-23]. On November 10, 2016, SSA’s Appeals Council denied Plamtifquest
for review [Doc. 5,Tr. 1-3]. Thus, Plaintiff has exhausted her admiaibfe remedies, and the
ALJ’'s decision stands as the final decision of the Commissioner subject to |judidiw.
Plaintiff filed a Complaint irthe district court on January 9, 2013ubsequentlyRlaintiff filed a
motion for judgment on the adminiative recordand theCommissioner filed a motion for
summary judgment. Both motions are ripe for review.
B. The ALJ’s Findings
After considering the entire record, the ALJ made the following findings:

1. The claimant last met the insured status requiremehtthe Social
Security Act on March 31, 2009.

2. The claimant did not engage in substantial gainful activity during the
period from her alleged onset date of August 1, 2007 through her date
last insured of March 31, 2009. (20 CFR 404.1&{74eq).

3. Through the date last insured, the claimant had the following severe
impairments: degenerative disc disease; disorder of the muscle,
ligaments, and fascia; and COPR0 CFR 404.1520(c)).

4. Through the date last insured, the claimant did not hawa@arment or
combination oimpairments that met or medically equaled the severity of
one of the listed impairments in 20 CFR Part 404, Subpart P, Appendix 1.
(20 CFR 404.1520(d), 404.1525 and 404.1526).

5. After careful consideration of the entire record, the undersigned finds
that, throughthe date last insured, the claimant had the residual
functional capacity to perfm light work as defined in 20 CFR
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404.1567(b) except posturals limited to occasional. The claimant can
never climb ladders, ropes or scaffolds and never have exposure to
dangerous machinery. Handling andgering are limited to frequent.

The claimant must avoid exposure to fumes, dust, gases and pulmonary
irritants. The claimant is limited to occasional neck extension, occasional
neck flexion, and occasional neck rotation. The claimant can understand,
remember, and carrput simple, routine instructions and can make
simple work related decisions/judgments for unskilled work.

6. Through the date last insured, the claimant was urtabperform any
past relevant work (20 CFR 404.1565).

7. The claimantwas born on May 13, 196&nd was 47 years oldhich is
defined as a younger individual afy®8-49, on the date last insure@20
CFR 404.1563).

8. The claimant has a limited eduicat and is able to communicate in
English (20 CFR 404.1564).

9. Transferability of job skills is not material to the determination of
disability because using the Medidabcational Rules as a framework
supportsa finding that the claimant is “not dided,” whether or not the
claimant has transferable job skill{SeeSSR 8241 and20 CFR Part
404, Subpart P, Appendix 2).

10. Through the dated last insured, considering the claimage, education,
work experience, and residual functional capactgré were jobs that
existed in significant numbers in the national economy that the claimant
could have performed. (20 CFR 404.1569 and 404.1569(a)).

11. The claimant was nainder a disability, as defined the Social Security
Act, at any time fromAugust 1, 2007, the alleged onset date, through
March 31, 2009, the date last insured. (20 CFR 404.1520(Qg)).

[Doc. 5,Tr. 12-20].
C. Relevant Facts
1. Plaintiff's Age, Education, and Past Work Experience
At the time of the hearing bmre the ALJ on December 10, 20 aintiff was54 years

old. Shewas46 years old at the time of halleged oset of disability omAugust 1, 2007and
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she has pastelevant work selling pictures for a photography company, as a clerk in @ hom
improvement store, in ral shoe skes, and in a furniture mill. Joc. 5,Tr. 146] She completed
the tenth grade and subsequently earned General Education Development high school
equivalency diploma.[Doc. 5, Tr. 146, 21(. She received medical transcription trainimg i
2009. [d].
2. Plaintiff's Testimony andMedical History

The parties and the ALJ have summarized and discussed the medical and tdstimonia
evidence of the administrative record. Accordingly, the Court will discuse timatters as
relevant to the anatys of the parties’ arguments.
I1I. Analysis

A. Standard of Review

To establish disability under the Social Security Act, a claimant must estahksis
unable to engage in any substantial gainful activity due to the epasteh a medically
determinablephysical or mental impairment that can be expected to result in death or that has
lasted or can be expected to last for a continuous period of not less than twelve nd@nths.
U.S.C. 8423(d)(1)(A);Abbot v. Sullivan905 F.2d 918, 923 (6th Cir. 1990). eT@ommissioner
employs a fivestep sequential evaluation to determine whether an adult claimant is disabled. 20
C.F.R. 8404.1520. The following five issues are addressed in order: (1) if the claimant is
engaging insubstantial gainful activitghe is nodisabled; (2) if the claimant doest have a
severe impairment she is not disabled; (3) if the claimantpairment meets or equals a listed
impairmentshe is disabled; (4) if the claimantdapable of returning to work she has done in the

past she isot disabled; (5) if the claimant can do other work that exists in significartiersrm
4



the regional or the nati@l economy she is not disabletd. If the ALJ makes a dispositive
finding at any step, the inquiry ends without proceeding to the next step. 20 £€4R1520;
Skinner v. Sey’ of Health & Human Servs902 F.2d 447, 4480 (6th Cir. 1990). Once,
however, the claimant makegpeama faciecase that she cannot returrhier former occupation,
the burden shifts to the Commissioner to show that there is work in the national gaghiazim
she can perform considering her age, education and work experi®ickardson v. Seg,
Health and Human Serys735 F.2d 962, 964 (6th Cir. 1984pe v. Weinbergebs12 F.2d 588,
595 (6th Cir. 1975).

The standard of judicial review by this Court is whether the findings of the Czsiomer
are supported by substantial eviden&&chardson v. Peralet02 U.S. 3891971);Landsaw V.
Secy, Health and Human Sery803 F.2d 211, 213 (6th Cir. 1986). Even if there is evidence on
the other side, if there is evidence to support the Commissioner’s findings they ratfgined.
Ross v. Richardsed40 F.2d 690, 691 (6th Cir. 1971). The Court may not reweigh tderea
and substitute its own judgment for that of the Commissioner merely because glbstant
evidence exists in the record to support a different conclusion. The substantial evidledaesds
allows considerable latitude to administrative decision makingresupposes there is a zone of
choice within which the decision makers can go either way, without inteckeigy the courts.
Felisky v. Bowen35 F.3d 1027 (6th Cir. 1994) (citifdullen v. Bowen800 F.2d 535, 548 (6th
Cir. 1986));Crisp v. Sec’yHealth and Human Serys90 F.2d 450 n.4 (6th Cir. 1986).

The court may consider any evidence in the record, regardless of wineth®&rX cited
it. See Heston v. Comm’r of Soc. S&5 F.3d 528, 535 (6th Cir. 2001). However, for

purposes of substtal evidence reviewthe court may not considany evidencehatwas not
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before the ALJ.Foster v. Haltey 279 F.3d 348, 357 (6th Cir. 2001). Furthermore, the court is
not obligatedo scour the record for errors not identified by the claimidotvingon v. Astrue

No. 2:08cv-189, 2009 WL 2579620, at *6 (E.D. Tenn. Aug. 18, 20@8ting that assignments
of error not made by claimant were waived), &sdues which are ‘adverted to in a perfunctory

manner, unaccompanied by some effort at developed argumentation, are deewssl”wai
Kennedy v. Comm’r of Soc. Se&&7 F.App’'x 464, 466 (6th Cir. 2003) (quotirignited States v.
Elder, 90 F.3d 1110, 1118 (6th Cir. 1996)).

B. Discussion

Plaintiff challenges the ALJ's determination that she was not under a disability, as
defined by the Act, from August 1, 2007, the alleged onset date, through March 31,h2009, t
date last insured. Sipeesentshe followingthreeissuedor review:

1. Whether the ALJ failed to apply the proper legal standard in finding that
Plaintiff's testimony and symptoms were not fully credible, and whether s
decision is spported by substantial evidence.

Plaintiff argues that the ALJ committed various errors in determithiggher statements
regarding her symptoms wemet fully credible, andhatthe ALJ’s finding was not supported by
subsantial evidence. Plaintiff assertsfirst, that the ALJ mischaracterized the activities she
performs on a daily basis and the nature, intensity, and frequency of daily and tixtiesashe
can perform. She asserts that, contrary to the ALJ’s finding, she does not psgoificant
activities, and certainly not without significant restrictions. For gtanshe asserts, she can do
light housework and chores, but she can only do a little and then must rest. She asserts that she

can manage medications and finances and visit with family, but those activities do not

necessarily involve her physical impairments, and she did not allegmemial impairments.
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She argues that, contrary to the ALJ’s inference regarding her dailyiasti8SA regulations
and case law dictate that a claimant’s ability to perform simple fundioisas driving, grocery
shopping.or dishwashing does naeflectan ability to perform substantial gainful activity where
those activities are performed on an intermittent basis due to pain.

Plaintiff further argues that, even if the ALJ accurately stated the proof of her daily
activities, her aility to perform light housework and limited chores with assistance does not
support a finding that she is able to perform light work, or even a full rangel@iftaey work.
Shealso argues that the Alfdiled to properly develop and consider her testimonyfandd
inconsistencies in ér testimony where none existed. She asHaatshe ALJ eroneously stated
that her neck and back pain and respiratory innpeants improved with medicatipmwhen her
testimony and medical records support that her respiratory problems continuedé¢o.v@ire
asserts that medication helps, but she remains in significant pain, and a clahmac&nmot
work without significant pain is disabledPlaintiff asserts that the ALdlsoerred by finding
there were no significant reports of bamkneck pain restricting her overall functibacauséder
cervical spine impairments were established by objective medical evid&heealso notethat
she credibly testified that she could walk no more than a half mile without resg dbe
relevant griod and had to stay home from work to lie down three or four days each month. She
points out thaWvocational Expert (“VE”) Rodney Coles Well testified that an individual typica
could not sustain competitive employmemder such conditionsFinally, Plaintiff argues that
the ALJdrew an impermissible inferentigat her spine impairment was less severe than alleged

based on her decision not to have surgery witfiitconsidering her reasons for the decision.



In her motion for summary judgment, the Commissioner responds that the ALJ properly
considered Plaintiff's symptoms, and that substantial evidence supports theiadidigs. The
Commissioner asserts that the ALJ partially credited Plaintiff's allegatiohs a result,he
included signifiant limitations in the determination of Plainsffesidual functional capacity
(“RFC), including: (1) postural restrictions such as occasional neck extension, flexion, and
rotation, in light of Plaintiff's testimony that she had difficulty turning Ihead during the
relevant period(2) limited exposure to fumes, dust, gases, and pulmonary irritantseaslfaof
her testimony that she could not tolerate cologne and fumes from diesel truck§3)and
limitations to simple, unskilled work to account festrictionsdue to pain. The Commissioner
asserts that, in discounting Plaintiff’'s subjective allegetiof disabling pain, the ALJ considered
the objective medical evidendelaintiff's treatment historyheractivities of daily living, andher
inconsistent statements.

The Commissioner argues that, contrary to Plaintiff's assertion, the objectided

evidence showed only a moderate spine impairment during the relevant period;ff Plainti
managed her symptoms with omBe-counter medications; she sought no treatment related t
her cervical spine impairmerdand no medical providers noted any relatettfional limitations.
The Commissioner argues that, similarly, the evidence does pporsuhat Plaintiff had to lie
down three or four times per month due to neck pain, notingRlzmtiff did not allege
disability due to a neck impairmein her Disability Reporand shetestified that she could
perfom work in a shoe department despig neck impairment.

The Commissioner also disputes Plaintiff’'s assertion that the ALJ made an imprope

inference regarding her disinclination to have neck surgestingy that the ALJ accepted
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Plaintiff's own testimony regarding the decision. The Commissioner argudteha@cord does
not support Plaintiff'sclaim of disability due tochronic obstructive pulmonary disease
(“COPD”) because she testified only thaiestould not go camping or be around cologne or
vehicle fumes a pulmonary functioning test showed only moderate obstruction with mild
decreased forced vital capacity (“FVCher condition required little medical treatmeand
there is no documentation @inctional limitations. The Commissioner asserts that the ALJ
properly considered Plaintiff's daily activities as one factor in agsgdser credibility, and
substantial evidence supports the ALJ’s conclusion that her physical impairmemgsnot
disabling during the relevant period.

A claimant’s subjective complaints can support a claim for disability if there is also
objective medical evidence of an underlying medical condition in the reGwdley v. Comm’r
of Soc. Sec656 F. App’'x 113, 119 (6th Cir. 2016An ALJ, howeverjs “not required to accept
a claimant’s subjective complaints and may properly consider the credddibtylaimant when
making a determination of disability.” Id. (quotations omitted). An ALJ's credibility
determinationg afforded great weight, provided it is supported by substantial evidihce.

The ALJ must follow a twestep process for evaluating an individual's reported
symptoms: (1) determine whether the individual has a medically determinablieniepiathat
couldreasonably be expected to produce the individual's alleged symptoms; and (2)eetveduat
intensity and persistence of an individual’s symptoms, such as pain, and deterngreeihe¢o

which an individual's symptoms limit her ability to perform woelated activities. SSR 9Bp*;

1 SSR 967p was superseddry SSR 163p on March 28, 2016after the ALJ’s decision
in this case Regardlessany differences in the superseding regulation do not affect the
9



20 C.F.R. 8 404.1529. In Step (2), the ALJ must examine the entire case record, including the
objective medical evidence; the individual's own statements about the intgresgigstence, and
limiting effects of symptoms; statements and other information provided by medigaks and

other persons; and any other relevant evidence in the case re88/R.967p; 20 C.F.R. 8
404.1529.

In analyzing a claimant’s subjective allegations, the ALJ examines the clairdailys
activities; the duration, frequency, and intensitpain; dosage, effectiveness, and side effects of
medication; precipitating and aggravating factors; and functional atestis. 20 C.F.R. §
404.1529. Where the degree of an individual’'s subjective complaints does not match the
frequency or extent of éatment sought, the ALJ may find the claimant’s statements less
credible, but the ALJ first must considery explanations the claimant may provide for failing to
seek treatment or failing to follow treatment as prescribdér example, the claimant’s
symptoms maybe relieved with ovethe-counter medication, or the symptoms may not be
sufficiently severe to prompt thdaimantto seek ongoing medical attention. SSR 96-7p.

In his decision, the ALJ determined that, through the date last insured, Plaaatiff
degenerative disc disease (“DD); disorder of the muscle, ligaments, and fascia; and COPD,
and that each of these medically determinable impairments was sdYece 5[ Tr.12]. The
ALJ determined, however, that Plaintiff did not have an impairn@nicombination of
impairments that met or medically equaled the severity of the listed impairments in.R C.F
Part 404, Subpart P, App. IDoc. 5,Tr. 13]. The ALJ then determined, based on consideration

of the record as a whole, that Plaintiff hhé RFC to perform light work, with posturals limited

arguments at issueere.
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to occasional.[Id.]. The ALJspecifically roted that Plaintiff can never climb ladders, ropes, or
scaffolds andcannever have exposure to dangerous machinery; that handling and fingering are
limited to frequentithat shemust avoid exposure to fumes, dust, gases, and pulmonary irritants;
that she is limited to occasional neck extension, flexion, and rotation; and that she can
understand, remember, and carry out simple, routine instructions and can make sirkple w
related decisions/judgments for unskilled world.][

In consideration of Plaintiff's claim that she was unable to work during the relevant
period due to problems with her neck and breathing, the ALJ took afotke following
statements by Plaintifshehad been advised by her doctors to undergo neck surgery for the
insertion of metal barsto her neck but derled; she had worked at a Belk'sghrtmenttore
but quit after she was informed she would be transferred to the perfume departraast libe
perfumes would aggravate her COHRigr breathing problems had become worse over the last
three years; she had smoked for many years and stopped only three years pedrearing;
shehad worked for a photography company but quit because her neck impairment prevented
significant travel by carher symptoms would come and go; she was sometimes unable to turn
her head; she underwent chiropractic treatment for her neck, whpmioved her symptoms
somewhat but she was unsure of the dates of treatment; she did not file for disability prior to
2013 because she did not think she would be eligdhleexperiencegain in her neck prior to
March 2009 and described the pain as an eight or nine on a scale of one to ten, but subsequently
stated that, most of the time, the pain was a five; she often had to lie down during the tay due
pain; she would experience a burning sensation in her neck that radiated doarmhehe

would experience tingling and numbnesst ot all the timeCOPD was her primary problem
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prior to March 2009 and limited her daily activities during the relevant period; ab&ot able

to go camping, be around diesel trucks, or walk long distances due to her breathinggroble
she had some problems climbing stairs and could only walkHalf anile before having to stop;

she could lift objects but could not carry them; she could carry less than 20 pounds; she had
some problems riding in a car; she could drive, but when her neck acted up she could not; she did
not drive very much prior to March 2009; and her neck problems did not affect her wiorking

retail shoe departmentDéc. 5,Tr. 14-15].

The ALJ found that Plaintiff's medically determinable impairments cbeldeaonably
expected to cause hatleged symptoms, buRlaintiff's statements concerning the intensity,
persistence, and limiting effects of her sympsowere notentirely credible[Doc. 5, Tr. 15].

The ALJ determined that thmedical record as a whole did not reveal evidence of significant
functional limitations prior to March 31, 2009, and treatment records did not support Paintif
alleged functional limitabns during that tim@ld.]. The ALJ made extensive findings upport

of his credibility determination, noting that, contrary to Plaintiff's allegatitrematment recosd
revealed good control and/or management of Plaintiff’'s adverse symptoms durimgetrantr

period with use of medication and without evidentagnificant side effectslfl.]. Specifically,
treatment records revealed good pain management with the use of pain medication, and a
reduction in COPD symptoms with medication despite Plaintiff’'s continued us&aéttes

during therelevanttime [Id.; see alsdoc. 5,Tr. 215-22, 238-51, 260-80].

The ALJ also noted that Plaintiff indicated in an Adilinction Report that Plaintiff
could perform many activities of daily living without significant restriction fromihgpairments

[Doc. 5,Tr. 15; alsoseeDoc. 5,Tr. 174-83] Specifically, the ALJ noted that Plaintiff claimed
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she “could care for hgversonal care needs, prepare simple meals, go out alone, shop in stores,
pay bills, and visit with othetgDoc. 5,Tr. 15]. The ALJ noted Plaintif testimony that her

neck paindid not affect her ability to work in the shdepartment at Belk’s, and that she did not

file her disability claim until 2013 drause she did not think she would qudlipc. 5,Tr. 16,

34-35] The ALJ also noted that Plaintiff did not indicate that her COPD affected hkrinvor

the shoe department at Belk’s, that she testified that she left her job only whanesh&rdnsfer

to the perfume department, and that she continued to smoke cigarettes during thepeiedant
despite her diagnosis with COPDoc. 5, Tr. 17, 31-32). The ALJ found that the medical
evidence was consistent with Plaintiff's testimony regarding hertyalbdi work and perform
activities of daily Wving prior to March 31, 2009 [Doc. 3y. 16].

Plaintiff argues that the ALJ mischaracterized her ability to perform dailyitegibut
substantial evidence supports the ALfilglings. Plaintiff indicated in her March 2014dult
Function Report that she coutlb light housework and some laundry, though steetbaake
breaks; sheauld drive a car, go out alone, and shop, though her familyeldiprcarry in the
groceries; she coulday bills and take care of her finances; she prepsiraple mea daily,
though her family helped; and she visitaad chatedwith others almost dailjDoc. 5,Tr. 174-
80]. Moreover, she statithat shewas limited in her activities by her COR which she testified
in the2015administrative hearingadbecomeextremely bad oveihe pecedingthree years and
had become really bad in 2009 or 2010, suggesting her activities were lesteresinring the
relevant time periofDoc. 5,Tr. 31, 174-80].

Plaintiff further argues that, even if accurate, the daily activities cigegtiebALJ do not

support her ability to perform substantial gainful activity. She cites twe tasipport of her
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argument In Rogers v. Comm’r of Soc. Se¢86 F.3d 234, 249 (6th Cir. 2007), the Sixth Circuit
determined that minimal daily functions suel driving, grocery shopping, housecleaning,
reading, caring for dogs, and watching the news were not comparable to typkacivaties—
specifically, walking, standing, sitting, lifting, pushing, pulling, reachitagrying, or handling,
as stated ir20 C.F.R. 8§ 416.921(b). The Sixth Circuit found that the ALJ in that caskdtiad
mischaracterized the scope of the claimant’s activdies alsofailed to examine the physical
side effects of those activities coextensive with their performgdde For example, the Court
noted that, althougthe claimant liked to readhehad difficulty holding a bookthatshe cared
for her dogs, but that only involvexpening the door to let them out; atfit she did very little
driving because she could not f&it longer than a few minutd#d.]. The Court also noted that
the ALJ failed to mention that the claimant received assistance with many a€the&ties and
personal care from her childrgial.].

Similarly, in Walston v. Gardner381 F.2d 580, 586 (6th Cir. 1967), the Circuit Court
determined that the claimant’s ability to perform simple functions did not seadgsndicate an
ability to engage in substantial gainful activities where those activities were intetnaitte
done in spite of the intengmin suffered by the claimant with movement. The Court noted that
the claimant’s testimony regarding his pain was confirmed by evetprdebo examined him,
that he walked with a cane and could go no more than a block, and that he appeared to be
“always conscious of ever present paitd.].

The circumstancesf the present case are distinguishalddthough Plaintiff noted in her
2014 report that she received help from family with cooking, housework, and carryiegi€soc

she also testified that, dog the relevant time period in 2007, 2008, and 2009, her neck pain, on
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a scale of one to ten, was “masit the time, tolerable at five,and her COPD had become
significantly worse in recent yea®oc. 5,Tr. 31,35]. She also indicated that, althowgite had
given up hobbies as a result of her COPD and could not be around cologne or vehicle fumes
during the relevant timshe did “normal every day stuff, the housework and stuff like jthati
she could walk approximately half a mile before she would need to stop [Doc. 38-39].
Moreover, as the ALJ noted, the record showed evidence of minor disc bulgesodarhte
DDD in 2006, but Plaintiff's reported neck and back pain were controlled with medidaitoe
was no evidence of significant side effects or functional restrictiansg later medical records
dealing with Plaintiff's COPD and other needsdaéttle to no mention of neck or back pain
and repord normal physical findinggDoc. 5, Tr. 15, 21527, 23658]. Notably, medical
evidenceindicataed only moderate obstruction as a result of Plaintiff's COPD duringelleant
period andtreatment with medication, antdsupports that Plaintif's COPQrew more severe
subsequent to éhtime in questionoc. 5,Tr. 236-84].

Although Raintiff challenges the ALJ’s findings thaer testimonywas inconsisterand
that the record failed to support any significant functional restrictionsr gaothe date last
insured,she cites to nothing in theecord thatcontradcts the ALJ’'s determination Plaintiff
correctly asserts that her testimony and medical records support tHaOR® worsened over
time; however, the evidencealso supports that Plaintiffs symptoms from her neck and
respiratory impairments impved wih medicationthough that medication became less effective
as her COPD became more sevgseeDoc. 5, Tr. 23651, 26584]. Her assertion thaher
cervical spine impairment as established by objective medical evidensesupported by the

ALJ’s determinatiorthat her DDD, disorder of the muscle, ligaments, and fascia, and @DPD
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were severe impairments.D¢c. 5,Tr. 12]. However, tiat does not refute the ALJ’s further
determination that there were no significantarep of back or neck pain restricting Plaintiff’s
overall function.

Regarding Plaintiff's argument that tWd.J made an improper inference that her neck
impairment was less severe than alleged based on her decision not to have Blageify
testifiedthat she elected not to have recommended surgery because it was scary to think about
and, “I thought as long as | could deal | wduj@oc. 5,Tr. 30-31]. To the extent that the ALJ
inferred from this that Plaintiff pain was less severe than allegeath inference is reasonable.
Moreover, the ALJ stated that he had considéhedrecord as a whole, includirRjaintiff's
testimony andsymptomsthe objective medical and other evidenaad opinion evidencgnd
substantial evidence supports the ALBseasment of Plaintiff's symptonj®oc. 5,Tr. 10, 14
18].

2. Whether the ALJ failed to apply the proper legal standard in his decision to
deny benefits to Plaintiff in light of medical evidence obtained after theate last
insured, and whether his decision is supported by substantial evidence.

Plaintiff argues that the ALJ failed to consider medical records from thitedate last
insured in determining whether she was disabled during the relevant prior pehedargbes
that the ALJ citedDctober 31, 2014ecordsdemonstratinghtat herpulmonaryfunctioning met
the criteriafor listing section3.02, but failed to develop the record to determine whether the
same condition existed prior to March 31, 2002p state reasons for rejectingtbvidence.

The Commissioner responds that substantial evidence supports the ALJ’'s decison. T
Commissioner assets th&aintiff must demonstrate thashe became disableldefore the

expiration of her insured status, and she failed to sthaw her 2014 tests were reasonably
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proximate to the relevant period. The Commissioner argues that testimony demntevindicate
Plaintiff's condition was significantly different in 2014 than it was during tblevant period
that Plaintiff fails to eplain what the ALJ should have done to develop the record for the
relevant periodandthat Plaintiff's testimony during the hearing focused almost entirely on the
relevant period. The Commissioner asserts that the ALJ was not required to devesmprthe
further becaus, given the time gap, doing so would not have provided relevant information
about Plaintiff's functioning prior to March 2009, and the available medical evidemoethe
relevant period was sufficient.

For the reasons that follow, | wour with the Commissioner’'s assessment. Fihst, t
parties agre¢hat theresults ofPlaintiff's pulmonary functioning testn March 8, 2007 pefore
her August 1 2007, alleged onset datid not meet the level of Listing 3.GPoc. 5,Tr. 27].
Assuming, as Plaintiff contends, that the October 31, 2&sfidemonstrates thdater COPD
meetsthe listing criteria it was conducted five years after the relevant period. Moreover,
medical records and other evidence do not support that the same condition existedhéuring
relevant period. See Begley v. Mathew544 F.2d 1345, 1354 (6th Cir. 1976) (noting that
medical evidence of a subsequent condition of health may be used to establish émeexist
the same condition at the preceding time if it is reasonably proximate to the pgeoadin On
the contrary, the record indicates that Plaintiff's respiratory conditiomgitine relevant period
was much less severe than it became in 2014.

Specifically, medical records from immediately prior be trelevant period indicate no
more than moderate COPDqc. 5,Tr. 12122, 27485]. An examination from August 2007

indicated exacerbated COPD and wheezing, but it also noted Inoesparatory effort and
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excursion, and Plaiiff was prescribed medicatio [Doc. 5, Tr. 274-75]. There is little
subsequent evidence regardingiftiffs COPD until after thedate last insured. Moreover,
medical records from 2014 indicate that Plaintiff reported her COPyetéag worsethat her
exertional shortness of émth had worsened over the past yaadthat her inhalers were “not
working as effectively as they did in the paddoc. 5,Tr. 239]. Plaintiff's testimony supports
this trend. Plaintiff testified in December 201%hat her breathing problems had gotten
“extremely bad over the pasthree years, and that they had gottezally bad in perhaps 2009

or 2010[Doc. 5,Tr. 31]. She testified that, prior to March 31, 2009, she could afatkuthalf a

mile before stoppig, but at the time of the hearing she could walk “hardly any distanitieSwy
having to stop [Doc. 5Tr. 39]. She also testified that, during the relevant period, she could
climb stairs, stopping to catch her breath as she went, but @atiwef the hearing she could not
[Doc. 5,Tr. 40]. Thus,evidenceand testimony do not support tHiaintiff's condition during

the relevant period was comparable to her condition in 2014. Although Plaintiffsattgat the

ALJ should have further developed the aet; the ALJ considered the available medical
evidence from before, during, and after the relevant period, and Plaintiff was cgilcifi
guestioned in the administrative hearing about the severity o€C®&D during the relevant
time. Plaintiff does nospecify what more the ALJ should have domdaintiff also argueshat

the ALJ failed to stateeasons for rejecting the 2014 evidence, but the ALJ explicitly noted the
October 31, 2014, records and stated that those findings were from outslritd of review
[Doc. 5, Tr.16]. Thus, the ALJ's determination was proper and supported by substantial

evidence
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3. Whether the ALJ failed to apply the proper legal standard in determining
Rogers is able to perform light work, and whether his decision isupported by
substantial evidence.

Plaintiff argues that the ALJ erred by failing to find that she is limited to perfgrtess

than a full range of sedentary work and, more specifically, by failingrisider the proof of her
severe medically determibke impairmentsand failing to find her testimony fully credible. She
argues that the ALJ’'s finding that she was capable of performing light work efthirc
limitations was contradicted by the record evidence. Shetagbat physical impairments
docunented in medical recasdare consistent with her pain and other symptoms, and that the
ALJ failed to appreciate the consistency between the objective findisgecifically, a 2006
MRI and physical examinationsand her testimony. She asserts thatdyerptoms limited her
ability to walkand carry items, as required faght work. She further asserts that the physical
limitations resulting from her neck impairment and COPD, combined with heratuiual
background, do not qualify her for direct entry into any employment, and support afofdin
disability.

The Commissioner responds that substantial evidence supports the ALJ’s finding that
Plaintiff could perform a restricted range of light work during the esleveriod. The
Commissioner arguesha medical records indicate that Plaintiff had moderate Db
managed her symptoms with ostee-counter medications ardld not report any neck pain or
other symptoms from her DDD to any medical provider during the relevant period. The

Commissioner asss thatno medical providers noted any functional limitations related to

Plaintiff's neck impairment, nor did they refer her to a specialist. The Commessasserts that
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the ALJ gave Plaintiff considerable benefit of the doubt and properly includédtions in
Plaintiff's RFC that were consistent with the record as a whole.

RFC is an “assessment of an individual's ability to do sustained-retated physical
and mental activities in a work setting on a regular and continuing basis.” S&R FORFC
assessment considers “only functional limitations and restrictions that resulaf individual's
medically determinable impairment or combination of impairments, including the impany of
related symptoms.”ld. The RFC assessment first must ttiyy the individual’s functional
limitations or restrictions and assess his or her welkted abilities on a functiey-function
basis.” Id. Subsequently, the RFC may be expressed in terms of exertional levels ef veork
sedentary or lightld.

Contrary to Plaintiff's assertion, substantial evidence supports the AL&srdeation of
Plaintiffs RFC. As noteabove, the ALJ took extensive note of Plaintiff's medical history and
determined that the record evidence did not comport with the extent of her repometbms.
Indeed, the ALJ specifically noted an August 3, 2006, MRI, which revealed that P#intif
cervical spine did not demonstrate soft disc protrusion, extrusion, or bony spinalssfpoaosi
5, Tr.15, 226]. The report notexlidence of a hard and soft disc bulge to a minor degree-at C4
5; DDD with a hard and soft disc bulge at &5andassociated bilateral degenerative uncal spurs
at C56, with some encroachment on the neural forarfiicid. The AlLJalsonoted aluly 24,
20086 record notingnoderate DDD at Gb with moderate anterior and lessertpasr spurring
[Doc. 5, Tr.15, 225]. Howeverthe ALJ also noted subsequent treatment records indicating that
Plaintiff's reported neck and back pain were controlled with meditcatithout significant side

effects or functional restrictions [Doc. 5, Tt5, 21527, 23858]. As the ALJ noted, medical
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records from during andfter the date last insured reveal overall normal physical findings
without restrictionDoc. 5, Tr. 17, 265-85].

Although Plaintifftestified thatthree or four times per montshe could not hold up her
neck and had to stay home to lie down, she also testified that her neck did not affect har work i
the retail shoe department at Belk’s, she could walk up to a half mile befong hagtop due to
her COPD, and she could lift items, though she lewlesdifficulty carrying thenjDoc. 5, Tr.
30-42] Notably, after detailing the medical evidence, the ALJ noted that he gave sorhe weig
to opinion evidence provided by medical consultdht Joseph Curtsinger, who found that
Plaintiff had severe impairments of DDD and disorder of the muscle, ligaments, and fascia, but
little weight to the findings of medical consultant Dr. Charles Settle, who foandPthintiff had
no severe impairmenta the relevant time period. [Doc. 5, Ti8]. Thus, Plaintiff’'s argument
that the ALJ failed to comder proof of her severe edically determinable impairments lacks
merit. Plaintiff's assertiothat the ALJ erred by failing to find her testimoiojly credible has
been addressed above. Accordingly, | find that substantial evidence supports tlke ALJ

determination of Plaintiff's RFC.
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V. Conclusion

Having carefully reviewed the administrative record and the parties’ briedd fil
support of their respective motiortbe Plaintiff's Moton for Judgment on the Administrative
Record shall be DENIED, the Commissioner'sMotion for Summary Judgmeénshall be
GRANTED, and the decision of the ALJ shall BEFIRMED . Judgment shall be entered in

favor of the Defendant.

ENTER.

Isl Chwistopher H. Steger
UNITED STATES MAGISTRATE JUDGE
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