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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

ASHLEY McNABB, )
)
Plaintiff, )
)
)
V. ) No.:1:17-cv-00057-TAV-CHS
)
K-VA-T FOOD STORES, INC. d/b/a )
FOOD CITY, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

This civil case is before the Court defendant’s motion for summary judgment
[Doc. 16] regarding plaintiff's claims under Titidl of the Civil Rights Act of 1964 for
hostile work environment sexual harassmendl retaliation [Doc. 1]. The Court has
reviewed defendant’s memorandum in suppbrits motion [Doc. 17], plaintiff's response
in opposition [Doc. 20], and defendant’s refidoc. 21]. For the @sons that follow, the
Court will grant summary judgment for defentlan plaintiff’s retaliation claim and deny
summary judgment on plaintiffsexual harassment claim.
l. Background

Plaintiff, Ashley McNabb, was a part-tevemployee for defendg Food City, at
its Harrison, Tennessee location. The inotdihat gave rise to this action occurred
February 19, 2016 [Doc. 1]While working in the bakerglepartment, a co-employee,
Samuel Fisher, “grazed against [plaintiff] indoehind” on three separate occasions [Doc.

20-3 p. 24]. Shortly thereafter, Fisher aggmwhed plaintiff from behind, put his arms
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around her neck, and choked her ® ploint where sheotild not breathdd. at 29]. After
plaintiff told Fisher several ties to stop, Fisher releaseaipliff and immediately left to
go on his breakigl.].

Following this incident, plaintiff called gsistant Manager Ligdaase Duncan on her
cellphone since Duncan was not at wddk it 30-32]. Duncan called the manager of the
bakery-deli department, Doris Adams, who algs not working but arrived at the store
shortly after to speakith plaintiff [Id.]. It was during this tira that the manager on duty,
Keith Berberich, was notified @he incident and spoke with pheiff as well [Doc. 20-1 p.

3]. Plaintiff described the incident to Berich and Adams and asked them to watch the
camera that caughterentire incidentlfl.]. Berberich told plaintiff that he did not need to
see the video and that he believed her [Doc. p038B]. Berberich sent plaintiff back to
work since Fisher was on his bkeastructed her to ignore $her if she saw him, and told
her that he would speak to Fislhenen he returned from his bred#.[at 39].

When Fisher returned from his break, ias not stopped from going back to the
area where plaintiff was workindd]. at 41]. As a result, plaiiff called her fiancé, Oliver,
who arrived at the store soon thereaftéi][ Because Fisher waslktvorking in the same
area as plaintiff, Oliver called the polidel[at 44]. At this pointnone of the managers
involved with plaintif's complaint had viewed the videhowever, when police arrived,
Berberich and the officers watched thdeo which showed a “clear assauld.[at 48].
Thereafter, Fisher was arrested and Berheapologized to plaintiff after seeing how

severe the incident wa&d[]. Afterward, Fisher was feon the schedule and was not



immediately terminated; instedéisher was terminated foring a “no call, no show” after
not showing up for work for a few dagter the incident [Doc. 20 p. 4].

Plaintiff contends that during this timerpl defendant did ngdroperly investigate
her claim or make any accommodations for her neledsf 6]. Instead, plaintiff called
the district manager three weeks later to ask mdhone had talked toer about the assault
[Doc. 20-3 pp. 59-60]. When s®one was finally sent to speak with plaintiff, it was
Karen Huskins, a risk management supervisor, who came antiogeedsplaintiff about
the assault, her needs, and an allegation that plaintiff had sexually harassed another
employee, Michael Johnsoll[at 67—69]. This made pl#iff upset, uncomfortable, and
even physically ill, espedig since plaintiff alleges Hskins and other members of
management knew Johnson’s complaint tadfddee since Johnson was the boyfriend of
Fisher's mother [Doc. 20 p. 8].

After the interview with Huskins, plaintiffontinued to feel uncomfortable at work
and continued to scale back merk schedule [Doc. 20-3 p. 78]. Plaintiff was assigned to
do inventory alone with another te@mployee and had to staytire bakery for a late shift
while many male construction workers were preskhtgt 57, 82]. Plaintiff alleges that
all of this led plaintiff to qu her job. After she quit, sHéed a timely complaint with the
Equal Employment Opportunity Commission [Da&cY 27] and subsequently brought this
action alleging sexual harassment anthli#ion. Defendant moved for summary
judgment on both claims [Doc. 16]. Plafhresponded [Doc. 20] and defendant replied

[Doc. 21].



I[I.  Standard of Review

Federal Rule of Civil Procedure 56 ingitsl courts to grant summary judgment
when “the movant shows therens genuine dispute as to amgaterial fact and the movant
is entitled to judgment as a matter of law.tdFR. Civ. P. 56(a).The moving party bears
the burden of establishing that no geruissues of material fact exisGelotex Corp. v.
Catrett 477 U.S. 317, 330 (1986), and all facts aridrences must be viewed in the light
most favorable to the nonmoving partyatsushita Elec. Indus. Ca. Zenith Radio Corp.
475 U.S. 574587 (1986).

Once the moving party predsnevidence sufficient tgupport its motion, “the
nonmoving party cannot rest on its pleadibgsmust come forwandith specific evidence
from the record to support itdaim” to overcome an adverse summary judgment ruling.
Lansing Dairy, Inc. v. Espy89 F.3d 1339, 1347 (6th Cir. 1994 To establish a genuine
issue as to the existence of a particdlement, the nonmoving party must point to
evidence from which a reasonable toéfact could find in its favor Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). For thengme dispute to be material, it must
involve facts that might affect the outcomelod suit under the governing substantive law.
Id. The Court is not to weigh the evidengegdge the credibility of witnesses, or to
determine the truth of the mattdd. at 249. The Court’s function is limited to determining
whether sufficient evidence has been presented to makestieeaf fact a proper question

for the factfinder.ld. at 248.



[I1.  Analysis

Plaintiff alleges violations of Title VII othe Civil Rights Act of 1964 for hostile
work environment sexual harassment bgcaemployee for which the defendant, her
employer, is liable [Doc. 1]. laddition to this claim, platiff asserts she was retaliated
against by defendant for engagiin the protected activitygf making a complaint against
Fisher [d.]. The Court will analyze plairftis arguments in this order.

A. Hostile Work Environment Sexual Har assment

Title VII protects employees from a “worlgte permeated with discriminatory
intimidation, ridicule, and insult that is féigiently severe or pervasive to alter the
conditions of the victim’s employment andeate an abusive warlg environment.”
Barrett v. Whirlpool Corp.556 F.3d 502, 514 (6th Cir. 2009) (quotidgrris v. Forklift
Sys., InG.510 U.S. 17, 21 (1993)). A co-work&xual harassment claim under Title VII
requires a plaintiff to establish that) (§exual harassment was unwelcomed; (2) the
harassment was based on sex; (3) the harassimduct was severe or pervasive; and (4)
the employer knew or should have knowrthe harassment and failed to take immediate
and appropriate crective action. Hawkins v. Anheuser-Busch, In617 F.3d 321, 332
(6th Cir. 2008).

In its memorandum in support of summarggment, the deferaaht “concedes that
[plaintiff] can establish the first three elents” [Doc. 17 p. 14]. However, defendant
argues that plaintiff cannot establish thafedelant did not take “prompt and appropriate

corrective action”|d.]. Defendant argues that it beganestigating the incident within



fifteen minutes and was planning on speakiitty Wisher; however, by this point, plaintiff
had already called her boydnd who called the policéd] p. 16]. The following morning,
management agreed that Fisher wontit be allowed taeturn to work [d. p. 17].
According to defendant, Food City managmt handled the situation within “about
fourteen hours” from the time plaintiff reged the incident to the time management
decided to terminate Fishdd]].

Defendant cites several cases in suppoitsafonclusion that it acted promptly and
appropriately. Courts have held that arptayier responds appropriately when it starts an
investigation immediatelySee, e.g., Wierengo v. Akal Sec.,,1B80 F. App’x 364, 371
72 (6th Cir. 2014) (finding that an employacted appropriately when it immediately
reassigned the assaulter anartsid an investigation)Gregory v. Lowe’s Home Cntrs.
3:15-cv-988, 2017 WL 218125 at *8 (M.D. Tenn. May 182017) (finding that an
employer acted appropriately when it intervezl the victim the daafter the complaint
and fired the harasser less than three days ldtegddition, inBlackwell v. Heatec, Inc.
this Court noted that “being made to work watiharasser in the midst of an investigation”
is not sufficient to show thalhe defendant was indifferent onreasonable. 1:11-cv-242,
2012 WL 6553278, at *4 (B. Tenn. Dec. 13, 20123ge also Mullins v. Goodyear Tire &
Rubber Caq. 291 F. App’x 744, 7496th Cir. 2008) (refusing to impose liability on
defendant employer for failing to separate esgpes “absent evidence of continued sexual

harassment”). Thus, while the employer has g thuinvestigate soon after a complaint is



made, the employer does not need to tekmediate steps to rminate the accused
employee or separate the accused from the victim.

In response, plaintiff argues that deferndiled to take prompt and appropriate
corrective action [Doc. 20 p. 12]. Plaintiff poiritsthe fact that sheas forced to return
to the same work area after @esault as well as the fact tioltfendant did not review the
video or call the police [Doc. 20-1 1Y 8—14]aiRtiff also argues that keeping the assailant
on the schedule and scheduling plaintiff torkvéate at night alne with construction
workers was an inappropriate resporise {1 18—-20]. Plaintiff yues that to the extent
that defendant did investigatestmatter, its interview with pintiff about the incident was
aggressive and “argumentativeéd [ 28-30].

Plaintiff notes that irBmith v. Rock-Tenn Servihe Sixth Circuit held that when a
defendant failed to act for ten days afteaasault by not separatitige plaintiff from the
assailant or launching an irstegation, a reasonable juryud have concluded that the
employer failed to act promptty reasonably. 813 F.3d 28,2 (6th Cir. 2016). Plaintiff
argues that in the case beforestGourt, the assailant was left the schedule for at least
two weeks, and there was “no investigatioatiow-up” for over thee weeks [Doc. 20 p.
14]. Plaintiff further compares this Bradley v. Arwoodwhere the Sixth Circuit found
that an employer created a hostile work envirentvhen it forced thelaintiff to continue
to work with an individual who had racialharassed her. 705 F. App’x 411, 422 (6th Cir.
2017). Plaintiff argues that sixas forced to contire to work in an environment that was

traumatic for her given the assault [Doc. 20 p. 15].



For an employer to be liable for sekirarassment by a coworker, “its response
[must] manifest indifference arnreasonableness in light of the facts the employer knew
or should have known.'Hawkins 517 F.3d at 338 (citatiormnitted). For a response to
rise to a level of indifference or unreasonableness, the employer’s response “must indicate
an attitude of permissivenesattamounts to discrimination.McCombs v. Meijer, Ing¢.

395 F.3d 346, 353 (6th Cir. 2005) (citaticommitted). However, &esponse is generally
adequate . . . if it is ‘reasonably calated to end the harassmenttfawkinsg 517 F.3d at
340 (quotionglackson v. Quanex Cordl9l F.3d 647, 663—-64t(6Cir. 1999)). While
defendant is not required to separae employee from her harasser during the
investigation,see Mulling 291 F. App’x at 749, an gutoyer is required to start an
investigation in a timely mannesge, e.g., SmitR13 F.3d at 312)Vierengg580 F. App’x

at 371-72Gregory, 2017 WL 2181552, at *8.

Notwithstanding defendant’s arguments,asmnable jury could find that defendant
failed to respond promptly oappropriately to plaintiff'scomplaint. While certain
managers did arrive at the store shortlyraie assault, defendant did not immediately
view the security footage or call the poli@nd plaintiff was not interviewed about the
incident for three weeks. Defendant did terate the assailant; however, a reasonable jury
could find that, in light othe nighttime assault at worklefendant failed to conduct a
prompt or appropriate investigon. Specifically, a jurycould find it unreasonable to
return an employee back torheork station after reportingsexual assault like the one at

hand and failing to call the police immediatelyeatbeing informed of the severity of the



incident. Compare Wierengdb80 F. App’x at 371-72 (mere the employer immediately
reassigned the assailant and launched an investigatiol@ragery, at 2017 WL 2181552,
at *8 (where the employer interviewed thetwicthe day after the complaint and fired the
harasser less than three days latéth) Smith v. Rock-Tenn Serv813 F.3d at 312 (where
the employer waited ten days to launch an investigation).

A reasonable jury could aldmmd that defendant’s failureo take the assailant off
the schedule was not an appropriate respofibleough courts have letan employer does
not have to separate an gloyee from the accused, thacts here, where the accused
choked the plaintiff to the poi where she could not breatlaeg distinguishable from cases
involving verbal harassment. See Hawkins517 F.3d at 342 (hidighting that even
separating the accused from the plaintiff is notagis sufficient in and of itself to escape
liability when the threateng behavior is of aextreme variety). Thassault in this case
was an isolated incident, which may be idtiishable from the tentless harassment in
Bradley; however the nature of the harassmeniwsgical assault—is a relevant factor
when considering whether thresponse was appropriateSee Oncale v. Sundowner
Offshore Servs., Inc523 U.S. 75, 81-82 9B8) (noting that the severity of harassment
depends on the totality of circumstances arad tftjhe real sociaimpact of workplace
behavior often depends on a constellatiorswfrounding circumstances”). Because a
reasonable jury could considire “constellation of surroumnty circumstances” and find
that defendant failed to respd reasonallor appropriately, # Court will deny summary

judgment on plaintiff's sexual harassment claim.



B. Retaliation

In order to establish a retaliation claimder Title VII, a plaintiff must show: (1)
she engaged in a protected atyiv(2) the defendant knew dier exercise of a protected
right; (3) the defendant took auverse employment actionaagst her; and (4) a causal
connection between the proted activity and the adverse employment action exist$wr
v. Hazel Park Sch. Dist710 F.3d 668, 674 (6th Cir. 2013Jhe parties do not dispute the
first two elements of this claim, as theyreg plaintiff engaged in a protected activity by
reporting her claim to her manager and the defetnd@zew of the exercise of the protected
activity [Docs. 17 p. 18; 20 @4.6]. Therefore, this claim rests on whether plaintiff can
establish that defendant took an adverspleyment action against plaintiff, and whether
there is a causal connection between tlodéegoted activity and the adverse employment
action.

In support of its motion for summary judgniedefendant first argues that plaintiff
did not suffer an adverse employment actiotelise she was not constructively discharged
[Doc. 17 p. 18]. To show constructive disgye a plaintiff must show that (1) the
employer deliberately created a work environtrieat would be intolerable to a reasonable
person, (2) the employer intended to force pitiito quit, and (3) the plaintiff actually
quit. Savage v. Gee&65 F.3d 732, 739 (6th Cir. 2012Defendant articulates several
factors for the Court to consider, includingl) demotion; (2) reduction in salary; (3)
reduction in job responsibilities; (4) reassiggmh to menial or degrading work; (5)

reassignment to work under a [male] supeamnifs) badgering, harassment, or humiliation

10



by the employer calculated to encourage the employee's resignation; or (7) offers of early
retirement or continued employment on telless favorable than ¢hemployee’s former
status.” See Saroli v. Automation 8lodular Compnents, InG.405 F.3d 446, 451 (6th

Cir. 2005).

Defendant contrasts this case wahvagewhere the Sixth Circuit acknowledged
that while faculty members plitally criticized plaintiff andooycotted the likary of which
he was head, this “rift” did not create suctolerable working cornitlons, in part because
plaintiff still had the support of his supé&uors. 665 F.3d at 739-740. SimilarlyRegan
v. Faurecia Automotive Seating, Inthe Sixth Circuit noted thaidjusting an individual’s
schedule by one hour did not create an imédike working environment under the factors
listed inSaroli. 679 F.3d 475, 482 (6th Cir. 2012). fBedant asserts that plaintiff was
asked if she would be interesdtin a different position andahdefendant wslpersistent”
in its efforts to get her to stay [Doc. 17-1 4., 79]. This, deferaht argues, shows that
it did not intend for her to qu Defendant notes that pidiff's pay and duties remained
the same, and when she requested to waesg Befendant attempted to accommodate her
[Id. pp. 78-79].

Plaintiff argues that und&@mith v. LHC Group, Incthe Sixth Circuit held that the
intent requirement could be satisfied ifwas reasonably foreseeable that the employee
would quit as a result of tremployer’s actions. 727 F. App’x 100, 106 (6th Cir. 2018).
Plaintiff asserts that the agtis taken against her include:

[S]cheduling her in uncomfortabl@wsations with no accommodation upon
request, ignoring her complaints, t@nting her in an interrogation with

11



allegations against her that the emgoknew to be false, and culminating

in the final episode where she was asgigieework in the back of the store

(away from customers) alone with juste other man, and when she asked

to be moved due to her disctort, her request was refused.

Doc. 20 p. 17]. Plaintiff argues that it wassonably foreseeable that defendant’s actions
would force plaintiff to quitld.].

Plaintiff next argues that there wascausal connection between the protected
activity and the constructive discharggee Spengler v. Worthington Cylindeg$5 F.3d
481, 491-92 (6th Cir. 2010). figoral proximity can play a k®in establishing a causal
connection.Fuhr v. Hazel Park Sch. Dist10 F.3d 668, 675 (6tir. 2013). In particular,
if an “adverse action comesrectly on the heels of the giected activity,” then it can
sometimes establish a causahpection for the purposes of meeting a plaintiff's prima
facie case.Montell v. Diversified Clinical Servs., In€57 F.3d 497, 506 (6th Cir. 2014)
(noting that when an adverse action happemeediately after a protected activity, it is
nearly impossible to provide other evidendeintiff argues that even if defendant lacked
the subjective intent to force plaintiff tuit, her quitting was a foreseeable consequence
of the environment created by the employemiediately after her complaint [Doc. 20 p.
19].

Turning now to the question of whetheaiplkiff was constructively discharged, the
Court must first determine wetther a jury could find thahe working conditions were

intolerable such that a reasonable personlaveesign. The Courtan consider several

factors including, but not limited to, reduction in salary, badgering, harassment, or
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humiliation by the employer calculated tacenrage the employee’s resignatidcumgan v.
Denny’s 259 F.3d 558, 569 (6th Cir. 200%ge Saroli405 F.3d at 451.

Plaintiff argues that the interview wiktuskins was traumatizing and that defendant
failed to accommodate her after the incidentyéeer, these do not rise to the level of an
intolerable working environmenénd plaintiff fails to showhat defendant acted with the
objective intent to force her to quit. I8aroli, for example, the employer refused
“numerous attempts” by plaintiff to figure owhat maternity leave would be offered, he
indicated his displeasure with her request,ré@ssigned many of plaintiff's duties to
another employee with whom plaintiff hddnpleasant past interactions,” and when
plaintiff returned to work, laher work had been taken froher desk and she was locked
out of her computer. 0% F.3d at 453. The Sixth Circineld that considering the totality
of the circumstances, a reasonable juror @&dirld that the working conditions were
intolerable. In comparisoithe Sixth Circuit found irBavagethat public criticism and a
boycott were not sufficient toreate intolerable working coitibns. 665 F.3d at 739-40.

This case presents facts tha¢ d#ss severe than the factsSaroli and Savage
Here, plaintiff argues that the interwiewith Huskins was“argumentative” and
“traumatizing” because Huslsrguestioned her abban accusation thatuskins knew was
not true. Even so, this isolatetident does not rise to thevtd of intolerable. Considering
the interview with plaintiff’'sassertion that defendant failemlaccommodate her requests,
the Court likewise does not find facts sufict to create anntolerable working

environment. The Court firsiotes that defendadtd attempt to accommodate plaintiff's
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request to work fewer hours, @it was persistent in its attetspgo get her to stay. When
defendant refused to accommodate plaintiff's request not to stock shelves, plaintiff quit. It
was not an ongoing refusal, but was a single evenaddition, stocking shelves was part

of her normal job duties, and she was beirkggdgo do it during normal work hours with

an individual who was not hattacker. Considering the circumstances as a whole, the
Court finds that this was not enough teate an intolerable working environment.

Even if the facts at issue did createrolerable working envonment, plaintiff's
claim further fails in that #re is no evidence of defendant’s objective intent to force
plaintiff to resign. In defendant’s replylefendant states thdthe question of an
employer’s intent when determining whetleronstructive discharge has occurred may be
somewhat unsettled inglSixth Circuit” [Doc.21 p. 6]. While thésmithdecision is new,
the Sixth Circuit has previously held tHfiintent can be showiby demonstrating that
quitting was a foreseeabtmnsequence of the @hyer’'s actions.” Moore v. KUKA
Welding Systems & Robot Corfh71 F.3d 1073, 1080 (6th Cir. 1999). The Court is asked
to look at all the circumstances, includirtgée frequency of the discriminatory conduct; its
severity; whether it is physically threateninghoimiliating, or a mere offensive utterance;
and whether it unreasonably interferes with an employee’s performa@Ge@dmeier v.
Allstate Ins. Cq.337 F.3d 629, 635 {6 Cir. 2003) (quotindHarris v. Forklift Sys.510

U.S. 17, 23 (1993)).
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Again, considering all ther@iumstances in this caseeth is not sufficient evidence
of defendant’s objective intent for plaintif® quit. Plaintiff dos not point to ongoing
iIssues but primarily focuses on two isolated events: the interview with Huskins and the
refusal to move her from stocking shelvesithiegard to the interview, a reasonable juror
could not find evidence of defendant’s objectivent for plaintiff toquit. While Huskins
asked plaintiff if she had sexually harassemther coworker and kept asking whether
plaintiff had a lawyer, this all related to fdadant’'s investigation. With regard to
defendant’s refusal to move her from stockshglves, plaintiff's argument is essentially
that by treating her normally, defendant intenttecher to quit. In effect, plaintiff argues
that an employer has a duty to accommodat@ situation involving sexual harassment
and that treating an employeermally is evidence of intenthat she would quit. The
refusal to adjust her work tlas on a particular night, hower, is not sufficient to show
that it was reasonably foreseeable that she would resign.

Viewing the evidence in the light mo&vorable to plaintiff, plaintiff has not
established that the conditiowgre so intolerable that a reasonable person would have felt
compelled to resign, that defendant intentled to resign, or that her resignation was a
reasonably foreseeablensequence of defendant’s actioberefore, the Court will grant
defendant’s motion for summarydgment in regard to plaintiff's claim of retaliation as

plaintiff failed to establish any adveremployment action taken by defendant.
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V. Conclusion

For the reasons discussed above, the GBRANTS IN PART andDENIES IN
PART defendant’s motion for summaijydgment [Doc. 16]. The CouGRANTS
summary judgment on pldiff's retaliation claim andDENIES summary judgment on
plaintiff's sexual harassment claim.

ENTER:

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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