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MEMORANDUM OPINION

Introduction

On December 22, 2015, during raulti-day, schookponsored trip to a basketball
tournament, uppédevel studententheOoltewah High Schodiasketball tearassaulted freshman
members of the teamith a pool cuéin an incidenthatdrew local outrage and national attention
Plaintiffs Andre Montgomery, Allard Nayadley, and James Jarvis were, at thathieneasketball
coach,Athletic Director, andPrincipal,respectively, at Ooltewah High Schodlhese Plaintiffs
filed the presernawsuit alleging that Defendants took illegal actions against them in the aftermath
of the assault.

Defendantsin this lawsuit are comprised dhe Tennessee Deparént of Children's
Services("TDCS'); the Hamilton CountyDistrict Attorney General'©ffice ("HCDAGQO"); the

Hamilton County Department of EducatigtHCDE'); HCDE's former Superintendenfred

! [SeeAmended Complaint, Ex. 11 at p.[Boc. 12812].
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Smithy and Hamilton CountDistrict Attorney GeneraWarshall N. Pinkstorf'Pinkston’).2 Each
Defendant ha$iled a motion to dismiss this actidior lack of subject matter jurisdictioandor
failure to state a claimponwhich relief carbe granted

For the reasons set forth belave Court willDISMISS WITH PREJUDICE all federal
causes of actioand will DISMISS WITHOUT PREJUDICE all statdaw causes of actionThe
Court will enter an appropriate order and judgment in Defendants' favor.
Il. Background

A. Procedural History

Plaintiffs filed this actionon June 19, 2017Subsequently, Defendan¢éachmoved to
dismiss tle lawsuit In responséo the motions to dismisBJaintiffs moved to amend te30-page
complaint.After reviewingthe complaint anthe proposecamended complairftvhich had grown
to 34 pages), the Couwteniedthe motion to amenblecause¢heproposed ameredicomplaintwas
organized in a manner that made it extremely difficult for the Court to deterntiathey it
compliedwith the requirement set forth in Fed. R. Civ. P. 8 to proV@édehort and plain statement
of the claim showing that the pleader is entitled to rél[&feb. 23, 2018 Order, Doc. 129]he
Courtdid, howevergive Plaintiffsleaveto file arotheramended complainin doing so, the Court
providedspecific instructions regarding the structure and organization Plaintiffs shiflidd to
clarify: (1) which Plaintiffs were bringing whicltlaims againstwhich Defendarg and (2)the
factsrelied upon byPlaintiffs to support each specific claimd]]. The Court instructed Plaintiffs

that leave to aments not a license to extend the Amended Complaint beybeacdlaims and

2 Pinkston is named in the caption of the Amended Complaint as MarslRithRéton. He is also referenced in the
body of the Amended Complaint in multiple ways. For example, Pinksteferred to as "Neal Pinkston,"
[Amended Complairf{ 183 and 185Doc 12§; "the District Attorney General of Hamilton Countyid. T 11;

"the Hamilton County District Attorney Generalit. § 11; and the "Hamilton County District Attorne{itl. 1 63.
The Court recognizes that these names refer to the same pers@uourtwill refer to this Defendant as "Pinkston"
or "Hamilton County District Attorney General Pinkston."
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facts alleged in the proposed amended compldins simply an opportunity for Plaintiffs to
organize and clarify their claims so that the Court can better determine what afaimproperly
before the Court.[Id. at 3] The Courtthen denied thependingmotions to dismiss withdu
prejudice. [d.]. In responseRlaintiffs filed the current73pageSecond Amended Complawith
fourteenexhibits(for purposes of brevity, this pleading will be referred to hereinaftékmgnded
Complaint’) [Doc. 128].Defendants responded with thesspective motions to dismighe Court
will separatelyaddress each motida dismiss
B. The Amended Complaint
The fact section of the Amended Complaiohsists of 2@ages and 186 paragraphet
all of the factual allegations are relevant to each claineither are they relevant to each
Defendant While the Court makes no finding as to the truth of the allegations in the Amended
Complaint, it will—solely for purposes of addressing the motion to disme&ep as trueall
well pleaded allegation&rickson v. Pardusb51 U.S. 89, 94 (200 (per curian. A synopsis of
the facts allegetly Plaintiffs is set forth below
e Ooltewah High School is located in Hamilton County, Tenned®eaended
Complaint § 4] Plaintiff Andre Montgomery (African-American) was the
basketball coach at Ooltewah High Schdal. T 5 ] Plaintiff Allard Nayadley
(Caucasianjvas the Assistant Principal and Athletic Direcfod. § 4 ] Plaintiff
James Jarvi@Caucasianyvas the principal[ld. 1 4.
e On the evening of December 22, 2015, the Ooltewah High Sblaskétball team
wasstaying in a chin in Gatlinburg—locatedn Sevier County] ennessee-where

the team wagparticipating in dive-daybasketbaltournament.I. 11 12, 24

e After dinner, while Coach Montgomery was washing distiesge players assaulted
a fourth player in another part of the cabld. ff 2526].

e CoachMontgomery transportetthe injured playeto the hospital[ld.  27] Upon
arrival at the hospitaMontgomerywas unsuccessful in hiattemp to reachthe
injured player's mothebut hewas able tanotify the injured player's grandmother
of the assaulffld. T 28] In addition,"[l]]aw enforcement authorities were notified
of the assault[ld. 1 29} Montgomery's "designee&ontacted the parents of ali
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the players Montgomery feported to HCDE designatexficials all facts as he
knew thenti [1d. 1 30-31, 36]; and"[t] he injured player was diagnosed with simple
pain and sent back to the cabind.[] 33].

e Lawenforcement arrived at the ¢aland began an investigatidid. §32]. Coach
Montgomery and the investigatinigw enforcemenbfficer decided the injured
player needed a trauma cent&n ambulancéransported hinto the trauma center
in Knoxville, Tennessee, where the injured player remained for five day4|[
37-39].

e The Gatlinburg Police Department investigated the assaultcancdudedthat
Montgomery Nayadley,andJarvishad notcommitted any crime.ld. 145]. The
Sevier County District Attorne§eneral's Officeharged oaplayer with rape and
sexual assaultld. 1 53].

e On January 14, 2@ Hamilton County District Attorney General Pinkstissued
a Juvenile Court summons to Montgomery and Nayadley fordatitimeport child
abuse in violation of state laviid. f 63] Pinkston violated Montgomery's and
Nayadley's due process rights by insisting on a preliminary hearing inilduve
Court when the statute under which they were charged did not provide f¢ldone
1 64] Pinkston signed a complaint in Hamilton County Juvenile Court initiating
prosecution of Montgomery and Nayadley for failure to report child abuse or child
sexual abuse in violation of state lavd.[f 65].

e The media issued inaccurate repat®out what had happened, and none of the
Defendants attempted to correct those repads.{fff 4651]. "[O]n January 15,
2016, Pinkston spoke to News Channel 9 and stated '[a]ny time kids can't go to
school or enjoy themselves without fear of violence, it is not a good. g
troubling.” [Id. § 55] Pinkston gave false information to a reporter that four players
were sexually assaulteAn article repeating this information was published in the
"Times Free Pre$sewspaper on January 21, 2016. ff 51].

e Based on the definition of child abuse and child sexual abuse under Tennessee law,
neither Montgomery nor Nayadley was required to report the incident as child
abuse or child sexual abuse, and, therefore, probable cause was lacking to charge
themwith the crime of failure to report the same in violation of Tennesseéglthw
191 7374, 77-78].

e Atthe preliminary hearing in Juvenile Court, a Tennessee Department difedtsl
Services (TDCS) representative testified that, pursuant to TDCS Admiivist
Policies and Procedures 14.1, Montgomery and Nayadley had no duty under
Tennessee law to report the December 22, 284%ault aghild abuse or child
sexual abuse because the incident did not qualify as such under Tennesgde law
19 66-71].
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e The "Sevierville [sic] County District Attorney General's Office refused to
prosecute Montgomery or Nayadley because they had committed no wrongdoing.
[Id. § 75].

e Nevertheless, on February 15, 201inkston brought criminal indictments [in the
Hamilton County, Tennessee Criminal Court for failure to report child sexual
abuse] which were grossly unreasonablecause Montgomery and Nayadley were
not required under Tennessee law to report the December 22a26a6lt as child
sexual abusdld. 1 7678, 88;see alscEx. 10 to Amended Complaingtate v.
MontgomeryNo. 298399, slip op. at 1 (Hamilton Cnty Crim. Ct. Dec. 16, 2916)

e From February 15, 2016, through December 2016, Pinkston gave interviews to the
media in which he gave false and inaccurate information regarding the assault in
Gatlinburgincluding thatMontgomery and Nayadlelgad violated state law by
failing to report child sexual abuséd[ 1 55-62 72 89-9Q.

e On May 11, 2016, Nayadley accepted-pral diversion [Amended Complaint
80]. Nayadley faces loss of his teaching licettsecause of his prosecution and his
decision to accept judicial diversion.Id] 1 86].

e On September 16, 2016, Pinkston published a répattontained many false and
inaccurate allegations concerning Montgomery, Nayadiag Jarvis—including
that they knew of ongoing hazing and bullying on the basketball tearhacd
refused to stop .t[ld. 11 91-100]. Pinkston maintained a website dedicated to
activity on the failure to report case unfairly titled Ooltewah High School
Basketball Team Sexual Assau[sc] and also sought foarticipate in public press
conferences and appearances on the Isgick. | 65 ].

e On December 16, 2016, the Hamilton County Criminal Court dismissed the charges
against Montgomery finding that Montgomery had no duty under Tennessee law to
report the December 22, 2015 assault as child sexual becaese the assault did
not meet the statory definition of child sexual abudéd. 11 82, 172Montgomery
No. 298399, slip op. at 3-6].

e Pinkston through conscious disregangkrsisted in prosecuting Montgomery . . .
and Nayadleyfor approximately one yedr. [Id. § 79] "Pinkston took itupon
himself to pursue criminal chges when none could be pursued. set[ting] in
motion a chain of events which have forever damaged Montgomery and Nayadley
in their professions as coaches and teach@ic. {83]. Pinkston engaged in extra
judicial statements whichcould only prejudice the public or otherwise influence
the public against Montgomery, Nayadley, and Jarvikl: [ 89].

3 The Hamilton County Criminal Court's opinion indicated PinkstonggeiMontgomery with failure to report
"child sexual abuse" onkynot “child abus." [MontgomeryNo. 298399, slip op. at 1This opinion shall
hereinafter be cited d81ontgomeryNo. 298399, slip op. at ___."
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¢ Pinkston made false, extra judicial statements inSeigtember 16, 2016eport
that Montgomery and his wifattemptedto cover up crimes, failed to preserve
evidence,told players not to discuss the incident with their parents, ignored
complaints of hazing and bullying, knew of other assdylteam members against
other team members, and did not care aboutinheged player; these false
statementsfluenced the public against Montgomery, Nayadley, and Jaldigf[
90, 93, 94, 96, 97, 99].

e Montgomery, Nayadley, and Jarvis each had employment contracts with . HCDE
[Id. 97 113118]. HCDE and Superintendent Smith suspended Montgomery and
Nayadley without pay on or about January 4, 20b 1[f84-85, 117-123].

e Pinkston acted'in concert with HCDE and Smith to"unreasonably and
discriminatorily punish[] Jarvis.[Id. § 87].

e On June 20, 2016, HCDE demoted Jarvis by removing him as Principal of
Ooltewah High School and reassigning him as Assistant Priratigast Hamilton
High School [Id. 11 122123 Ex. 17 to Amended ComplajniThis demotion was
a"de facto terminatichof Jarvis employment[id. § 173.

e These actionsgainst Jarvisvere takenwithout justificationand without due
processn violation ofhiscontract withtHCDE and were motivated by race and age
discrimination [Id. 1 117-122,124-142

e In December 208, DCS "lodged a charge oflack of supervisioragainst Mr.
Montgomery." [d. § 143]. On February 28, 2016DCS filed charges against
Montgomery . . alleging lack of supervisidrand those charges are still pending
[Id. 11 165-166]. These charges were motivated by racial discriminatioand
violated Montgomery's due process righisl. Y 144-168].As a result of the
chargedy DCS Montgomery is unable to work as a teacher, coach or in any other
capacity in any school system or collefid. 1167].

e Plaintiffs seek compensal and punitive damages only; they do not seek any form
of equitable or injunctive reliefld. at . 71-72].

II. Standard of Review

A. Rule 12(b)(1) Standard

A motion to dismiss under Fed. R. Civ. P. 12(b)(1) is an assertioRltatiff's claims
for relief should be dismissed because the Court lacks subject matter juorstbotionsider such
claims The court inAlpine Industries v. FTCI0 F. Supp.2d 938, 940 (E.D. Tenn. 1998), set

forth thecorrect procedures to revieammoton to dismiss for lack of subject matter jurisdiction

Case 1:17-cv-00172-CHS Document 151 Filed 03/26/19 Page 6 of 35 PagelD #: 1755



pursuant to Fed. R. Civ. P. 12(b)(1):

Motions to dismiss for lack of subject matter jurisdiction under Fed. R. Civ. P.

12(b)(1) generally come in two varietidsirst, a facial attack on the basis for

subject matter jurisdiction alleged in a complaint merely questions or tests the

sufficiency of the pleadindn considering such facial attacks, the correct standard

of review for a trial court is to take the allegations of fact in the complalntiag

true.Ohio Nat. Life Ins. Co. v. United Stat@22 F.2d 320, 325 (6th Cir.199@n

the other hand, when a court reviews a complaint which is under factual attack by

a defendant, the allegations of fact in the complaint are not presumed to be true. If

there is a factual dispute, the district court must weigh the conflicting evidence

determine whether jurisdiction exists. The district court has broad discretion to

consider affidavits, documents outside the complaint, and to even conduct a limited

evidentary hearing if necessary to resolve disputed jurisdictional fddts.

Consideration of such evidence does not convert the motion into one for summary

judgment.
In the instant case, all attacks on the subject matter jurisdiction of this Cotatiat@ttacks—
guestioningor tesing the sufficiency of the pleadirgand can beesolvedased on the allegations
in the Amended Complainand the exhibits attached ta €onsequently, for purposes of
DefendantsRule 12(b)(1) motions to dismisthe correct standard of review fthre Courtis to
take the allegations of fact in the complaint as being true

B. Rule 12(b)(6) Standard

A motion to dismiss under Fed. R. Civ. P. 12(b)(6) is an assertion that theagurfgls
to state a claim upon whiaklief can be grantecsuch a motiorio dismissis meant to test the
sufficiency of the complaintt does not resolve the facts of the caSex v. Shelby Statendy.
Coll.,, 48 F. Appx. 500, 503 (& Cir. 2002);Metz v. Supreme Court of Ohid6 F. Appx. 228,
233 Bth Cir. 2002);Thielen v. GMAC Mortg. Corp671 F.Supp.2d 947, 950 (E.D. Mich. 2009)
In determining whether a party has set forth a claim in his complporiwhich relief can be
granted, all welbleaded factual allegations containedha complaint must be accepted as.true

Erickson v. Pardus551 U.S. 89, 94 (2007)ér curian). This tenet does not apply to legal

conclusions set forth in a complaidtshcroft v. Igbal 556 U.S. 662, 678 (2009)Threadbare
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recitals of the elements af cause of action, supported by mere conclusory statements, do not
suffice!” 1d. More than"unadorned, theefendantunlawfully-harmed me accusation[shre
required to state a clairtd. "Nor does a complaint suffice if it tendémaked assertion[sflevoid
of 'further factual enhancemehtld. at 696 (brackets original) (quotirBell Atlantic Corp. v.
Twombly,550 U.S 544, 557 (2007)The complaint must stata plausible claim. Igbal, 556
U.S. at 679 "A claim has facial plausibility when the pléih pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable for theducalleged.
Id. at 678 In determining whether a complaint states a plausible claim for relief, the Gayr
draw on itgudicial experience and common serigeat 679. Welpleaded facts that permit the
court to infer no more than a mere possibility of misconduct will not permit a comigantvive
a motion to dismisdd.
IV.  Analysis

A. Tennessee Department of Childres Sevices Motion to Dismiss

1. Background

In Count Two of theAmended ComplaintMontgomery brings a claim again§DCS
under 42 U.S.C. 8§ 198In this claim,Montgomery allegethat TDCS"deprived Montgomery of
his ability to maintain his employment contract wittCBE" by charging him with lack of
suypervision whersimilary-situated Caucasian coachvsoseplayers engagkin conduct similar
to that which gave rise to this actiovere not charged with lack of supervisigdmended
Complaint 1208, 210-212].

In CountFour, Montgomery brings a claim against TDCS under 42 U.S.C. § 1983 alleging
TDCS violated his due process rights Bwdicat[ing] and subsequently substantiat[ing]

Montgomery for lack of supervision all without a hearing or an opportunity to prasefense
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to defend himselfand by'publishing substantiations to his employer while he had both criminal
and civil mattes pending—which is againgfT]| DCS policy and regjation.” [Amended Complaint
19 267-268].

2. Montgomery's Claims Against TDCS Brought Under 42U.S.C. § 1981
and 42 U.S.C. § 1983

TDCSrelies upon Fed. R. Civ. P. 12(b)(1) in movingltemiss[Doc. 135]Montgomery's
claims broghtunder 42 U.S.C.§1981and1983.More specifically,TDCS assertthatthis Court
lacks subject matter jurisdiction hearMontgomery'sclaims against it becaus&s a subdivision
of the State of Tennesseeis entitledto sovereign immunity under the Eleventh Amendnent
the United States Constitutiomhere is no dispute that TDCS is a subdivision of the Sifate
TennesseePlaintiffs expressly admit this fact in paragraph 10 of the Amended Carplai

Although the plaintiff generally bears the burden of proving federal subjedermat
jurisdiction in response to a motion brought under Fed. R. Civ. P. 12(b)(1), the entity glaimin
sovereign immunity under the Eleventh Amendment bears the burden of proving its entitem
such immunityGragg v. Ky. Cabinet for Workforce De289 F.3d 958, 963 (6th Cir. 200Zhe
Eleventh Amendment stands for the constitutional principal that state sovereignitynimits a
federal cours jurisdiction under Article 1If. Seminte Tribe of Florida v. Florida517 U.S. 44,
93 (1996) Absent ongressional abrogation @ state's waivenf its Eleventh Amendment
immunity, the Eleventh Amendment bars suibs money damages against the state datks

officials sued in their officiatapacitiesKentucky v. Grahapd73 U.S. 159, 169 (1989ylaben

4The Eleventh Amendment provides:
The Judicial power of the United States shall not be construed to extenddwizinlaw or equity,
commenced or prosecuted against one of the United States by Citizensttadfr &8tate, or by
Citizens or Subjects of any Foreign State.

U.S.Const.amend. XI
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v. Thelen887 F.3d 252, 270 (6th Cir. 201&ussell v. Lunderga®rimes 784 F.3d 1037, 1046
(6th Cir. 2015).

Congress did not abrogalEevenh Amendment immunity for actions brought against
statesunder 42J).S.C. § 1983 o42 U.S.C. § 1981SeeQuern v. Jordan440 U.S. 332, 345 (1979)
(no abrogation of Eleventh Amendment immunity for claims brought under S&&&3);Boler
v. Early, 865F.3d 391, 410 (6th Cir. 20173ame; Freeman v. Mich. Dépof State 808 F.2d
1174, 117879 (6th Cir. 1987)no abrogation of Eleventh Amendment immunity for claims
brought under Section 1981Moreover,Tennessee has not waived its Eleventh Amendment
immunity for claimsbrought under Section 1983 or Section 198de Berndt v. Tenness&86
F.2d 879, 881 (6th Cir. 1986) (no consent to suit under 42 U.S.C. § Hi8®)erson v. Sw. Tenn.
Cmty. Coll, 282 F. Supp. 2804, 807 (W.D. Tenn. 2003) (Tennes$es notconsenédto suit
under 42 U.S.C. § 1981); Tenn. Code Ann-8&307() (Tennessee does nminsent to federal
suit).

Plaintiff Montgomery responds that TDCS has no immubdgause oain exception to
Eleventh Amendment immunity created By parte Young 209 U.S. 123 (1908Yhe Supreme
Court inEx parte Younglid create a exception to EleventAmendmentmmunity, however, this
exceptionis limited to actions brought by a plainté&fainst a state official in hafficial capacity
seekingprospectiveequitablerelief to prevent future federal constitutional or statutory violations
Boler, 865 F.3d at 41fciting S & M Brands, Inc. v. Coopeb27 F.3d 500, 507 (6th Cir. 2008))
That exception does not apply heBeler, 865 F.3d at 412'the [Ex parte Youngdoctrine does
not extend to retroactive ref or claims for money damad@ssee alsdrinkard v. Tenn. Dep
of Childrens Servs.No. 2:08CV-005, 2008 WL 2609166, at *2 (E.D. Tenn. June 26, 2008)

(dismissing complaint against TDCS on Eleventh Amendment grounds where complaiit soug
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only money damages againdDTS) Montgomerydoes not see&quitablerelief against TDCE
Rather, le seeks only monetary damagegainstTDCS. Eleventh Amendment immunity applies
in this situation. Consequentlyhis Court lacks subject matter jurisdiction to consider
Montgomery's claims broughgainst TDCSinder 42 U.S.C. 88 1981 and 19&8unts Twoand
Four of the Complainwill be dismissed with prejudice pursuant to Fed. R. Civ. P. 12(b)(1).

Plaintiffs bringno other federatlaims againsfTDCS. Plaintiffs haveassertedeveral state
law claims against TDCSto wit, malicious prosecution, defamation, negligent infliction of
emotional distress, and intentional infliction of emotional disti&gen a Court has dismissed all
claims over which it has original jurisdiction, it may decline to exercise supplahjemsdiction
over related statéaw claims 28 U.S.C. 81367(c)(3) "Generally, if the federal claims are
dismissed before trial, . . . the state claims should be dismissed dshajper v. Auto Alliance
Int'l, 392 F.3d 195, 210 (6th Cir. 2004) (quotihgylor v. First of Am. BarkWayne 973 F.2d
1284, 1287 (6th Cir.1992)Plaintiffs’ state law claims raise questions of immunity under
Tennessee law for state and municipal entities and for state emplbgeressee courts are better
positioned than this Court to address theggortant matters of Tennessee l@awcordingly, the
Courtwill decline to exercise supplemental jurisdiction over the state law claims and will dismiss
thesestate law claims without prejudice

B. Hamilton County District Attorney General's Office's Motion to Dismiss

1. Background

Before discussing Plaintiffs claims against the Hamilton County District Attorney
Generdk office, the Court would note that Plaintiffs refer to this Defendant inabigon of their
Amended Complaint d¢damilton County DistricAttorney's Offic&; however, in the body of the

Amended Complaint, Plaintiffs refer to this Defendant'ldamilton County District Attorney
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GeneralOffice" and sometimes dHHCDAGO." [SeeAmended Complainf 11 Doc. 128]. The
Court recognizes that all three of these names refer to the samefarditys indicated previously,

the Court will refer to this Defendant by the shorthdidCDAGO." More important to this
discussion though, the Court takes judicial notice that the formal name of the Hanailioty C
District Attorney General's Office is tHaistrict Attorney General's Office for the 11th Judicial
District of Tennesse® The formal legal name of this entity is important because it clearly
communicates that it is subdivision of the State of Tennessee, not an arm of city or county
governmentAs will be evident belowHCDAGO's status as aubdivisionof Tennessee state
government is important to the determination of Plaintiflsms against this entity.

Now with respect to Plaintiffsclaims, n Count Three of the Amended Complaint,
Montgomery and Nayadlelgring claims against HCDAGO under 42S.C. § 1983 alleging
HCDAGO "depriv[ed] them of their constitutional rights of, among others, . . . due process,
freedomfrom false arrest, freedom from malicious prosecution, freedom from omedze
seizure, [and] freedom from abuse of proces$.[Amended Complaint § 228Montgomery and
Nayadleyallege theywere arrested without probable caasel that, without duprocessthey
wereunreasonably prosecuted for failure to report child abasause the assauwithich occurred
in Gatlinburg, Tennessegen December 22, 2015did not qualify as child sexual abuse or child
abusefas defined by Tennessee laajd thus was not reportalile[ld. § 257, see alsoCount
Three generally] Montgomery and Nayadley alsdlege in CounThreethat HCDAGO"further

acted with conscious disregard and grossly unreasonably in publishing on September 16, 2016 to

5"The court may judicially notice a fact that is not subject to reasonableallspeause it: (1) is generally known
within the trial court's territorial jurisdiction; or (2) can be accuyad@ld readily determined from sources whose
accuracy cannot reasonably be questionéed: R.Evid. 201(b).The Court notes that HCDAGO doeg no
challenge its appearance before this Court on the basis of Plafatitise to properly identify it as the District
Attorney General's Office for the 11th Judicial District of Tennessee.
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third parties ... [a]r]eport which aired inaccurate and untrue facts about both Montgomery and
Nayadley all while a criminal prosecution was pending and did so outside a judicial"fdidm
1 258].

2. Montgomery's and Nayadley's Claims against HCDAGO Brought
Under 42 U.S.C. § 1983

HCDAGO moves to dismiss all claims brought against it for, among other sgdack of
subject matter jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1). [Doc. HEI)AGO assertst is
an arm of the State of Tennessee mrthusentitled tosovereign immunity under the Eleventh
AmendmentMontgomery and Nayadlegssert thaHCDAGO is a"municipal entity [that] does
not enjoy absolute immunity[Pls."Resp at 6, Doc. 14Q]Montgomery and Nayadlegre correct
in stating that municipal entiseare not immune from suit under 42 U.S.C. 8 1983; howthay,
provide no support fathe contentionthat HCDAGO is a municipal entity as opposed to a state
entity.

AsHCDAGO observeghe Tennessee state legislature divided the State of Tennessee into
thirty-one judicial districtsTenn. Code Ann. 8§ 18-506.Somejudicial districts contairseveral
countieswhile othersin the urban enters of Tennessesuch as theleventh judicial districtare
comprised of only one countid. The eleventhudicial district as established by state statute,
encompasses only Hamilton County. Tenn. Code Ann. 83@62t1)(A) (The eleventh judicial
district consists of the county of Hamiltbn.State law provides for the establishment of district
attorney generals in thedicial districts assigned by Tenn. Code Ann. 821606.SeeTenn. Code
Ann. § 16-2-508).

The Court concludes th&tCDAGO is a subdivision of the State of TennesS=® ale
Sentell v. Tennessedo. 3:12cv-593, 2013 WL 3820021, at *2 (E.D. Tenn. July 23, 2013)

(Varlan, J.) (holding district attorneys general in Tennessee are staial®ff suit brought
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against a district attorney general in his official capacity is a suit againdiatieea8id the State is
entitled to Eleventh Amendmeimbmunityfor a claim brought against it under 42 U.S.C. § 1983
see alsétate v. Spradlin,2 S.W.3d 432, 437T€nn.2000) (‘the trial court made a factu@hding
that the State (acting through the district attorney general's offige....

As previously discussed subdivision of the State of Tennessee is immune from suit under
Section 1983 pursuant to the Eleventh Amendm@omsequently, this Court lacks subject matter
jurisdiction to hearPlaintiffs Section 1983 laim, and itwill be dismissed with prejudiagnder
Fed. R. Civ. P. 12(b)(1).

Plaintiffs have assertedno other federal claimsagainst HCDAGO. The Amended
Complaintdoesallege severadtate law claims against HCDAG® wit, negligence, false arrest
and false imprisonment, malicious prosecution, abuse of pratfasyationnegligent infliction
of emotional distress, intentional infliction of emotional distress, seldctive prosecution
Plaintiffs Bonita Montgomery, Janet Nayadley, and Amelia Jarvis have also brought claims unde
stee law for loss of consortium. For reasons discussed abloweCaurt will dismiss without
prejudice thesetate law claims against HCDAGO.

C. The Hamilton County Department of Education and Rick Smith's Motion to
Dismiss

1. Background
In Count OnePlaintiffs Montgomery, Nayadley, and Jarvis bring a claim against HCDE
and againstRick Smithin his individual and official capacitiasnder 42 U.S.C. § B1. They
allegethat"HCDE intentionally, through Rick Smith, acted in concert with Pinkston&pdCS.
HCDE and Rick Smith used inaccurate and false information to suspend, transfer, atel dem

Montgomery, Nayadley, and Jarvis in violation of their contract with HCOEmended
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Complaint §189]Plaintiffs allege these actions were motivated by their race and their ggdder
19 102-140, 190-99]Plaintiffs furtherallege
The actions of the defendants violated clearly established andetdid rights to
make and enforceontracts being protected from the intentional assertion of false
and inaccurate facts to justify suspension, transfer, demotion and terminatign while
in the case of Montgomery, similarly situated Caucasians were treateckulify
under the exact same contract.
Further, the actions of the defendants violated clearly established argkttiel
rights to make and enforce contracts being protected from the intentiorribasse
of false and inaccurate facts to justify suspension, transfer, demotion and
termination while, in the case of Nayadley and Jarvis, similarly situated Adrica
Americans were treated differently under the exact same contract.

[Id. 17 202203].

2. Montgomery's, Nayadleys, and Jarvis' Claims against HCDE and Rick
Smith Brought Under 42U.S.C. § 1981

HCDE and Rick Smith move jointly to dismiBaintiffs claims against thempursuant to
Fed. R. Civ. P. 12(b)(6) for failure to state a claippnwhich relief can be granted. [Doc. 73
HCDE and Rick Smitlasserthatthis Section 198tlaim is the only federal claim broughgainst
them They further argue that PlaintiffSection 1981 claim should be dismisbedausd2 U.S.C.
8 1983 is the exclusive mechanism for asserting riggpsnsistate actors protected B U.S.C.
§ 1981.The Court agrees

Plaintiffs have not brought &ection 1983 claim against HCDE and/or Smith in the
Amended ComplainPlaintiffs captionCount Oneof theAmendedComplaint, VIOLATION OF
42 U.S.C. 81981 BY HCDE AND RICK SMITH (AS TO MONTGOMERY, NAYADLEXND
JARVIS)!" [Id. at p. 29] Nowhere in the body of Count One do Plaintiffs reference Sectior; 1983
they refer exclusively t&ection 1981.%eeld. 1 187204].

The Court further notes that Plaintiffs have not respondetCioE and Smith'sargument

thatthe Amended Complaint is facially deficient because it do¢statea Section 1983 claim
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against themRather, Plaintiffsresponse simply ignores this argument and proceeds as if a Section
1983 claim had been statéthving failed to address this argument in their brief, they have waived
opposition to it Johnson v. Apple, IncNo. 3:13cv-204, 2014 WL 4076148, at *1 (S.D. Ohio
Aug. 14, 2014)'Based upon Johnson's failure to address any of the arguments advanced by Apple,
it appears that he has waivepposition to Apple's motion [to dismiss filed pursuant to Fed. R.
Civ. P. 12(b)(6) for failure to state a claim?.")

Beyond Plaintiffswaiver for failure to respond, the Cotinds HCDE and Rick 8ith's
substantive positioto be meritoriousSection1983 is the exclusive federal remedy for violations
of rights guaanteed by Section 1981 whaiparty seeks damagagainst a state actor in his official
or individual capacies Grinter v. Knight 532 F.3d 567576 (6th Cir. 2008) ([T]he express
action at law provided by § 1983 for the deprivation of any rights, privileges, or imessggure
by the Constitution and lawprovides the exclusive federal damages remedy for the violation of
the rights guaranteed by 8 19@hen the @im is asserted against a state actor in his official
capacity) (quoting Jett v. Dallas Indep. SchDist.,, 491 U.S. 701, 735 (1989)kee also
McCormick v. Miami Uniy.693 F.3d 654, 661 (6th Cir. 2012%(1983 is the exclusive mechanism
to vindicate violations of § 1981 by an individual state actor acting in his individpatitg")

The Courtconcludeghis claimbrought against HCDE arabainstSmith inboth his official and

6 See also Porter v. Louisville/Jefferson Ciietro Govt, No. 3:12¢cv-829-CRS, 2017 WL 3485062, at *3 (W.D.

Ky. Aug. 11, 2017) '([A] non-moving party waives an argument by failing to address the argumens]in [hi
response brief) (quotingKeys v. Dart Container CorpNo. 1:08cv-00138JHM, 2012 WL 2681461, &7 (W.D.

Ky. July 6, 2012)){_ee v. Wilson Cntyail, LebanonNo. 165981, 2017 WL 2819220, at* 1 (6th Cir. Mar. 31,
2017) (Having failed to address the merits of defendants' sumjundgment motion, Lee has waived any challenge
to the district court'srder granting that motiot); Correa v. Rubin Lublin TN, PLL®lo. 152135, 2015 WL
5232081, at *3 (W.D. Tenn., Sept. 8, 201B{ntiff's failure to addresdispositive argument raised in a motion to
dismiss amounts to a waiver of the issue).

7 See also Anderson v. Dickers@ase N05:16-cv-71-KKC, 2016 WL 4015176, at *2 (E.D. Ky. July 26, 2016)
("Section 1983 is the exclusive damages remedy for violations of gggatanteed by Section 1981Russell v.
City of Detroit No. 16¢v-11857, 2018 WL 2045957, at *5 (E.D. Mich. May 2, 2018) (saBs)ant v. City of
Memphis No. 2:14cv-02122JTFcgc, 2014 WL 1153516, at * 5 (W.D. Tenn. Oct. 3, 2014)\ien a state
actor is the alleged violator, § 1983 is the exclusive remedy fottiviotaof § 1981)
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individual capacities under Section 1981 must be dismiasiidprejudicefor failure to state a
claim pursuant to Fed. R. Civ. P. 12(b)(6).

Plaintiffs bringno other federal claimagainst HCDE and Rick Smith; howevehe
Amended Complaint allegeseveral state law clams against HCDE and Srothvit, negligence;
breach of contract; age, race, and gendseranination in violation of Tenn. Code Ann481-
401, et seq. defamation; negligent infliction of emotional distress; and intentional infliction of
emotional distressBonita Montgomery, Janet Nayadley, and Amelia Jarvis have also brought
claims under state law for loss of consortidrhe Courtwill dismiss without prejudice the state
law claims against HCDE and Rick Smith.

D. Hamilton County District Attorney General Pinkston's Motion to Dismiss

1. Background

In Count Three of the Amended Complaint, Montgométstyadley and Jarvi& bring
various claimsunder £ U.S.C. 8§ 1983againstHamilton CountyDistrict Attorney General
Pinkston.Theyallege Pinkston violatettheir constitutional rights of, among othets|sic] due
process, freedom from false arrest, freedom from malicious prosecution, freedom f
unreasonable seizure, freedom from abuse of process, and freedom for which Pinksttlg is joi
and individually liable' [Amended Complaint § 228Fpecifically, Montgomery and Nayadley
allege Pinkston acted witltonscious disregatdf their rightsandwith "grossly unreasonable
conduct" by having a criminal sumnms issue@gainsthem, by subsequently indicting theamd

by prosecuting thenffor a crime it wasimpossible for thento commit’ [Id. ffff 235-36].

8 Count Three is entitled "'COUNT THREEVIOLATION OF 42 U.S.C. § 1983 BY HCDAGO AND PINKSTON
(AS TO MONTGOMERY AND NAYADLEY)." [Amended Complaint at 85, Doc. 128]. Thus, it would appear
that Count Three is brought by Montgomery and Nayadley only.ederyin the body of Count Three, there are
some references to Jarvis, and Count Three asks for damages on behai$.dfdaf 264]. To the extent that the
Court can discern Jarvis' claims, the Court will address them.
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"Montgomery and Nayadley suffered damage through loss of employment, luesedits, and a
criminal record which prevents them from obtaining employment in their chostsgion: [Id.

1 239] Pinkstonengaged in extraudicial statements, including the September 16, 2016 report,
which will impair Montgomery's ability to obtain future employmdid. 1250, 258].Plaintiffs

also alleg€'defendants violated clearly established and-aetled rights tanake and enforce
contractgsic] being protected from the intentional assertion of false and inaccurate factgyo jus
suspension, transfer, demotion and termination while, in the case of Montgometsyhgimi
situated Caucasians were treated differently under the exact same cofitdadt. 262].

2. Claims Against Pinkston in His Official Capacity Brought Under 42
U.S.C. §1983

Paragraph nine of the Amended Complaint states that Defendant Pitikstaed in his
individual and official capacity [sic]{ld. T 9,Doc. 128].A claim against a government employee
in his official capacity constitutes a claim against the governmental entity itselfesanmot be
maintained independently from the claim against the governmental. éfityucky v. Graham
473U.S. 159 (1985)Matthews v. JoneS85 F.3d 1046, 1049 (6th Cit994).Thus, a suit against
Pinkston in his official capacity is a suit against HCDAGQ@ previously discussed, HCDAGO
is entitled to immunity under the Eleventh Amendment for all claimsdérounder Section 1983
For that reason, the Couwrtll dismiss this clainwith prejudice.

3. Montgomery's, Nayadley's and Jarvis' Claims Against Pinkstonin His
Individual Capacity Brought Under 42 U.S.C. § 1983

Plaintiffs biing several causes of actiagainst Pinkston in hiadividual capacityin Count
Threeof the Amended Complakmtall under the umbrella of 42 U.S.C1883.Section 1988loes
not—in and of itsek—create indeperaht substantive legal rights; rather, this statiteply

provides a vehicle by which a person may recover damages for a violatightefsgcured to him
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by federal lawRadvansky v. City of Olmstead FalB95 F.3d 291, 302 (6th Cir. 200B)yles v.
Raisor, 60 F.3d 1211, 1215 (6th Cir. 1995).

Plaintiffs allege that Pinkston committsdveral violations of differentights and they
aggregatethese claimsin Count Three The Court found itchallengingto identify each
constitutional deprivatioralleged against Pinkston ariden to connect each such claim with
relevant facts among thosérewn across the pages an@6 paragraphs of Count Three of the
Amended ComplaintNevertheless, the Court made a diligent effort.

To bring a claim under Section 1983, a plaintiffistsatigy two requirements(1) that the
defendants were acting under color of state law wfBrhey caused plaintiff a deprivatiaf a
right, privilege, or immunity secured to him by the United States Gotisti or other federal law
Gregory v. Shelby CntyTenn.,220 F.3d 433, 441 (6th Cir. 200Baker v. Hadley167 F.3d
1014, 1017 (6th Cirl999);Valot v. &. Local SchDist. Bd. of Edu¢.107 F.3d 1220, 1225 (6th
Cir. 1997).Plaintiffs satisfy the first requirementhe partiedo not disputehat Pinkstonacted
under color of law at all times relevant to this lawstithte Court will examine thesecond
requirementn the followingsections.

a) Montgomery's and Nayadley's Fourth Amendment Claims of
False Arrest, Abuse of Procesand Malicious Prosecution

Montgomery and Nayadley assénat Pinkstonviolated theFourth Amendmenthrough
commission of false arrest, abuse of process and malicious prosetMudi@enspecifically, they
allege that Pinksterin furtherance ohis position thaMontgomery and Nayadldyad violated
the Tennessee child abuse/child sexual abuse reportingttak the following actions(1)
Pinkstoncaused them to receivesammongo Hamilton County Juvenile Courf2) he soughain
indictment against thenm Hamilton County Criminal Courtand @) he criminallyprosecutd

them The Court notes thataims alleging constitutional deprivatiorfer false arrest, abuse of
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process, and malicious prosecution are properly brought timelEourth AmendmeniSeg e.g,
Tunnev. Paducah Potie Dept, No. 5:08CV-188-R 2010 WL 323547, at *14V.D. Ky Jan. 21,
2010). The Fourth Amendment applies to thmates through the Due Process Clause of the
Fourteenth Amendmenidapp v. Ohig 367 U.S. 643, 650 (1961)homas v. Coher804F.3d
563, 569 (6th Cir. 2002 ount Three of the Amended Complailttes not reference the Fourth
or Fourteenth Amendmentsor doesit explicitly stateany otherconstitutional amendment or
federal statute which supplies the substantive right Rtaintiffs contend Pinkston has denied
them Paragraph 2-which is an introductory paragraph itne 420-paragraphAmended
Complaint—is the sole paragraph in the entire docuntbat referencesitherthe Fourth and
Fourteenth Amendments as a basis for glicison for any of the claims assertédlhe Court feels
compelled to note that, in amending the complaint, Plaintiffs ignored the'<Ceabruary 2018
orderdirectingthemto pleadeach cause of action in a separate ceddéntifyingthe statutory or
common law basis foeachcause of action, and the faapon whicheachcause of action is based.
[Feb. 23, 2018 Order, Doc. 3R Instead, Plaintiffs leave it to the Court to search through-a 73
page pleading to try to find the constitutional amendmefedaral statut¢hat gives them a right

to assert federal causes of action flse arrest, abuse of process and malicious prosecution
Through a process of elimination, the Court assumes that Plaintiffs rely upon thle &odirt
Fourteenth Amendments to suppibiir Section 198&laims of wrongful arrest, abuse of process,

and malicious prosecution.

9 "This action is brought under the laws of the State of Tennessee, andmidos42 U.S.C. § 1981, 1983, the
Fourth and Fourteenth Amendments to the Constitution of the United Stéte®rnca, and the common and
statutory laws of the State of Tennessee to redress the violatioa Bgfbndants of, among other things, the
Plaintiffs rights secured by the Fourth and Fourteenth Amendments to the Cansttuthe United States.
[Amended Complainf 2,Doc. 128].
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In response, Pinkston asserts prosecutorial immuriityrespect t@achof theseclaims®
™A claim of prosecutorial immunity may be asserted in a Rule 12(b)(6) motiormasdis Nouri
v. Cnty of Oakland 615 E Appx. 291, 301 (6th Cir. 2015) (quotirgarr v. Gee 437 F. App'x
865, 876 (11th Cir. 2011)pér curiam). A prosecutor enjoys absolute immunity for functions
which are"intimately associated with the judicial phase of the criminal prdceas. de Kamp v.
Goldstein 555 U.S. 335, 341 and 345 (20089 alsdHowell v. Sanders668 F.3d 344, 3480
(6th Cir. 2012)C[T]he critical inquiry is how closely related is the prosecutor's chalteagevity
to his role as an advocate intimately associated with the judicial phdse airhinal procesy
(quotinglreland v. Tunis 113 F.3d 1435, 1443 (6th Cir. 1997))T]he test for determining if
absolute immunity is appropriate turns on the 'nature of the function performed, ity of
the ator who performed it.'Eldridge v. Gibson332 F.3d 1019, 1020 (6th Cir. 2003) (quoting
Buckley v. Fitzsimmonss09U.S. 259, 269 (1993)Absolute immunity for a prosecutbireflects
‘a balanceof 'evils." Van de Kamp555 U.S.at 340 QuotingGregoire v. Biddle177 F.2d 579,
581 (2d Cir. 1949) (Hand;.J.). As the Supreme Court explained,

The "public trust of the prosecutor's office would sufferere the prosecutor to
have in mind hisown potentidl damages'liability" when making prosecutorial
decisions—as he might well were he subject to § 1983 liabiljtynbler v.
Pachtman424 U.S. 4094t 424, 96 SCt. 984. This is no small concern, given the
frequency with which criminal defendants bring such sigdtsat 425, 96 S.Ct. 984
("[A] defendant often will transform his resentment at being prosecuted into the
ascription of improper and malicious actioitsthe State's advocdje and the
"substantial danger of liability even to the honest prosétttiat such suits pose
when they survive pretrial dismissadid.; see also ibid(complex, close, faitrial
guestions 6ften would require a virtual retriaf the criminal offense in a new
forum, and the resolution of some technical issues by the 1ay.jéyprosecutor,”

the Court noted,inevitably makes many decisions that could engender colorable
claims of constitutional deprivation. Defending these decisions, often years aft
they were made, could impose unique and intolerable burdens upon a prosecutor

10The Court has assumed, for purposes of analysis only, that thed&th€omplaint stated all elements of these
three causes of action. The Court need not address Pinkston's other ésganwiamissal since these claims will
be dismissed based on the defense of prosecutorial immunity.
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responsible annually for hundreds of indictments and trils.at 425-426, 96.
Ct. 984.

Van de Kamp555 U. S. at 342see also Burns v. ReesD0 U.S. 478, 494 (1991)[&]bsolute
immunity is designed to free the judicial processn the harassment and intimidation associated
with litigation") (emphasis omitted)'[T]he safeguards built into the judicial system tend to reduce
the need for priate damages actions as a means of cdinggainconstitutional conduct.Burns
500U.S.at 492 (quotindButz v. Economou38 U.S. 478, 512 (1978)).

Issuingprocess tonake an arresseeking indictments to begin a prosecution,enghging
in prosecutions are fundamental functions of a proseeutiitting them to absolute immunity
Buckley 509 U.S. at 268a state prosecutor habsolute immunity for the initiation and pursuit of
a criminal prosecution, including presentation of the 'statase at trial (citing Imbler v.
Pachtman 424 U.S. 409 (1976)see alsoHowell, 668 F.3d at 349"prosecutor's decision to
initiate a prosecution, including the decision to file a criminal complaint or seekesih \&arrant,
is protected by absolute immunity’Adams v. Hansqr656 F.3d 397, 402 (6th Cir. 2011) (listing
functions for which a prosecutor enjoys absolute immunity including preparing ilargl f
documentsunsworn by the prosecuton order to obtain an arrest warraand seeking an
indictment from a grand jury)Holloway v. Brush 220 F.3d 767, 775 (6th Cir2000)
("Prosecutorial immunity extends to a prosecutor's decision to file a criminalasotgnd seek
an arrest warrant and the presentation of tinesterialsto a judicial officet) (internal citation
omitted)

Despite what appears to be Pinkstav&dl-foundedassertion of prosecutorial immunity,
Plaintiffs have raised several arguments disputibgolute, prosecutorial immunity First,
Plaintiffs rely onAnderson v. Creightqr183 U.S. 635 (1987 argue Pinkston is not entitled to

prosecutorial immunity[Pls.' Rep. at 912, Doc. 14§ Creightondoes not address absolute
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immunity for prosecutorial action€reightonaddressewhether an FBI agent wastéled to
qualified immunity from civil liability for conducting a warrantless sea@teightonis inapposite
to this Courts analysis of prosecutorial immuniag it applies to Pinkston

Second,Plaintiffs arguethat Pinkston Violated his fiduciary duty not to prosecute the
innocent"pursuant to Teressee Supreme Court RAeRPC3.8(1)(a), (d) and (flandthat this
breach of theluty "destroys any claim to immunity. .".[Pls."Resp at 13 Doc. 146. Plaintiffs
offer no authorityto support this theorgf liability. Recognizing breach dfiduciary duty as an
exception to prosecutorial immunity would effectiveljiscerate sucimmunity. This Court will
not adopt such ammaginative and impracticaxception toprosecutorial immunityAnd indeed,
the Tennessee Supreme Court never intended that a violation of its Rules oidralf€ssnduct
would form the basis for a civil cause of actidm the preamble to the Rules, the Tennessee
Supreme Court wret

Violation of a Rule should not itself give rise to a cause of action againsyarlaw

nor should it create any presumption in such a case that a legal duty has been

breachedIn addition, violation of a Rule does not necessarily warrant any other

nondisciplinary remedy, such as disqualification of a lawyer in pending litrgati

The Rules are designed to provide guidance to lawyers and to provide a structure

for regulating conduct through disciplinary agencidgey are not designed to be a

basis or civil liability. Furthermore, the purpose of the Rules can be subverted

when they are invoked by opposing parties as procedural wedpanfact that a

Rule is a just basis for a lawyer's sadisessment, or for sanctioning a lawyer under

the administation of a disciplinary authority, does not imply that an antagonist in

a collateral proceeding or transaction has standing to seek enforcement of the Rule

Nevertheless, in some circumstances, a lawyer's violation of a Rule nmedg\@nt

in determiningwhether there was also a breach of the applicable standard of
conduct.

SeeTenn. Sup. Ct. R. &reamble | 21if Plaintiffs believe that Pinkston breached Rule 3.8 of
the Rules of Professional Conduct, there are procedures by which Plaintiffs aicddihsel can
assert that violation; however, there is no basis to use that alleged breachaae lgvsupport a

civil cause of action.
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Third, Plaintiffs argue that Pinkston has no prosecutorialimmunity because he
"egregiouslyand unreasonably ignordd]DCS's definition of child sexual abuse as well as
statutory requirements of reporting child sexual aBts¢PIs' Resp at 9, Doc. 14§. Again,
Plaintiffs have cited no authority that Pinkston was bound by TDCS' definitichilof sexual
abuse.More importantly—and asdiscussedreviously—to determinewhether a prosecutor is
clothed with absolute immunity farertainconduct, the Court examines whether pnesecutor
wasacting within the scope ¢iis prosecutorial duties as an advocate for the State, not whether he
acted reasonably in doing deeland v. Tunis 113 F.3d 1435, 1447 (6th Cir. 1997That[the
plaintiff] ascribes impure and malicious motives to the prosecutors is of no conseqim
absolute immunity provides complete protection from judicial scrutiny of the msdtivehe

prosecutors' actiofs see alscAdams656 F.3d at 4B ("a prosecutor's allegedly improper motive
alone is not enough to defeat absolute immunity, so longeageneral nature of his actions falls
within the scope of his d@s as an advocate for the statéquotingCady v. Arenac Cnjys74

F.3d 334, 341 (6th Cir. 2009))hat Pinkston's interpretation of the statute at issue was ultimately
foundto beincorrectis of no consequence to the applicatiormla$olute immunityProsecutorial
functions—such as issuing a summons to require a person to come to court on criminal charges,
seekingan indictmenfrom a grand juryand prosecuting a person based oméarpreation ofa
criminal statute—are basicresponsibilitiesof a prosecutoas an advocattor the State These
functions are essential requirementshef judicial phase of criminal psecutionSee e.glreland,

113 F.3d at 1447 (prosecutors halesolute immunity for filing criminal complaint, seeking an

arrest warrant, and presenting charging documents to judfge® prosecutors subject to civil

liability every time they failed to obtain a conviction after initiating prosecution, tingnal

1 The quoted section is a heading in which the first letter of each word, extelats, is capitalized.
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justice system would grind to a halt under the sheer weight of the resultardwauilitis.

Moreover, the Court does nagree with Plaintiffsassertion that Pinksttninterpretation
of the Tennessee statute requiring reporting of child sexual abuse waonabéaor entirely
misplaced To fully understandPlaintiffs' argument, it is necessary to examine thkevant
Tennessestatuts. Pinkston indicted Montgomery and Nayadley for failure to report child sexual
abuse in violation of Tenn. Code Ann3%-1-615. feeMontgomery No. 298399, slip op. af 1
Tenn. Code Ann. § 3TI-605 (a) requires that teachers and school officials, among otivais,
know(] or [have] reasonable cause to suspect that a child has been sexually abuseadr{tslich
knowledge or suspicion to the [Tennessee Department of Chdd&=rvices] in the manner
prescribed in subsectig¢h).” Subsection (b)(1) provides in relevant part,

[e]ach report of known or suspected child sexual abuse pursuant to this section shall

be made immediately to the local office of the [Tennessee Department oe@hildr

Services] responsible for the investigation of reports made pursuant to tioa sect

or to the judge having juvenile jurisdiction or to the office of the sheriff or thé chie

law erforcement official of the municipalitwhere the child resides
SeeTenn. Code Ann. § 31-605(b)(1)(emphasis added)Under Tenn. Code Ann. § 3F615a),
failure to report child abuse, if required by Tenn. Code Ann. § 37-1-605, is a misderfeanor.

Pinkstoninterpreted the statute to mean thintgomery and Nayadleyere under a legal
obligation to report the sexual assaulttieé minor to one of the following agencies: (ihe
Hamilton County office of TDCS?2) theHamilton County juvenile courtiige (3) the Hamilton
County Sheriff, or (4) the chief law enforcement officidr the municipality where the student

resided The statute requires that appropriegporting take placevhere the child residesSo,

even though the assault took place in Sevier County, the repoe@tgd to take place where the

2Tenn. Code Ann. § 37-615a) states,'[a]ny person required to report known or suspected child sexual abuse
who knowingly and willfully fails to do so, or who knowingly and willfulbrevents another person from doing so,
commits a Class A misdemearior.
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minor resided at the time, i.e., Hamilton County.

Plaintiff argues that the Tennessee statute did not impose any reportingmesguion
them becase the juvenile who was sexually assaulted did not meet the definitionilof as set
forth in the statute. Plaintiffargument rests upon Tenn. Code Ann. 8813&02which defines
“child sexual abuse" in four separate subsectimngjt

e Tenn. Code Ann. 8§ 31-602(a)(3)(A)requires that the victim of abuse be under
13 years old.

e Tenn. Code Ann. 8§ 31-602(a)(3)B) also requires that the victim of abuse be
under 13 years old.

e Tenn. Code Ann. §8 3I-602(a)(3)(C)does not explicitly include any age
limitation for the victim.

e Tenn. Code Ann. 8§ 3T-602(a)(3)D) requires that the victim of sexual abuse
be between 13 and 17 years of age and that perpetrator of the abuse raust be "
parent, guardian, relative, person residing in the ‘shildme, or other person
responsible for the care and custody of the child. . . ."

Thefreshman basketball playanjured in the December 22, 2Qld&ssault was older than
thirteen but still a minor [Montgomery No. 298399, slip op. at 2.] Pinkston conceded that
subsections A, B and D of Tenn. Code Ann. §13802(a)(3)did not apply; however, he
maintained that the reporting requirement was triggeredubgection C of the statute. Since
subsection C did not set forth a specific age limitation, Pinkston toolositgop that itapplied to
all minors, not just those undire ageof 13.

The Hamilton County Criminal Court consideredtissue as a matter of first impression
andreached a different conclusietfinding that Subsection C implicitly included the requirement
that the victim of abusmustbe under the age of thirteedMgntgomery Case No. 298399, slip

op. at 4] The court reasonetieven though the language of subsection (a)(3)(C) is unconditional

with respectad age, the logical effect of the conditions of age in the other three subsections is to
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make the definition in subsection (a)(3)(C) also conditional ori Hgd. In reaching this decision,
the criminal court judgeourtalsoconcluded that-hadthe"unde 13’ age limitation not applied-
Pinkston would have been justified in bringing criminal charges against Montgoméaylifig

to report the sexual assault in Hamilton Couhtferethe child resides. [Id. at §. Pinkstons
reliance on Tenn. Code Ann. 8-37602(a)(3)proved to be misplaced; however, the position he
took was not entirely illogical or unreasonal®ithough this Court believes that the criminal court
judge correctly decided the issue, it is conceivable tifferent jurists endeavoring to plumb the
meaning of the same statuteuldarrive atdifferent conclusions.

Regardless his Court concludethat Pinkston actedvithin the scope of his function as a
prosecutor when he examined ttreminal statuteat issue initiated prosecutiorand prosecuted
Montgomeryand Nayatey for failure to reporain incidentof child abuse/childexual abusé®
Although the Hamilton County Criminal Court Judge disagreed Riitlkstors interpretation of
the statute-ultimately dismissing the criminatharges—Pinkston was clothed in absolute
immunity in the exercise of his prosecutorial functidfa. the reasons set forth abotres Court
will dismiss with prejudicévlontgomery's and Nayadleykimsbrought against Pinkston for this
conduct.

b) Montgomery's and Nayadley'sFourth Amendment Claims
Against Pinkston For Malicious Prosecution Based on
Pinkston's Statements to the Press and Public
As indicated in the recitation of facts above, Pinkston made a number of statéments

members of the media abdbe investigation of the Ooltewah high school basketball team sexual

assault incident as well as other allegations concerning the schasketball program and the

13 Plaintiffs do not make a distinction in the Amended Complaint or grguiments between "child abuse" and
“child sexual abuse." The Court finds for purposes of the absoluteriityranalysis, any difference between the
two terms is irrelevant.

Case 1:17-cv-00172-CHS Document 151 Filed 03/26/19 Page 27 of 35 PagelD #: 1776



conduct of school officials. Montgomery and Nayadley claim that his stateswgyert &ourth
Amendment claim for malicious prosecution.

A prosecutor is not entitled to absolute immunity for a Fourth Amendment malicious
prosecution claim arising from statements the prosecutor made at a pressramBuckley v.
Fitzsimmons 509 U.S. 25927778 (1993) Neverthelessto the extent thaMontgomery and
Nayadleyseekto bringsuch a clainagainst Pinkston on the basis of statements he made to the
press and in his September 2016 report, Plainaifdd state aviable claim

Plaintiffs contendhat the allegedlyalsestatement®inkston madé&inflamed' the public
against thembut Plaintiffs do not allegethat these statements caused them prejudicthe
prosecutionPinkston brought against theBy comparison,n Buckley v. Fitzsimmons09 U.S.

259, 276277 (1993), the plaintiff alleged that the prosecutor made false statements abanthi
released a mug shot of him at a press conference Whitdmed the populace of DuPage County
against him, thereby defangihim, resulting in deprivation of his right to a fair trial, and causing
the jury to deadlock rather than acquftriterral citations omitted)

Whatever public statements Pinkston made about Montgomery and Nalyatiey and
during his prosecution ohém, such statementbviously did not prejudice the Hamilton County
Criminal Court Judge-indeed, that judgdismissed the criminal charges againstrthAnd, no
jury was ever prejudiced or inflamed by Pinkstostatements because ttase never reached a
jury. In other words, Pinkst&public statements had no effect on dletual prosecutiorof the
case or the outcome of that prosecution.

Consequently, to the extent Plaintiffs are asserting a malicious ptioseciaim arising
from Pinkston's publistatements to the press and public, such claim will be dismissed for failure

to state a claim upon which relief can be granted.
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C) Montgomery's, Nayadleys and Jarvis' Fourteenth Amendmert
Claims Against Pinkstonfor Deprivation of a Property Interest
Without Due Process of Law

Employinga very liberal interpretation of ttemendedComplaint,it appears to the Court
thatMontgomery Nayadley and Jarvisare attempting tassert claimagainst Pinkston under the
Fourteenth Amendment for a deprivation of a property interest without due process. of law
Plaintiffs allege Pinkston violated their due process rights by making false stéseneutthem
orally and in writing thereby causing HCDE and Superintendent Smith to takeverse
employment actions agairthem.

The Fourteenth Amendment prohibits state actors from depriving persons of Iifg, libe
or property without due process of la@rosby v. Univ. of Kentuck$63 F.3d 545, 55&¢th Cir.
2017),cert. deniedl38 S. Ct. 741 (2018Quinn v. Shirey293 F.3d 315319 ©Eth Cir. 2002) To
establish a procedural due process claim for deprivation of property under the rtburtee
Amendment, glaintiff must establisihat (1) he possessed a property interédtthe defendant
deprivedhim of that propest interest and @) thedefendant, a state actdig not give the plaintiff
adequate procedural rights prior to the deprivadnrecht v. Treon617 F.3d 890, 894 (6th Cir.
2010y Women's Med. Prof'l Corp. v. Baijrd38 F.3d 595, 611 (6th C2006);Hines v. Town of
Vonore 912 F. Supp. 2d 628, 643 (E.D. Ter2019 (Varlan, J.) The Court will assume, for
purposes othis argument, thaPlaintiffs did have a property interest in their employment with
HCDE.

The Court finds Plaintiffs have nestablished the second element of this cldim., the
defendant deprived plaintiff of the property intere®¥¢hile Plaintiffs may have experiencétke
deprivation of a property interest, Pinkston was not the person responsible for depenngf

that interest. Plaintiffs alleghatPinkston'statements influenced HCBElecisionshut Pinkston
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was not Plaintiffsemployer and was not in a positionsaspendiransfer, demote, dide facto
terminaté Plaintiffs.

In an effort to establish a controlling nexus between Pinkston and HElBiEtiffs allege
that Pinkston actedin concert with HCDE and Smith irtheir decision to suspend Plaintiffs
However, thisstatement is merely conclusorfhe Amended Complaint provides no facts to
establish that Pinkston had authority to make or influence H&EDEployment decision®lating
to Plaintiffs—whether those decisions related to suspension, discipline, demotion, transfer,
termination, or a pre-decision notice and opportunity to be heard.

Plaintiffs have failed testatea plausible claim against Pinkston for a deprivationaof
property interest in violation of the Fourteenth Amendment. Consequ#ndyclaimwill be
dismissedvith prejudice pursuant to Fed. R. Civ. P. 12(h)itd unnecessary to address the other
bases for Pinkston's motion to dismiisis claim

d) Montgomery's, Nayadleys, and Jarvis' Fourteenth
Amendment Due Process ClaimAgainst Pinkston for
Deprivation of a Liberty Interest Without Due Process of Law

Again, employing a verliberal interpretation of the Amended Complaint, it appdaas
Plaintiffs are alleging a loss of a liberty interest without due process of lawlation of the
Fourteenth AmendmenfPlaintiffs allege Pinkstorpublishedfalse statements about them
damaging their reputations and good namesich caused HCDE and Smith to takéverse
employment actions against them without due process oPlamtiffs also allegéhatthese false
statements will prevethemfrom obtaining future employment.

A person has a liberty interest under the Fourteenth Amendment "o gowel name,
reputation, honor, and integrit@rosby 863 F.3d at 553Quinn, 293 F.3d at 31But defamation

of onés good name and reputation is not,itself, sufficient to invoke Fourteenth Amendment
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protectionsCrosby 863 F.3d at 553Quinn 293 F.3d at 319 (citinBaul v. Davis 424 U.S. 693,
711-12 (1976) (holdingpolicedistribution of flyer identifying plaintiff as atactive shopliftet—
therebydefaming plaintiff andmpairing his ability to secure future employmestid not state a
constitutional claimagainst police chigior deprivation of a liberty interest under the Fourteenth
Amendment.)

There is no constitutional claim for simple defaiomatSee Paul v. Davjs#24 U.S. 693
(1976);Quinn, 293 F.3d at 320. Rathen additional requirement must be netwit, damage to
reputation must be accompanied by the contemporaneous alteration of a righisqurstabusly
recognized under statewaCrosby 863 F.3d at 555Quinn, 293 F.3d at 319That additional
requirement may be met where an employee allegasnation from employment in connection
with damage to one's good name or reputatimwever, such alaim has only been recognized
when brought against tlenployer—not a third party* If an"employee shows that he has been
stigmatized by the voluntary, public dissemination of false information in theecoliesdecision
to terminate his employmerdue process requires the emplotgeafford him an opportunity to
clear his namé’ Quinn 293 F.3d at 320 (quotir@hilingirian v. Boris 882 F.2d 200, 205 {&Cir.
1989);see also Bd. of Regents v. Rati8 U.S. 564, 573 (1972)n order to establish that he is
entitled to a namelearing hearing, the plaintiff must show the following five factors:

First, the stigmatizing statements must be made in conjunction with the plaintiff's

termination from employment.. Second, a plaintiff [must show] .the employer

has alleged. . . [more than]merely improper or inadequate performance,

incompetence, neglect of duty or malfeasance.. Third, the stigmatizing

statements or charges must be made public. Fourth, the plaintiff must claim that the

charges made against him were falsastly, the public dissemination must have
been voluntary.

14 See e.gCrosby 863 F.3d 545 (action brought by professor against university and univefigigis);, Stringfield
v. Graham 212 F. App'x 53@6th Cir.2007) (per curiam) (action brght by tenured professor againstiversity,
Board of Regents, and Dean of Nursing Schdalfiwig v. Bdof Trs of Ferris State Uniy 123 F.3d 4046th Cir.
1997) (coach brought claim agaimsiiversity Board of TrusteesBurkhart v. Randles764 F.2d1196 (6th Cir.
1985) (action brought by public employees against employer County) Cler
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Quinn 293 F.3d at 320 (brackets added) (second and third ellipses added) (Buotungy. City
of Niotga 214 F.3d 718, 722-23 (6th Cir. 2003¢e also Croshy863 F.3d at 555.

If the plaintiff establishes the five factors discussed above, he is then entitled to a name-
clearing hearingQuinn 293 F.3d at 32Q;udwig, 123 F.3d at 410. Importantly,is the denial of
the nameclearing hearing, not the alleged defamation, that causelephiration of the liberty
interest without due processrosby 863 F.3d at 553Quinn, 293 F.3d at 320An employee
must request from his employer a name-clearing hearing in order tol neaakourteenth
Amendment claim for loss of a liberty inter@sthout due process of laWQuinn, 293 F.3d at
321-24;see also Stringfield v. Grahar212 F. App'x 530, 540 (6th Cir. 2007W¢ have
consistently held that a failure of the plaintiff to request a releering hearing bars due
process claims for violatis of a liberty interest) A plaintiff's failure tospecificallyallege in
his complainthat he requested a namdearing hearing which his employer denied waultin
dismissal of that clainQuinn 293 F.3d at 324.

The Court has found no case in the Sixth Cirruiwhich an employee broughtFfourth
Amendment due procestaim for damage to one's good name and reputaomompanied with
loss ofcurrentemploymentvherethe employee brought that claagainst someanother than the
employer Again, the Amended Complaint is devoid of allegations fiakstonhad authority to
make emplgment decisions concerning Montgomery, Nayaddeyarvis—or that Pinkston could
have provided them a nanskearing hearing if one kidbeen requested. The Amended Complaint
is also devoid of allegations that Plaintifstually askedPinkston for a namelearing hearing
and that Pinkstodenied such a request

For those reasons, the Court concludes Plairttédfse not stated claim againsPinkston

for deprivation ofa liberty interest without due procebased orstigmatization of their good
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names in connection witHCDE'sand Smith'sadverse employment decisioi@onsequentlythis
claim will be dismissed witprejudice. The Court finds it unnecessary to address the other bases
raised by Pinkston to dismiss this claim.

Furthermore, to the extent that any Plaintdftempt to assert a procedural due process
claim for loss of a liberty interest in connection with the lodsitofrejob opportunities, that claim
also fails Stigmatization of orie reputation in connection with employment termination must be
based on a contemporaneous job loss, not the loss of future employment opporBieges.v.
Gilley, 500 U.S. 226, 2334 (1991) (finding future employment opportunities were not a protected
liberty interest under the Fourteenth Amendment in a claim broughpllaynaiff alleging damage
to reputation by his former employesge alsdMertik v. Blalock 983 F.2d 1353, 126@3 (6th
Cir. 1993) (nterpreting Siegertto hold that"a stigma to reputation that affects only future
employment opportunities does not givgerto a protected liberty interé3tThe Courtwill also
dismiss this claim with prejudice

e) Other Claims Brought Against Pinkston

In their response to Pinkston's Motion to Dismiss, Plaintiffs argue that éhrdegprived
them of gualprotection inviolation of theirFourteenttAmendment rightdPIs.' Respat 18 Doc.
146]. The Amended Complaint makas reference t@n"equal protectiohclaim. It simply was
not pled.Plaintiffs did notraisea constitutional claim of deprivation of equal protectemainst
Pinkston in the Amended Complairind theycannotdo so in their response to the motion to
dismiss.

The Amended Complaint alleges several state law claims against Pjnistont,
negligene, false arrest and false imprisonment, malicious prosecution, abuse of process

defamation, negligent infliction of emotional distress, intentional infliction of emadtaisgiess,
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and selective prosecutioRlaintiffs Bonita Montgomery, Janet Nayadlapd Amelia Jarvis have
also brought claims under state law for loss of consortium. The Court detdinesain
supplemental jurisdiction over these state law claims and will dismisswitbout prejudice.
V. Conclusion

For the reasons stated in this Memorandum Opinion, Defendants’ sntatidismisswill
be granted in thatl] all federal claimswill be dismissed with prejudice; art) the Court will
decline supplemental jurisdiction of all state law claims and dismiss those wldimoat
prejudice.

Specifically,the Court wilORDER that

1. The Tennessee Department of Children's Services' Motion to Dismiss [Doc. 135]
will beGRANTED. The Courwill DISMISS WITH PREJUDICE theclaims
brought against TDCS under 42 U.S.C. 88 1981 and 1983, and then@burt
DISMISS WITHOUT PREJUDICE all claims brought against TDCS under
Tennessee state law

2. The Hamilton County District Attorney General's Office's Motion to Dismiss
[Doc. 133]will be GRANTED. The Courwill DISMISS WITH PREJUDICE
the claims against HCDAGO brought under 42 U.S.C. § 1983, and thev@lburt
DISMISS WITHOUT PREJUDICE all claims against HCDAGO brought under
Tennessee state law.

3. The Hamilton County Department of Education and Rick Smith's Ma&dion
Dismiss [Doc. 137Will beGRANTED. The Courtwill DISMISS WITH
PREJUDICE the claims against HCDE and Smith brought under 42 U.S.C. §
1981, and the Couwtill DISMISS WITHOUT PREJUDICE all claims against
HCDE and Smith brought under Tennessee state law.

4, Hamilton County District Attorney General Pinkston's Motion to Dismiss [Doc.
131]will beGRANTED. The Courtwill DISMISS WITH PREJUDICE the
claims against Pinkston in his official and individual capacities brought under 42
U.S.C. 88 1981 and 1983, and the Couilt DISMISS WITHOUT
PREJUDICE all claims against Pinkston brought under Tennessee state law.
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ENTER.

/sl Christopher H. Steger
UNITED STATES MAGISTRATE JUDGE
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