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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA
ORLANDO MALONE,
Petitioner,
V. No. 1:17-CV-251-HSM-SKL

CHERRY LINDAMOOD,

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

This is a pro se petition for habeas corpi®f pursuant to 28 U.S.C. § 2254. Now before
the Court is Petitioner's motion for leave to procéedorma pauperis [Doc. 1], Respondent’s
motion to dismiss the petition as time-barf€bc. 6], Petitioner's motion for discovery and
production of exculpatory eviden¢Boc. 11], and Petitioner’s nion to grant the appropriate
remedy [Doc. 12]. Petitioner filed a responsé&espondent’s motion to dismiss [Doc. 9], and
Respondent subsequently filed @lyeto Petitioner’s response [Docs. 13, 15]. For the reasons
discussed below, Respondent’s motion to dismiss [Doc. 6] wiBRANTED, and this § 2254
petition will beDISM I SSED as time-barred. Additionally, &etitioner’'s 8 2254 petition is time-
barred, Petitioner’'s motion for discovery [Doc. Ahjd motion to grant apppriate remedy [Doc.

12] will be DENIED asmoot. Lastly, Petitioner’s request to stay his current habeas petition [Doc.
9 p. 4] will beDENIED, and Petitioner’s motion for leave to procéedrma pauperis[Doc. 1]
will be GRANTED.
l. PROCEDURAL HISTORY
On April 13, 1999, after a jury trial, Petitier was found guilty in the Bradley County

Criminal Court of one count of first-degreddiey murder, two counts cdttempted especially
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aggravated robbery, and one coohaggravated robbery, and wasisnced to life in prison plus
twenty years. See Sate v. Malone, No. E1999-01347-CCA-R3-C2000 WL 682580 (Tenn.
Crim. App. May 26, 2000perm. app. denied (Tenn. Jan. 16, 2001). Petitioner’s convictions and
sentences were then upheld by the Tennesseet Gf Criminal Appeals (“TCCA”) on direct
appeal.ld.

Petitioner filed a timely pro se petiti for post-conviction relief on April 26, 20015ee
Malone v. State, No. E2003-02095-CCA-R3-PC, 2004 VI414021 (Tenn. Crim. App. June 24,
2004), perm. app. denied (Tenn. Sept. 7, 2004). Followingetlappointment of counsel and a
hearing on the petition, the post-conviction calertied relief and disissed the petitionld. After
Petitioner appealed, the TCCA affirmed the pmmtviction trial court’'suling on June 24, 2004.
Id. The Tennessee Supreme Court (“TSC”) deRietitioner permission to appeal on September
7,2004.1d.

Petitioner then signed and executed his Btate habeas petition in the Bledsoe County
Circuit Court on December 30, 2004; howeuee petition was dismissed on March 14, 2005
[Doc. 2-1 p. 75-77]. Petitionerdlinot appeal the dismissdtl]]. Next, Petitioner signed and
executed his second state habeas petitioneiddhnson County Criminal Court on June 8, 2007
[Id. at 54-56]. Petitioner's second state halget#tion was dismissed on July 2, 2007, and
Petitioner did not appeal the dismisdal fat 42—43]. Lastly, Petitioner signed and executed his
third state habeas petition in the Wayne Cgudircuit Court on June 29, 2016 [Doc. 2 p. 3].
However, Petitioner’s third statebeas petition was also dissed, and the TCCA affirmed the
denial on April 17, 2017. See Malone v. Sate, No. M2016-01464-CCA-R3-HC, 2017 WL

1404344 (Tenn. Crim. App. Apr. 4, 201 pgrm. app. denied (Tenn. July 20, 2017). Petitioner



also filed a fourth petition fopost-conviction relief in t Bradley County Criminal Court
subsequent to the filing of his § 2254 petitton.

Petitioner filed the instant § 225sktition on August 1, 2017 [Doc. 2].In response,
Respondent filed a motion to dismiss the petitas time-barred under 28 U.S.C. § 2244(d)(1)
[Doc. 6]. Petitioner replied to Respondent’'s motion on February 2, 2018, claiming that
Respondent’s motion to dismiss should be denieiRempondent has faileéd file a copy of the
state court transcripts, he istided to equitable tolling, and thae currently has another pending
state post-conviction petition [Doc. 9]. Petitionddaionally filed an amended petition for a writ
of habeas corpus under 82254 February 5, 2018 [Doc. 10].

1. STATUTE OF LIMITATIONS

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), codified in 28
U.S.C. § 2241et seq., provides a one-year statute of limiteus for the filing of an application for
a federal writ of habeas corpus. el$tatute providesn relevant part:

A 1-year period of limitation shall apply t@n application for a writ of habeas

corpus by a person in custody pursuanthe judgment of a State Court. The
limitation period shall run from the latest of--

1 Although Respondent’s motion to dismiss isnewvhat lacking, as it did not provide the
entire state court recortthe record filed with the Court as a whole provides the pertinent dates and
documents. Respondent’s failure to file an offidopy of the state court record has, however,
made resolution of his motion to dismiss monegticonsuming and difficult. As such, counsel for
Respondent isIOTIFIED that future motions to dismiss 8§ 2254 petitions that are not supported
by an official state court recoahd specific citations thereto ynbe denied without prejudice.

2 Under the mailbox rule, a habeas petitiomiéemed filed when the prisoner gives the
petition to prison officials for filing in federal court€ook v. Steall, 295 F.3d 517, 521 (6th Cir.
2001). Petitioner's habeas patiti states that it was “given the SCCC mailroom on this the
_____day of August 2017” [Doc. 2 p. 11]. Howeveetitioner’'s motion for leave to proceed
forma pauperis was submitted to a notary on August 1, 2(@c. 1 p. 2]. Therefore, the Court
will construe Plaintiff’'s habeas petition wasrig provided to prison officials on August 1, 2017.



(A) the date on which the judgment became final by the conclusion of direct
review;

(B) the date on which the impediment ibnfy an application created by State
action in violation of the Constitution taws of the United States is removed,
if the applicant was preventeain filing by such State action;

(C) the date on which the constitutional rigtsserted was initially recognized by
the Supreme Court, if the right hageen newly recognized by the Supreme
Court and made retroactively applitao cases on collateral review; or

(D) the date on which the faciyaredicate of the claim or claims presented could
have been discovered through gxercise of due diligence.

28 U.S.C. § 2244(d)(1). Howevehe time “during which a proplg filed application for State
post-conviction or other collateral review withspect to the pertinent judgment or claim is
pending shall not be counted toward any peoblimitation . . ..” 28 U.S.C. § 2244(d)(2).

As set forth above, Petitione@gppeal of his underlyingpavictions was dismissed on May
26, 2000. See Sate v. Malone, No. E1999-01347-CCA-R3-C2000 WL 682580 (Tenn. Crim.
App. May 26, 2000)perm. app. denied (Tenn. Jan. 16, 2001). The T#&&n denied Petitioner’s
application for permissioto appeal on January 16, 200ld. Therefore, Respondent correctly
states that Petitioner’s judgmtebecame final pursuant to BBS.C. § 2244(d)(1)(A) on April 16,
2001; and the AEDPA'’s one-year clock begarun on the next day, April 17, 2003e Pinchon
v. Myers, 615 F.3d 631, 640 (6th Cir. 2010) (notifay purposes of the AEDPA, a conviction
becomes final on “the first non-weekend day feilog the expiration of th 90-day period during
which [a Petitioner] was eligible to petih the Supreme Court for certiorari”) (citihgwrence .
Florida, 549 U.S. 327, 333 (2007)).

The AEDPA one-year statute of limitationsck therefore began to run on April 17, 2001,
and ran for nine days until April 26, 2001—thetedan which counsel for Petitioner filed his

petition for post-conviction relief. The post-caction court denied Petitioner’s petition for post-



conviction relief, the TCCA affirmed Petitioner’s conviction on direct appeal, and, ultimately, the
TSC denied permission to appeal on September 7, 2Z&8@Malone v. State, No. E2003-02095-
CCA-R3-PC, 2004 WL 1414021 (Ten@rim. App. June 24, 2004perm. app. denied (Tenn.
Sept. 7, 2004). Therefore, the AEDPA clock resumed the following day on September 8, 2004,
with 356 days remaining in the limitations periofiee DiCenz v. Rose, 452 F.3d 465, 468—-69
(6th Cir. 2006) (holding when the state coudgaedings that tolled the limitations period are no
longer pending, the limitation period resumes atgbint where it was tolled). The limitations
period continued to run without betolled for 113 days, until Petiner filed his first state habeas
petition on December 30, 2004. Petitioner’s halpetiion was dismisseby the Bledsoe County
Circuit Court on March 14, 2005 [Doc. 2-1 p. 75-7Retitioner did not appeal. Thus, the
judgment became final thirty days later on April 13, 2082 Clark v. Lindamood, No. 3:17-cv-
968, 2018 WL 346230, at *3 n.4 (M.D. Tenn. Jan. 10, 2Qa8&Jiressing the effect of the “thirty
days within which the petitionepald have appealed to the TCG#e lower courts denials of his
state post-conviction and collateastacks” in AEDPA calculatior)s The AEDPA clock resumed
the following day on April 14, 2005, with 243ydaremaining in the limitations period.
Accordingly, on April 14, 2005, Petitioner hamb more than 243 days to file another
application for state court reliefahwould toll the statetof limitations, or to file a timely petition
for a writ of habeas corpus with this Court.tifR@ner did not file anothrestate court application
for post-conviction relief or collateral reviewntil 785 days later on June 8, 2007—when he filed
his second state habeas petition. However,igttitine, the one-year statute of limitations for
Petitioner to file a § 2254 petition had alreadggzal. Therefore, because the habeas petition was
filed after the federal limitationseriod had already expired, itBrfig did not revive the limitations

period, nor could it toll a period that had already expinédchman v. Brigano, 346 F.3d 598, 602



(6th Cir. 2003) (holding that “[t]he tolling pvision does not . . . ‘revive’ the limitations period
(i.e., restart the clock at zer@ran only serve to pause a didbat has not ydully run”).

Further, after Petitiver’'s second state habeas petition was dismissed on July 2, 2007, and
he failed to appeal, Pettier did not file a stateourt application for post-conviction or collateral
review until he filed his third state habeasifpEn on June 29, 2016 [Do2.p. 3]. Ultimately, the
AEDPA's one-year statute of limitations had exgibefore Petitioner filetis second state habeas
petition, and would have continuéal also run from its dismissahtil when Petitioner filed his
third state habeas petition. Consequently, thBRE's one-year statute of limitations would have
also been expired long before Eetier filed his fourttpetition for post-convictin relief. Lastly,
none of the claims that Petitianstates in his 8 2254 petitiossert a new constitutional right
recognized by the Supreme Court within the yeaorpo Petitioner filingthat motion. Thus, the
instant 8 2254 petition [Doc. 2], which Petiter filed, at the eddst, on August 1, 2017, is
untimely under 28 U.S.C. § 2244(d)f1and must be dismissed with prejudice unless Petitioner
can establish that he is entitled to equitable tolling.

1. EQUITABLE TOLLING

Petitioner claims that Respondent’s motion &ndss should be denied, as he alleges that
Respondent has failed to comply with Rule 5{t}he Rules Governing Section 2254 Cases by
not filing a copy of the state codranscripts in this case [Doc. 913. Further, Petitioner contends
that he is entitled to equitablelling because the State did nde fthe proper records, and that
Petitioner “was not provided [the] effectivesadance of post-conviction [counsel]” because he

“was unable to convince his atteynthat he needed his onlyaonentation showing he amended

3 Petitioner’'s amended petition for a writ of habeas corpus under § 2254, filed on February
5, 2018, would also thus be untimely under 28 U.S.C. § 2244(d)(1).
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his post-conviction petition to inatle [the] double jeopardy claimid. at 2—3]. Lastly, Petitioner
alleges that he is entitdgo equitable tolling regarding hisagin that his conviction violated his
constitutional protection againdbuble jeopardy, as “the date which the factubpredicate of
the claim or claims presented could not hdee=n discovered through the exercise of due
diligence” |d. at 3].

The one-year statute of limitations in the NEA is not jurisdictional, and is subject to
equitable tolling.Holland v. Florida, 560 U.S. 631, 645 (2010). The Supreme Court has held that
equitable tolling of a statute of limitati is available “in appropriate case$d: at 645. Petitioners
have the burden of demonstrating thaytlare entitled to equitable tollingAllen v. Yukins, 366
F.3d 396, 401 (6th Cir. 2004) (citations omitted). HAbeas petitioner is entitled to equitable
tolling only if two requirements are met. Firthhe petitioner must edibsh ‘that he has been
pursuing his rights diligently.” And second, thetipener must show ‘that some extraordinary
circumstance stood in his way and prevented timely filingldll v. Warden, 662 F. 3d 745, 749
(6th Cir. 2011) (quotingdolland, 560 U.S. at 648) (holding that counsel’s failure to turn over the
trial transcript as well as other documents relatethe case and the prison’s restriction on visits
to the law library did not entitle petitioner to eqbitatolling). “The doctme of equitable tolling
is applied sparingly by federal casy’ and is typically used “onlywhen a litigant’s failure to meet
a legally-mandated deadline unaadatlyy arose from circumstances/bead that litigatis control.”
Vroman v. Brigano, 346 F.3d 598, 604 (6th Cir. 2003) (citats and internal quotations marks
omitted).

Petitioner first argues that he is entitleddaiéable tolling due to his lack of access to state
court records [Doc. 9 p. 1]. However, the SixthcGit has held that a petitioner’s “alleged lack

of access to state courts reg® and his case file does marrant equitable tolling.”Beasley v.



Mays, No. 17-6148, 2018 WL 1633815, at *2 (6th Cir. Feb. 27, 2018) (diaityv. Warden,
Lebanon Corr. Inst., 662 F.3d 745, 751 (6th C2011) (“If anything, theules [governing habeas
petitions] seem to envision that petitioners maynag¢s have to file thepetitions without having
had access to the state-court record.”)). Simild&tjtioner claims that “the date on which the
factual predicate of the claim or claims meted could not have been discovered through the
exercise of due diligence” [Doc. 9 p. 3]. However, Petitioner’s claims largely concern issues where
he “clearly knew what took place . . .cawhat his grounds farelief were.” Hall, 662, F.3d at
751. Further, the Sixth Circuit has held thatifanate’s lack of legal &ining, his poor education,
[and] even his illiteracy does not give a court reason to toll the statute of limitatiGobas v.
Burgess, 306 F.3d 441, 444 (6th Cir. 2002) (citationsitbed). Ultimately, “a habeas petitioner’s
lack of access to his trial tragripts does not preclu@ehabeas petitionétom commencing post-
conviction proceedings in the statourts and would not equitalilyll the limitations period for
filing a petition for writof habeas corpus.Gardner v. Maclaren, No. 13-CV-15051, 2014 WL
5481324, at *5 (E.D. Mich. Oct. 29, 201#)ternal citations omitted)Therefore, Petitioner is not
entitled to equitable tolling on this basis.

Next, Petitioner claims that he is entitlecetyuitable tolling due tthe alleged ineffective
assistance of post-conviction coghbecause he “wasnable to convince his attorney that he
needed his only documentation showing he anmehdte post-conviction geion to include [the]
double jeopardy claim [Doc. 9 p. 3JAdditionally, Petitioner claimshat he has demonstrated
“cause’ to overcome the procedural default, undartinez [v. Ryan, 566 U.S. 1 (2012)],” as he
has alleged the ineffective assistan of his post-conviction attorneyld] at 2].
“Martinez, however, established only that theefiiective assistance of counseliritial-

review post-conviction proceedings may constitute caass/ercome the procedural default of a



substantive claim of ineffectivessistance of trial counselAnderson v. Cook, No. 3:15-cv-0091,
2015 WL 2193817, at *3 (M.D. Tenn. May 8, 201%piding petitioner wa not entitled to
equitable tolling, asMartinez did not provide that the ineffective assistance of post-conviction
counsel at the appeliastage could provide cause for defaulisgg, e.g., Tucker v. Burton, No.
99-CV-72263, 2014 WL 3894378, at *1 (E.Mich. Aug. 8, 2014) (holding/lartinez lends no
support to petitioner’s argument that his initiabbas petition was entitled to equitable tolling
based on his postconviction counsééidure to comply with thédAEDPA limitations period”).

It is well settled that theris no constitutional right to oasel in state post-conviction
proceedings, such that a habeas petitioner cahaiot constitutionally ineffective assistance of
counsel in these proceedingSee Lawrence v. Florida, 549 U.S. 327, 336-37 (2007) (“Attorney
miscalculation is simply not sufficient to warrant equitable tolling, particularly in the
postconviction context where prisoners hane constitutional right to counsel.'oleman v.
Thompson, 501 U.S. 722, 752 (1991). Therefore, Petitidaerot entitled to equitable tolling on
this basis.

Lastly, Petitioner has not allegi@actual innocence in his hasepetition or as a ground for
equitable tolling. IMMicQuiggin v. Perkins, 569 U.S. 383 (2013), the feme Court held that a
habeas petitioner who can show actialocence under the rigorous standardsabfup v.
Delo, 513 U.S. 298 (1995), is excused from the procedural bar of the statute of limitations under
the miscarriage-of-justice exceptioMcQuiggin, 569 U.S. at 391-92. In order to make a showing
of actual innocence, a petitioner shyresent new evidence showing that “it is more likely than
not that no reasonable juror wouldveaconvicted [the petitioner].1d. at 395 (quotingchlup,

513 U.S. at 329). Petitioner’s case falls outsitkhe actual innocendelling exception, because

he presented no new, reliable evidence to éskathat he was actually innocent of the crime



charged. See Ross v. Berghuis, 417 F. 3d 552, 556 (6th Cir. 2005). Accordingly, Petitioner's §
2254 is time-barred and Petitioner haited to demonstrate that heanstitled to equitable tolling.
V. CONCLUSION

For the reasons stated above, Respondent®mim dismiss the § 2254 petition as time-
barred [Doc. 6] will b6cSRANTED, and this § 2254 petition will i8Il SMISSED. As Petitioner’s
§ 2254 petition is time-barred, Petitioner's motion discovery [Doc. 11] and motion to grant
appropriate remedy [Doc. 12] will iENIED asmoot. Additionally, Petitiongs request to stay
his current habeas petition contained in his respon Respondent’s motion to dismiss [Doc. 9 p.
4] will be DENIED as moot. Lastly, Petitioner’'s motion for leave to proceadorma pauperis
[Doc. 1] will be GRANTED.

Finally, the Court must consider whetherissue a certificate ohppealability (COA),
should petitioner file a notice of appeal. Aipener may appeal arfal order in a § 2254 case
only if he is issued a COA, and a COA will ssued only where the applicant has made a
substantial showing of the dahiof a constitutional rightSee 28 U.S.C. § 2253(c). A petitioner
whose claims have been rejected on a procethasat must demonstrate that reasonable jurists
would debate the correctnesstioé Court’s procedural rulingSack v. McDaniel, 529 U.S. 473,
484 (2000)Porterfield v. Bell, 258 F.3d 484, 485-86 (6th Cir. 2001). As reasonable jurors would
not debate the correctness of the Court’s procedural rulings, a COA will not issue.

AN APPROPRIATE JUDGMENT ORDER WILL ENTER.

ENTER:

/s/ Harry S Mattice, Jr.

HARRY S. MATTICE, JR.
WNITED STATESDISTRICT JUDGE
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