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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

BRIAN L. DEBORD,

Plaintiff,
Case No1:17cv-279
V.
Judge Christopher H. Steger
NANCY A. BERRYHILL

Acting Commissionepf Social Security

Defendant.

MEMORANDUM OPINION

Introduction

Before the Court i®laintiff's Motion for Judgment on thleadingdDoc. 11] in which
Brian Debord '(Plaintiff") seeks judicial review of the decision of the Administrative Law Judge
("ALJ"), which amounts to the final decision of the Commissioner of Social Security
("Commissione). Also before the Court iSefendaris Motion for Summary Judgmefioc. 17].

For reasons that folloviRlaintiff's Motion for Judgment on the Pleadings [Doc. Wwil] be
DENIED, the Commission&r Motion for Summary Judgment [Doc. Vi)l be GRANTED, and
the decision of the ALWill be AFFIRMED. Judgmentill be enteredh favor of the Defendant.
. Procedural History

In 2011, Plaintiff filed appli@tions for Disability Insurance Bnefits ("DIB") and
Supplemental &urity Income("SSI") under Title 1l of the Social Security Act (Act), 42 U.S.C.
88 401434. Hs applicationwas denied initially, upon reconsideration, and adtélay 2014
hearingin whichthe ALJ found that Plaintiff was able to performegluced range of sedentary

work. The appeals council denied a request for review.
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Plaintiff filed a second applicatidior DIB and SSI under Title I, alleging shbility as of
May 20 2014—the day after his initial denial (Tr. 17plaintiff's claims were deniednd he
requested a hearirlgefore an administrative law judgkl.j. In November 2016, the ALJ heard
testimony from Plaintifand a vocational expert, as well as argument from his attdicheat (L #
26). Following the second hearindye ALJfound that Plaintiff was not under 'aisability’ as
defined by the Actlfl. at26).In doing so, the ALJ discussed the weight to be given to the Plaintiff's
first claim determination, noting the following:

Under Acquiescence Ruling $%6) AND 984(6), in making a disability

determination or decision onsalbsequent disability claim wittespect tan un

adjudicated periadwhere the claim arises under the same title of the Social

Security Act as a prior claim on which there has badmal decision by an

Administrative Law Judge (ALJ) or thAppeals Council, the Social Security

Administration must adopt a finding of a claimangsidual functional capacity or

other finding required under the applicable sequential evaluation process made in

the final decision by the ALJ or the Appeals Coungiless there is new and

material evidence relating to such a finding or a change in the law, regs|atr

rulings affecting the finding or the method for arriving at the finding.
(Id. at19)(referencingoennard v. Secy. of Health and Human Se8&7 F.2d 598 (6th Cir. 1990)
andDrummond v. Commof Soc. Se¢126 F.3d 837 (6th Cir. 1997Following such guidance
concerningPlaintiff's second disability applicatipthe ALJ stated thahe residuafunctional-
capacity determination from Plaiffits first "decision of May 19, 2014, was for a reduced range of
sedentary workNew evidence submitted does not show a change in the [Plgjmtdhdition,and
thus | am required to accept this residual functional capagity.at 25) The ALJ therconcluded
that Plaintiff was not under a disabilityd(at 26).

After the ALJ rendered his decision denying benefits, Plaintiff request@dwfrom the

Appeals CouncilThis requestvas rejected(ld. at 1-3).Plaintiff has exhausted his administrative



remedies, and the Alsldecision stands as th#nal decisiori of the Commissioner subject to
judicial review 42 U.S.C. 88 405(g) and 1383(c)(Bjaving been through thadministrative
process Plaintiff filed his Complaint onOctober 6 2017, seeking judicial review of the
Commissionés final decision unde8 405(g) Poc. 1] The parties have filed competing
dispositive motions, and this matter is now ripe for adjudicafitve parties have consented to
entryof final judgment by the United Statbkgistrate Judge under the provisions of 28 U.S.C. §
636(c), withanyappeal to the Court of Appeals for the Sixth Circuit [Doc. 16].
[I1.  Findingsby the ALJ

In his decision, the ALJ made the following findings:

1. Plaintiff meets the insured status requiremeitbie Social Secuny Act
through December 31, 2015.

2. Plaintiff had not engaged isubsantial gainful activity from May 20,
2014, through his date last insured of December 31, 2@06C.F.R.
404.157let seq).

3. Plaintiff hasthe following severe impaiments.degeneative dic disease
of the lumbar spine; a history of herniated gistposusat L5-S1; status
post treatmenrfor a right femur fracture, degenerative joint disease in his
right leg; and obesity20 C.F.R. 404.1520(c)).

4, Plaintiff does not have an impairment or combination of impairments that
meets or medically equals the severity of one of the listed impairments in
20 C.F.R.Part 404, Subpart P, Appendix 10(Z.F.R. 404.1520(d),
404.1525, and 404.1526)).

5. Absent certain limitatios, Plaintiff retained theresidual functioral
capacity to perfam certain sedentary workas defined in 20 CFR
404.1567(n

6. Plaintiff is unable to prform any past relevant wotkrough the date last

insured (20 C.F.R. 404.1565).

7. Plaintiff was born onJuy 23, 1971, and wad4 years old, whichs
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definedas a younger individualage 18-44on the datdast insured20
C.F.R. 404.1568

8. Plaintiff hasat least a high school education arah communicate in
English (20 C.F.R. 404.1564).

9. Transferability of job skills is not material to the determination of
disability becauséPlaintiff's using the MedicaVocational Rules as a
framework supports a finding that the claimantnst disabled,whether
or not the claimant has transferable gllls (SeeSSR 8241 and 20
C.F.R. Part 404, Subpart P, Appendix 2).

10.  Through thdastinsureddate and ensideringPlaintiff's age, education,
work experience, and residual functional capachgre wergobs that
existedin significant numbers in theational economy that thelaintiff
could haveperformed (20 C.F.R. 404.1569 and 404.1569(a)).

11. Plaintiff wasnot under a disability, as defined in the Social Security Act,
from May 20, 2014, the alleged onset date, through December 31, 2015
the datdastinsured (20 C.F.R. 404.1520(Q)).

(Tr. at19-26).
V.  Standard of Review

This case involves an application flisability insurancdenefits (DIB"). An individual
qualifies for DIB if he: (1) is insured for DIB; (2) has not reached the age afmetint;(3) has
filed an application for DIB; and (4) is disablet? U.S.C. § 423(a)(1)The determination of
disability under the Act is an administrative decisido establish disability under the Social
Security Act, a claimant must establish he is unable to engage in any substanfidlagtivity
due to the existence of a medically determinable physical or mental impairmaérdath be
expected to result in death or that has lasted or can be expected to last for a cop@nadus

not less than twelveonths.42 U.S.C 8 423(d)(1)(A);Abbot v. Sullivan905 F.2d 918, 923 (6th

Cir. 1990).The Commissioner employs a fretep sequential evaluation to determine whether an



adult claimant is disabled?20 C.F.R.88 404.1520; 416.920The following five issuesare
addressed in order: (1) if the claimant is engaging in substantial gainfulyaloéivé not disabled;
(2) if the claimant does not have a severe impairment he is not disabled; (3kl&ithant’s
impairment meets or equals a listed impairment he is disabled; (4) if the claimant is cépable o
returning to work he has done in the past he is not disabled; (5) if the claimant caardeaskh
that exists in significant numbers in the regional or the national economy he isatbed Id. If
the ALIJmakes a dispositive finding at any step, the inquiry ends without proceeding to the nex
step 20 C.F.R.88404.1520; 416.92(kinner v. Sec’y of Health & Human Sey&)2 F.2d 447,
44950 (6th Cir. 1990)Once, however, the claimant makgwima faciecase that he cannot return
to his former occupation, the burden shifts to the Commissioner to show that there is work in the
national economy which he can perform considerirsgalye, education and work experience
Richardson v. Sec’y of Health and Hum@arvs, 735 F.2d 962, 964 (6th Cir. 1984Npe v.
Weinberger512 F.2d 588, 595 (6th Cir. 1975).

The standard of judicial review by this Court is whether the findings of the Cssiomer
are supportetly substantial evidence and whether the Commissioaderany legal errors in the
process of reaching the decisi@eeRichardson v. Peraleg02 U.S. 389, 401 (1971) (adopting
and defining substantial evidence standard in the context of Social Securg), casesaw v.
Sec'y of Health and Human Sen803 F.2d 211, 213 (6th Cir. 198&ven if there is evidence
on the otherside, if there is evidence to support the Commissioner’s findings they beist
affirmed Ross v. Richardsod40 F.2d 690, 691 (6th Cir. 197The Court may not reweigh the
evidence ad substitute itewn judgment for that of the Commissioner merely because substantial

evidence exists in the record to support a different concluSlmsubstantiabvidence standard
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allows considerable latitude to administrative decision makepsesupposes there is a zone of
choice within which the decision makers can go either way, without inteckeigy the courts
Felisky v. Bowen35 F.3d 1027 (6th Cir. 1994) (citifdullen v. Bowen800 F.2d 535, 548 (6th
Cir. 1986));Crisp v. Sec'y, Health and Human Seyv®0 F.2d 450 n.4 (6th Cir. 1986).

The court may consider any evidence in the record, regardless of whether theeAlit) ci
See Heston v. Comm’r of Soc. $@d5 F.3d 528, 535 (6th Cir. 200BHowever, for purposes of
substantiakvidence review, the court may not consider any evidence that was not beford.the AL
Foster v. Haltey 279 F.3d 348, 357 (6th Cir. 200Burthermore, the Court is not obligatex
scour the record for errors not identified by the claimidotyington v. Atrue No. 2:08cv-189,
2009 WL 2579620, at *6 (E.D. Tenn. Aug. 18, 2009) (stating that assignments of error not made
by claimantwere waived, and “issues which are ‘adverted to in a perfunctory manner,
unaccompanied by some effort at developed argumentation, are deemed w#eadgdy v.
Comm’r of Soc. Sec87 F. App’x 464, 466 (6th Cir. 2003) (quotikbnited States v. Elder90
F.3d 1110, 1118 (6th Cir. 1996)).
V. Analysis

Plaintiff asserts that the Alcbmmittedthreereversible errorgvhen applying the fivestep
sequentiaprocessEach of these alleged errors vk identifiedand discussed below.

A. Did the ALJ err in determining that Plaintiff failed to meet Listing 1.04?

Plaintiff's first contention is that the ALJ erred by not finglthat he met Listing.04 [Doc.
12 at PagelD #: 399-402].

A claimant bears the burden thHa¢ mees a listed impairment at the third step of the

sequential evaluatiokvans v. Seg of Health & Human Serys820 F.2d 161, 164 (6th Cir. 1987).
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An impairment satisfies the listing only when it manifests the specific findingsilueden the
medical criteria for that particular impairment.Q0F.R. § 416.925(dA claimant does not satisfy
alisting unless all of the requirements of the listing are prebfai¢. v. Sey of Health & Human
Servs, 816 F.2d 1078, 1083 (6th Cir. 198%e alsd hacker v. SocSec. Admin, 93 Fed Appx.
725, 728 (6th Cir. 2004)"'\hen a claimant alleges that ¢§] meet[ ] or equal[ ] a listed
impairment, [they] must present specific medical findings that satisfy the sadeisis listed in the
description of the applicable impairment or present medical evidence whiclibdsdumow the
impairment has such equiealcy!) If a claimant successfully carries this burden, the
Commissioner must find that the claimant is disabled without consid@gage, education, and
work experience. 20 C.F.R. § 416.920(d).

Listing 1.04 governs disorders of the spine and requires that the spinal conditionmesult "
compromise of a nerve root .or.the spinal cord.20 C.F.R. Part 404, Subpart P, Appendix 1, 8§
1.04.There must also be:

A. Evidence of nerve root compression characterized by renatomic
distribution of pain, limitéion of motion of the spine, motor loss (atrophy with
associated muscle weakness or muscle weakness) accompanied by sensory or
reflex loss and, if there is involvement of the lower back, positive streaght
raising test (sitting and supine);

Id. Also, the regulations require that the abnormal findings must be established over a
period "Because abnormal physical findings may be intermittent, their preseaica period of
time mustbe establishely a record of ongoing management and evaludtRihC.F.R. Part 404,
Subpart P, Appendix 1, § 1.00(D).

AlthoughPlaintiff contends that he medissting 8 1.04 A., héails to cite to any evidence

to support his argumen$ee Foster v. HalteR79 F.3d 348, 354 (6th Cir. 2001) (affirming that
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claimant has the burden of demonstrating that her impairment meets or equalsrapaiedent

and that'[a] claimant must demonstrate that her impairment satisfies the diagnostic to@scrip
for the listed impairment to be found disabled thereudetere, Plaintiff does not demonstrate
that he satisfies the diagnostic description for the listed impairsrihe ALJ noted, there is no
evidence demonstrating nerv@ot compression for Plaintiéf condition (Tr. 21)The recordalso
does not show thd&laintiff had difficulty getting on and off the examination table, rising from a
squatting position, or walking on heels and ttmesuggest significant motor loss. See 20 C.F.R.
Pt. 404, Subpt. P, App1, 8§ 1.00E(1)Rather,Dr. Holland observedtaPlaintiff's June 2015
examination that Plaintiff could sit and rise from a seated position easily, gatdoaoffathe
examination table unassisted, and could walk on his heels and toes (R1)32Me lack of
evidence of nerweoot compression and siisant motor losghusprecludes Plaintif§ meeting

of listing 1.04A.See Post v. Conminof Soc. Se¢No. 1:10ev-271, 2011 WL 4954053, *7 (W.D.
Mich. Sept. 26, 2011)"Plaintiff did not carry his burden of providing medical evidence
establishing the ntor loss and sensory loss required by listing 1.04(A) . . . . Dr. Kidwai did not
provide the circumferential measurements required by the li§ting.

B. Did the ALJ err by failing to assess Plaintiff as being limited to performing
lessthan a full range of sedentary work?

Next, Plaintiff contends that the ALXommittedreversible errors by findindthat]
[Plaintiff's] statements as to the intensity, persistence and limiting effects of his symptans wer
not entirely consistent with the medical evidence and other evidence in the."rédoc. 12 at
PagelD #. 401L However, Plaintiff's arguments about his credibility agell as subjective

complaints of painaredeterminations within the AlsldiscretionSee Ritchie v. Comnof Soc.



Sec, 540 F. Ap[x 508, 511 (6th Cir. 2013) (recognizing that the Sixth Circuit holds thesALJ
credibility findings to be virtually'unchdlengeabl®) (citations omitted) In fact, the ALJs
findings on credibility'are to be accorded great weight and deference, particularly since an ALJ
is chargedwith the duty of observing a witnésslemeanor and credibilityWalters 127 F.3d at
531.Those findings, however, must be supported by substantial evidénemally, "discounting
credibility to a certain degree is appropriate where an ALJ finds contradiatiomsg the medical
reports, claimarg testimony, and other evidertid.

Turning b Plaintiffs subjective complaints of pain, Duncan v. Secretary of Health and
Human Serviceghe Sixth Circuit noted the following for evaluating subjectweplaints:

First, we examine whether there is objective medical evidence in an underlying

medical condition. If there is, we thexxamine(1l) whetherobjective medical

evidence confirms the severity of the alleged pain arising froroatheition or (2)

whether the bjectively established medical condition is of sacseveritythat it

can reasonably be expected to produce the alleged disabling pain.
801 F.2d 847, 853 (6th Cir. 1988)hether the objective evidence confirms the severity of the
alleged pain or whether the objectively established medical condition is of suchity sbaert
can reasonably be expected to produce the alleged disabling pain, the ALJ must cbeasider t
following factors: (i) daily activities; (ii) the location, frequency, and inttgraf the pain or other
symptoms; (iii) precipitating and aggravating factors; (iv) the type, dpségetiveness, and side
effects of any medication you take or have taken to alleviate your pain or ptgtoms; (V)
treatment, other than medication, received or have received for relief of paireoswiptoms;
(vi) any measures that are used or were used to relieve pain or other sympipwisigfviactors

concerning functional limitations and restrictions due to pain or other sympEmnsSec. Rul.

96-7p, 1996 WL 374186, at *3 (July 2, 1996) (citing 20 C.F.R. § 1529(c)(4)).
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In considering Plaintif6 symptoms as well as the medical evidence, the ALJ found that
Plaintiff's allegations regarding the intensity, persistence, and limiting effects syrmgoms
were not entirely credibl&see20 C.F.R. § 404.15291( determining whether you are disabled,
we consider all of your symptoms, including pain, and the extent to which your sym@oms c
reasonablye accepteds consistent with the objective niead evidence and other eviderige.

As a basis for this finding, the ALJ found the lack of objective evidence to support P&intiff
complaints, intermittent treatment, activities of daily living, discrepancies witbgvidenceand
the medical opinions not being supportive of the alleged disafilityat 24-25, 37).

For instance, although Plaintifeported that he was in excruciating pain, his medical
sources repeatedly observed that he was not in disBess €.qg.Tr. 22-24, 273, 276, 278, 331,
334).Dr. Voytik, Plaintiffs orthopedic surgeon, found in June 2014 that Plaintiff had"omilg
neck paifi and 'mild mechanical back pain(Tr. 22, 307) Even though Plaintiff @mplainedof
having difficulties in standing, walking, and liftivgeight, Dr. Voytik noted that Plaintiff had no
motor deficits or muscle atrophid(). Further, in July 2014, Nurse Practitioner Edwards noted
that Plaintiff walked with a normal gait with no assistive devite:sat 269).

The ALJ also found that Plaintéfdaily activities were inconsistent with his alleged
disability symptoms Plaintiff admitted, forexample that he could occasionally lift objects
weighing up to 25 pounds and frequentlydifbbjects weighing between 10 to 15 pounds (Tr. 25,
37).An ALJ may find a claimars statementdess credible if the level or frequency of treatment
is inconsistent with the level of complaints, or if the medical reports or recordstbhbihe
individual is not following the treatment as prescribed and there are no good reasdns for t

failure." SeeSSR 967p, 1996 WL 374186, at *See also McKnight v. Sulliva@27 F.2d 241,
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242 (6th Cir. 1990) (if claimant cannot afford prescribed treatment or medicine anddao fi
way to obtain it, & condition that is disabling in fact continues to be disabling in)jaw"

Overall, the Court finds that Plaint§fcomplaints related to his reliability as well as
subjective pain areredibility findings within the AL3 discretionSee Waltersl27 F.3d at 531
("Discounting credibility to a certain degree is appropriate where an ALJ fordeadictions
among medical reports, claimantestimony, and other eviderigeSee also Houston v. Sgof
Health & Human Servs736 F.2d 365, 367 (6th Cir. 1984) (upholding a denidlenfefits when
the"medical evidence reflected that appefaithpairments were controlled with medication and
were not seriously disabliiy. When objective evidence alone cannot establish a disability, the
ALJ has the'power and discretion to weigh all of the evidence and to resolve the significant
conflicts in the administrative recofdValters 127 F.3d at 531 (citinBradley v. Seg of Health
and Human Servs862 F.2d 1224, 1227 (6th Cir.1988piscounting credibility to a certain
degree is appropriate where an ALJ finds contradictions among the medmds$,refaimans
testimony, and other evidentdd. at 531-32 (citing Bradley, 862 F.2d at 1227¢f. King v.
Heckler, 742 F.2d 968, 945 (6th Cir.1984) (noting the lack of substantial evidefocean
adverse credibility finding where the only reasonable conclusion supported bydbecevis that
the claimant does not possess the RFC to perform any gainful employmeatevilence
regarding the severity of Plaintgfimpairments is inconsett and can support more than one
reasonable conclusion. Because the ALJ gave numerous ressppsrtedby the record, for
determining that the Plaintiéf subjective allegationsere notentirely credible, the Court will not
secondguess the ALS finding. See Ulman v. Cominof Soc. Se¢693 F.3d 709, 7134 (6th Cir.

2012) (As long as the ALJ cite[s] substantial, legitimate evidence to support hisalfactu
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conclusions, we are not to secayakess.).

C. Did the ALJ commit reversible error by finding Plaintiff isnot disabled?

Plaintiff finally contendsthat the ALJ residualfunctionalcapacitydetermination is not
supported by substantial evidenicethat the ALJ should have adopted more limitatidors
Plaintiff [Doc. 12 at PagelD #: 40804]. AlthoughPlaintiff disagrees with the ALSIRFC finding,
he points to no error in the AsJanalysisTo the contrary, substantial evidence supports thésALJ
RFC finding (Tr. 2125). Where, as here, the ALJ articuldteth: (1) the inconsistencies on which
he reled in rejecting Plaintifé subjective complaints of disabling limitatioasd(2) the evidence
supporting his RFC finding, courts shoalifirm the ALJs decisionSee Ulman v. Cominof Soc.
Sec, 693 F.3d 709, 7134 (6th Cir. 2012)"As long as the AJ cite[s] substantial, legitimate
evidence to support his factual conclusions, we are not to sgc@sd:).

After considering albf the record evidence, the ALJ formulated his RFC finding (T+. 21
25). Consistent with Acquiescence Ruling 98-4(6), thd Ataluated whether there was new and
material evidence providing a basis for a different RFC finding than the oredeiacPlaintiffs
prior decision from May 19, 2014 (Tr. 25, 53eeAR 98-4(6), 1998 WL 283902 (S.S.A. 1998).
The ALJ found that the é&dence at issyen this casedid notdemonstrat@ change in Plaintif
condition. Consequentlyhe adopted the RFC from the May 2014 decision (Tr. 25, 53).
Specifically, the ALJ found that Plaintiff could perform sedentary work asmekkfin the
regulatons except thaPlaintiff could not use ladders, ropes, or scaffolds (Tr. 21). The ALJ
restricted Plaintiff to only occasionally using ramps and stairs and iocallg balancing,
stooping,crouching, kneeling, and crawlingg(). Plaintiff likewise neededo avoid concentrated

exposure to extreme cold, wetness, and humidity, and he must avoid all use of moving machinery
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and exposure to unprotected heiglhdis)

Plaintiff argues that the ALJ erred in finding that Plaintiff could succlggiarformother
work existing in significant numbers in the national economy because he contentie fRRECt
should have contained more limitatigboc. 12 at PagelD #: 402ut, the hypothetical question
presented to the vocational expert and eventually adopted \Lthas the RFQinding need
include only those functional limitations the ALJ found consistent with the re8eedWinslow v.
Comnr of Soc. Sec566 F. Apjx 418, 421 (6th Cir. 2014)The record reflects, however, that
the hypothetical questions were proper because the ALJ incorporated all of thenainc
limitations that she deemed credibje.Substantial evidengetherefore,supports the AL$
evaluation of the evidence and his RFC determination (Tr. 21-25).

The ALJs RFC finding and the hypothetical questiamirroring it includedthose
impairmentsvhichthe ALJ foundveresupported by the evidencg&milarly, theyexcluded those
impairments which the ALJejected for legally sufficient reasondnd, the ALJ's overall
determinatiorwas sypportedoy the vocational expésttestimony that Plaintiff could perform work
existing in significant numberns the national econom@Tr. 21, 2526, 4445). See Justice v.
Comnr of Soc. Se¢515 F. Appx 583, 58889 (6th Cir. 2013)"(The ALJ incorporadd all credible
limitations into its examination of the vocational expert, who testified that Justidd beoapable
of performing . . jobsthat exist in significant numbers in the national economy. Thetiidréfore
determined, based on substantial evidence, that Justice was not disabled because hécould pe

a number of other available jobs."
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VI.  Conclusion

Substantial evidence supports the Alfinding that Plaintiff could performfall range of
sedentary worlactivity with certain limitations $eeTr. 26]. Therefore,having reviewed the
administrativerecord and the parties briefs Plaintiff's Motion for Judgment on the Pleadings
[Doc. 11] will be DENIED, the Commissionés Motion for SummaryJudgmen{Doc. 17] will
be GRANTED, andthedecisionof the ALJ will be AFFIRMED. Judgmenwill be enteredn
favor of the Defendant.

ENTER.

Is| Chwistopher H. Steger
UNITED STATES MAGISTRATE JUDGE
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