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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

AT CHATTANOOGA
SAMUEL W. HIRSCH, )
)
Petitioner, )
) No. 1:17-CV-209-TRM-SKL
v. )
)
TONY MAYS and HERBERT )
SLATERY, )
)
Respondents. )

MEMORANDUM AND ORDER

On July 17, 2017, Petitioner, Samuel W. Hiréitdd this pro se petition for a writ of
habeas corpus pursuant to 28 U.S.C. § 2254, dgatig the constitutionajitof his confinement
under a Hawkins County Criminal Court best-iesdrplea to first-degree felony murder where
Petitioner was sentenced to life without the possjbdf parole [Doc. 1 p. 1]. Respondents filed
a motion to dismiss the petition as time-bamweder 28 U.S.C. § 2244(d)(1) [Doc. 8]. Petitioner
replied to Respondents’ motion and within higlyancluded requests for an extension of time
and appointment of counsel [Doc. 10].

Based on the following, the Court finds that Respondent’s motion to dismiss [Doc. 8] will
be GRANTED and this § 2254 petition will bl SM1SSED as time-barred.

l. PROCEDURAL HISTORY

On June 6, 2014, Petitioner entkie best interest plea tadi-degree felony murder and
was sentenced to life withottie possibility of parole Hirsch v. StateE2015-02127-CCA-R3-
PC, 2016 WL 3952032 (Tenn. Crim. App. July 19, 20@6éym. App. Deniedenn. Nov. 16, 2016.

He then filed a timely pro se petitidor post-conviction relief on April 20, 201%5d[]. Following
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the appointment of counsel aachearing on the petition, the pastaviction court denied relief
and dismissed the petitiold[]. Petitioner appealed and on July 19, 2016, the Tennessee Court of
Criminal Appeals (“TCCA”) affirmed tl post-conviction trial court’s rulindd.]. Thereafter, the
Tennessee Supreme Court (“TSC”) denied Petitioner permission to appeal.

On or around July 17, 2017, Petrar filed this pro se petition for writ of habeas corpus
[Doc. 2]. In response, Respondents filed a maibodismiss the petition as time-barred under 28
U.S.C. § 2244(d)(1) [Doc. 8]Petitioner replied to Responués motion on September 7, 2017
and within his reply included requests for extensibtime and appointment of counsel [Doc. 10].
1. STATUTE OF LIMITATIONS

The Antiterrorism and Effective Death Penalty Act (“AEDPA”) contains a one-year
statute of limitations governingéetfiling of an application for gederal writ of habeas corpus.
See?28 U.S.C. § 2244(d)(1). The statute beginsuitowhen one of four circumstances occurs:
the conclusion of direct reviewpon the removal of an impedimtevhich prevented a petitioner
from filing a habeas corpus fteon; when a petition alleges constitutional right, newly
recognized by the Supreme Court and madeaetinee on collateral review; or when a claim
depends upon factual predicates which cowldhave been discovered earlier through the
exercise of due diligencdd. The one-year period is tolled, however, during the pendency of a
properly filed application for ate post-conviction relief. 28 8.C. § 2244(d)(2). Respondent
contends that the petition, as submitted to the prison maitronrduly 13, 2015, is time-barred

by one hundred sixty-two days (162) days [Doc. 9 p. 4].

1 Under the mailbox rule, a habeas petitiomlé@med filed when the prisoner gives the
petition to prison officials for filing in federal court€ook v. Steall295 F.3d 517, 521 (6th Cir.
2001).



The record reflects that Petitier pled guilty, pursuant toleest-interest plea, on June 6,
2014, and did not seek a direct appeal. Thirgysdater, on July 7, 2014, when the time expired
for filing a direct appeakeeRule 4(a), Tenn. R. App. P., Patitier's conviction became final
and, on the next day, July 8, 2014, AED®one-year clock began to rdnSee Bronaugh v.
Ohio, 235 F.3d 280, 284-85 (6th Cir. 2000) (findingtiifor purpose of computing periods of
time tied to 8§ 2254’s limitation statute, “the daytloé act, event, or default from which the
designated period of time beginsrtm shall not be included”) @@ng to Fed. R. Civ. P. 6(a)).
Petitioner, therefore, had untillyw, 2015, in which to seek federal habeas corpus relief.

However, the statute of limitations tallen April 20, 2015, 287 days after his conviction
became final, when Petitioner filed his petition post-conviction relief. The TCCA affirmed
Petitioner’s conviction on direeppeal and the TSC deniedpession to appeal on November
16, 2016. Thus, the limitations period resurtiezlfollowing day on November 17, 2016, with
78 days remaining in the limitations periodiCenzi v. Rose452 F.3d 465, 468-469 (6th Cir.
2006) (When the state court procees that tolled the limitadins period are no longer pending,
the limitation period resumes thtat point where it was tolled rather than starting anew.)

Petitioner’s time to seek federal habeaseevexpired 78 days later on February 2, 2017.
However, Petitioner did not file the instadtition until July 13, 201 Ayell after his one-year
limitations period expired. As such, the instiatteral habeas corpus petition [Doc. 2] is
untimely under 28 U.S.C. § 2244(d)(1) and mustlisenissed with prejudice, unless Petitioner

can establish that he is entitled to equitable tolling.

2 Though a direct appeal mus filed within thirty daygrom the date Petitioner’s
conviction became final, Petitioner had 31 daysulomit his appeal becathe thirtieth day fell
on Sunday, July 6, 20145ee Fed. R. Civ. P. 6(a)(1)(C) (stating that, if the last day of the period
is a Saturday, Sunday, or a legal holiday, theogerontinues to run until ghend of the next day
that is not a legal holiday).



1.  EQUITABLE TOLLING

Petitioner does not deny his habeas metitvas untimely filed. Instead, he seeks to
excuse his late filing on the grountt&it he lacked knowledge of the Federal Habeas Corpus law
and had limited access to a law library.

The one-year statute of limitations in AEDBAnot jurisdictional and is subject to
equitable tolling.Holland v. Florida 560 U.S. 631, 645 (201@perkins v. McQuiggin670 F.3d
665, 670 (6th Cir. 2012) (observingatHimitations statutes do nogquire courts to dismiss
claims as soon as the “clock has run”)gtdan omitted). Whether the statute should be
equitably tolled depends upon whether the petitishevs that he has bediligent in pursuing
his rights and that some extramary circumstance stood in his wakace v. DiGuglielmp544
U.S. 408, 418 (20055raham—Humphreys v. MemphisoBks Museum of Art, In209 F.3d
552, 560 (6th Cir. 2000) (“Absent compelling eghlieaconsiderations, a court should not extend
limitations by even a single day”). A petitioner tmetre burden of showing that he is entitled to
equitable tollingld. The decision as to whether the se@ahould be equitably tolled must be
made on a case-by-case basi®ok v. Stegall295 F.3d 517, 521 (6th Cir. 2002). Moreover,
“[t]he doctrine of equitable toltig is applied sparingly by fedemr@urts,” and is typically used
“only when a litigant’s failure to meet agally-mandated deadline unavoidably arose from
circumstances beyond that litigant’s contréroman v. Briganp346 F.3d 598, 604 (6th Cir.
2003) (citations and internglotation marks omitted).

Petitioner first argues that the statute ofitations should be tolled because he is not
educated in the law and was unaware of theitgtaif limitations. The Sixth Circuit, however,
has concluded that the AEDPA statute cleadyifies defendants how AEDPA'’s statute of

limitations applies to their cases and notice by meéasstatute is adequate notice of the federal



habeas corpus filing requirementSee Allen v. Yukin866 F.3d 396, 402—03 (6th Cir. 2004).
The clear statutory provisions of AEDPA regaglihe statute of limitatins provided Petitioner
constructive knowledge dhe filing deadline.

Moreover, case law shows that Petitioner’s latkotice of the filng requirement is not
sufficient to justify equitable tng as ignorance of the lawaile is insufficient to warrant
equitable tolling.1d.; Miller v. Cason49 F. App’x 495, 497 (6th Cir.2002) (“[The petitioner]’s
lack of knowledge of the law does not exchgefailure to timely file a habeas corpus
petition.”); Moore v. United Stated38 F. App’x 445, 449 (6th Ci2011) (“Ignorance of the
law, even by an incarcerated pro seqméy, is not grounds to toll the statuteBypwn v. United
States20 F. App’x 373, 375 (6th Cir. 2001) (“Ignom@nof the limitations period does not toll
the limitations period.”). Accordgly, Plaintiff's ignorance of thstatute of limitations is not an
extraordinary circumstanceqeiring the tolling ofthe one-year statute of limitation.

Next, Petitioner argues thattlstatute of limitations shoulzk tolled because beginning
May 27, 2016, he was placed “in the hole” for arountemonths with no physical access to the
law library [Doc. 10 p. 1]. Although he wasable to physically aess the law library,
Petitioner states he had the assistan@elefjal aid while placed in the hold.]. Petitioner
claims that, based on his ignorance of the lawdid not utilize the Bal aid offered to him
because he did not know what questions to sk [

The Sixth Circuit has found that limited aceds the law library does not warrant
equitable tolling.Hall v. Warden, Lebanon Corr'al Inst662 F.3d 745, 752 (6th Cir. 2011).
Even though Petitioner’s access to the law libeargt other legal materials was more restricted
than general population inmates, that aldaes not entitle him to equitable tollin§ee, e.g.,

Hall, 662 F.3d at 752 (“[Petitioner’s] aility to access the transcript his trial is unfortunate.



But it is not enough, even in combination with pie se status and limited law—library access, to
warrant the equitable tolling &EDPA’s limitations period.”)accord Jones v. United States

689 F.3d 621, 627 (6th Cir. 2012) (“@erally, to qualify as ‘exti@dinary circumstances,’ the
petitioner must show more than just his stasipro se or his limited access to a law library.”);
Hawkins v. Warden, Ross Corr. Ing015 U.S. Dist. LEXIS 30173 (S.D. Ohio Mar. 11, 2015)
(“A prisoner’s pro se incarceed status, lack of knowledgegaerding the law, and limited

access to the prison’s law libramy to legal materials together or alon[e] do not provide a
sufficient justification to apply equitabtelling of the statute of limitations.”).

Because Petitioner has failed to establishleavas prevented from receiving any legal
materials or access to legal aid during the reletime, the Court finds that he has failed to
establish that he pursued his tgdiligently, and also failed to show that some extraordinary
circumstance stood in his way preventing a timéilyd. As such, Petitioner has failed to satisfy
his burden of demonstrating that he is entitedquitable tolling, Wwhout which, the instant
petition is untimely.

IV. CERTIFICATE OF APPEALABILITY

The Court does not believe that jurists@dison would question wther the petition is
timely or whether equitable tolling saves thteerwise untimely petition. Nor would reasonable
jurists conclude that the timeliness or gghie-tolling issues “aradequate to deserve
encouragement to proceed furtheMiller-El v. Cockrell 537 U.S. 322, 327 (2003). The Court
finds that jurists of reason walihot debate whether the petition states a valid claim of the denial
of a constitutional right or whether the Court wasrect in its procedural ruling concerning the
timeliness of the petitionSee Slack v. McDaniéd29 U.S. 473, 484 (200QYjurphy v. Ohig

263 F.3d 466, 467 (6th Cir. 200Bporterfield v. Bell 258 F.3d 484, 487 (6th Cir. 2001).



Therefore, the Court WiDENY issuance of a Certificate 8ppealability. 28 U.S.C. § 2253;
Fed. R. App. P. 22(b).
V. CONCLUSION

For these reasons, Respondemnitgion to dismiss [Doc. 8] GRANTED and this action
will be DISMISSED.

AN APPROPRIATE ORDER WILL ENTER.

ENTER:

/s/ Travis R. McDonough

TRAVISR. MCDONOUGH
UNITED STATESDISTRICT JUDGE




