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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA
HOLLY LYNNE BUCKMASTER,
Plaintiff,
V. Case No. 1:18v-135CHS

ANDREW SAUL,
Commissioner of Social Security

Defendant
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MEMORANDUM OP INION

Introduction

This action was timely instituted pursuant to 42 U.S.C. 88 4@&&@}ing judicial review
of the Commissioner's final decision denyidglly Lynne Buckmaster'$'Plaintiff") claim for
disability insurance benefitSDIB"), under Titlell of the Social Security Act, 42 U.S.C. 881-
434, Plaintiff seeks benefit®on the basis ofmajor motor seizures, doderline intellectual
functioning, organic mental disorders, and migraines. [DbcPLl's br. atl]. The parties have
consented to entry of final judgment by the United States Magistrate Judgehegeovisions
of 28 U.S.C. § 636(c), with any appeal to the Court of Appeals for the Sixth Circuit [Joc. 13

Defendant'Motion for Summary Judgment [Dodb[landPlaintiff's Motion for Summary
Judgment [Doc. 4] are pendingPlaintiff seeks remand of her claifor further administrative
proceedings on twalleged baseq1) theadministrative law judge’ALJ") did not include her
limitations caused by migraines in his assessment of her reBidaibnal capacity"RFC'); and
(2) the ALJ failed o follow the treating physician rulethen he gave'little weight' to her
neurologiss opinion thatwork would increase the frequency of her migraines simel was

disabled by migraines.
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For the reasonstated herein, th€ourt will DENY the Commissioner's motip@®RANT

Plaintiff's motion and REMAND for further administrative proceeding®nsistent with this

opinion.
Il. Background
A. Procedural History

On December 9, 2014, Plaintiff filed a claim for DIB alleging she had been dissibtze
August 27, 2014. [Tr. 15]. Her claim was denied initially and upon reconsideratene§uested
a hearing, which was held befofd.J Wesley R. Kliner on May 172017. [Tr. 15. The ALJ
denied Plaintiff's claim on October 6, 201@n April 21, 2018, the Appeals Council denied
Plaintiff's request for a review. [Tt-4]. Thus, Plaintiff has exhausted her administrative remedies,
and the ALJ’s decision stands as the final decision of the Commissioner solpjelatial review.

B. The ALJ's Findings

The ALJ made the following findings which are relevant to this review:

1. Plaintiff meets thensuredstatus of the Social Security Act through December
31, 2018. [Tr. 17].

2. Plaintiff has severe impairments of major motor seizlr@slerline intellectual
functioning, organic mental disorders, and migraines. [Id.].

3. Plaintiff does not meet one of the listed impairments for disability found in 20
CFR Part 404, Subpart P, Appendix 1. [Tr. 18].

4. The Plaintiff 'has the residual functional capacity to perform light work as
defined in 20 CFR 404.1567(b) except she could never climb ladders, ropes or
scaffolds; should never work at unprotected heights; should never work around
exposed, dangerous moving mechanical parts; and could never operate a motor
vehicle. The claimant should be limited to performing simple, routins tas#
making simple workelated decisions as a result rdurologic issues. She
might be off task less than five percent of the workday over and above the
normal breaks given in an eight-hour workday." [Tr. 20].



5. As of the alleged onset date of disability, Plaintiff was 39 years old which is
defined as a younger individual age4® She has limited education, and no
transferable skills. [Tr. 24].

6. Given Plaintiff's age, education, work experience, and her RFC, thergbsi
in significant numbers in the national economy jobs that Plaintiff can perform.
These jobs include cashier, survey worker and packing line worker. [Tr. 24-5].

C. Facts

Plaintiff does not take issue withe manner in which the ALJ incorporated into her RFC
her limitations cause Iseizures, borderline intellectual functing, and organic mental disorders.
Her seizures have been well controlled by medication for many, yeatshe ALFound Plaintiff
should never work at unprotected heights; should never work around exposed, dangerous moving
mechanical parisand could never operate a motor vehidlae ALJ alsolimited Plaintiff to
performing simple, routine tasks and making simple wetdted decisiondecause of her
intellectual and mental impairments.

On the other handRlaintiff asserts theéALJ failed to incorporate into her RFC those
limitations cause by migraine headacheShe also contend$at the ALJ—by failing to give
controlling weight to her neurologist's opinion thairk will exacerbate her migraines and that
she is disabled by migraines#elated the treating physician ruBecause migraines are the sole
severe impairment at issue in this appiéd, factual review will focus only on the evidence related
to her migraines.

From May 2010 to September 2014, iRtidf saw her primary care physicidhPCP),

Dr. Black,fifteentimes for migraine headaches. [B87-98, 390, 387, 384, 382, 379, 374, 365-
66, 360, 357, 355, 350, 340, 330-33]. She reported migraines with an aura, nausea, vomiting,

phonophobia, and photophobia. [Id.]. During at least part of this period, she reported she had

migraine headaches about once a week.J74]. Her migraines lasted one to three ddlgsy



would improve with Imitrex. On September 5, 2014, she returned to Dr. Black mitraine
lasting five daysand she reported an increased frequency in migraine headaches. [Tr. 330-31].
She requested and was given a referral to a neurologist, Dr. Larry Gibson. [Id.].

On October 3, 2014, Plaintiff presented to Dr. Gibson for a neurological evaludi®mn. S
complained of escalating headaches and migraines, stating that thegoapeeitating and that
she had missed many work days because of them. She reported she had been plaedcon |
work due to her absenceaused by migraine§Tr. 284]. She describdukr migrainesas severe,
posterior to generalized in location, and associated with blurred vision, dizzmeesea and
vomiting; and she needed to be assisted in walking when experiercimigraine.[ld.]. She
reported taking Imitrexwhich did not always provide relieind undergoing chiropractic
treatment[ld.]. Dr. Gibson increased her Topamax dosage and recommended that she “manage
stress, and triggers as ablg.Tr. 285. He opired that “[g]iven the frequency of her headaches |
would agree she is not able to maintain workir{¢gd”]. During follow up with Dr. Gibson on
December 5, 2014, Plaintiff reported having good and bad days, but that she “fe[ithbets!
being able to manage her day without the pressure or stress of tryingitaimaiwork day.]Tr.
286]. She “still gets migraines and has to take medication and lie ddwn.’28687]. On the
review of systems, she was also noted to have blurred vision, dizziaassea and vomitin§Tr.
287].Dr. Gibson continued her medicatiofir. 28788]. He “[a]greed that the pressure of trying
to maintain employment would exacerbate her migraines and seizures andsélitydl
reasonable.[Tr. 288].

On March 17, 2019)r. Black stated he had received paperwork from Lincoln Financial
regarding a claim for lonterm disability benefits due to migrainaad that Plaintiff had not

mentioned to him that she was seeking disability due to migraines. [Tr. 320].cdHeotdd hat



the paperworKask[ed] very specific questions on limitations" andPasGibson was managing
her migraines, he deferred the completion of the paperwork to Dr. Gibson. [Tr. 320-22].

On May 22, 2015, Plaintiff reported to Dr. Gibson that she “continues to have migraines
on a regular basis and admits to some personal st&fsswas still on leave from work. [Tr. 289
Dr. Gibson noted that Plaintiff “has a service dog that recognizes her mgyeaideseizures.”
[Id.]. Dr. Gibson continued her medications and advised her to “manage stress afTabR91).

He opined thatte “[rlemainsunable to maintain gainful employment.Id.]

On December 11, 201%laintiff followed up with her neurologist, Dr. GibsoneH
husband reported increased problems with frequent, severe headaches and sletpidgra
migraineswerelastingtwo to threedays at a timeg.Tr. 451]. She admitted to dizziness, blurred
vision, nauseand vomiting.[Tr. 451452]. Dr. Gibsondirectedthat Plaintiffwasto taketwo
Imitrex and an Advilat the same time when experiencing a migrainealde advised that she
should “[m]anagestress as able” and “remains unable to maintain gainful employmient457.

On December 18, 2015, she followed up with Dr. Bladk advised that shHdas got to
find a way todestress.]Tr. 464. During follow up with Dr. Black on January 8, 2016, Plaintiff
reportedexperiencing a migraine nearly every day; she reported that each migisdad less than
oneday.[Tr. 465]. Dr. Black noted she was compliant with her treatment. [Id.].

During follow up with Dr. Gibson on March 11, 2016, Plaintiff described having four
migraines since her last visd him on December 11, 2015. She admitted to some personal stress.
[Tr. 454. Her medicationsvere continued and she was advised to “monitor headaches and
seizures, matain precautiongand] manage stress as ablglt. 455. On Septembed6, 2016,
Plaintiff reported that she and Harsband had been to various cities for her husband’s work; she

again described four migrainggggered by stres$Tr. 457. The Courttakes her report to mean



that she has had four migraines in the past six months since her last visit.v@ib$an on March
11, 2016.Her medication®f Imitrex, Tegretol, and Depakene were continued. [Id.]. Dr. Gibson
advised Plaintiff td[m]aintain activity with precautions [and] manage stress as gfdle.458].

On September 12016, Plaintiff described to Dr. Black that a migraine episode ¢agts
to threedays and is associatedth a throbbing and pounding pain and nausea, phonophobia,
photophobia, and difficulty sleepinfTr. 469. She reported her migraines aeacerbated by
bright lights and loud noises. She stated that that the migraine frequenicgteaded recently.
[1d.].
[l Analysis

A. The Effect of Plaintiff's Migraines on Her RFC

Plaintiff asserts that the ALJ did not address the effect of her migrainesr @bility to
engage in substantial gainful employmd8rite governmendlisagrees contendirigat '[tjhe ALJ's
RFC finding accommodated Rlatiff's migraines by limiting her to a range of light, unskilled
work." [Gov't's brief at 11, Doc. 17]. However, Plaintiffisjectionis not tothe physical level of
work the ALJfound she could perforrevhen not experiencing a migrain® wit, light work.
Rather, her contentiors that the ALJ's RFC does naddress thanticipatedfrequency of
Plaintiff's migraines, their duration, and their effect on her ability to wile they are occurring
The ALJ did include in the RFC the limitatitmat “[s]he might be off task less than five percent
of the workday over and above the normal breaks given in antesghtvorkday,'but, as Plaintiff
notes, "this limitation means that Plaintiff hasmore than 21 minutés recover from a migraine
in the workplace and then remain on task for the remainder of the workday." [Doc. 15, Pi.'s br. a
11]. As the Commissioner hasbservedat her best, sheadfour migraines during a six month

period—from March 11, 2016to September 16, 201@hen she wasat working According to



medical recordaind Plaintiff's reportsher migraineslast one to three days during which she is
incapacitated by theymptomsand themedications she takes aoldress tha. The RFC the ALJ
has assigned to Plaintiff, however, seems to contemplate no absences cauggdibggifithe
ALJ is taking the position that she will not haargy moramigraines, or that she can work through
her migraines, or that she will have themirsioequently that absences caused by them will not
affect her ability to engage in substantial gainful employment, then&kds taexplicitly sayso
and support his conclusion with substantial evidence. As it stands, the current RFIioooted
by substantial evidence.

B. The Treating Physician Rule

Plaintiff assertghat the ALJ failed to follow the treating physician rule when he failed to
give controlling weight to Dr. Gibson's opinions th@) work would exacerbate the frequency of
her migrainesand (2) she cannot work because of her migsaiflee Commissioner states that
Dr. Gibson was not a treating physician because, when he stated Plaintiffisabted by
migraines after her first visih October 2016, he did not have an ongdnmegtment relationship
with the Plaintiff. This argument ignorésesix additional visits Plaintiff had witBr. Gibson for
the treatment of migrainesom December 2014 to September 20D@ring these visits, Dr.
Gibsonprescribed medication for the treatment of migraines and, on every occasion, he opined
she should reduce stress to reduce the frequency of her migraines. FurthernoineDéde2015,
after her fourth visit, Dr. Gibson stated that Plaintiff "remains unable to tamaigainful
employment'due to migraines. [Tr. 452].

Social Security @égulations define “treating source” as the claimant’s “own physician,
psychologist, or other acceptable medical source who provides [the claimant]por\ided [the

claimant], with medical treatment ovauation and who has, or has had, an ongoing treatment



relationship with [the claimant]” “with a frequency consistent with acceptedical practice for
the type of treatment and/or evaluation required for your medical condition(s).” 2R.G.F
404.1502(in effect June 13, 2011 to March 26, 2Qlagcord Gayheart v. Comm’r of Soc. Sec.
710 F.3d 365, 375 (6th Cir. 2013). Pursuant #04.1502 “an acceptable medical source who
has treated or evaluated you only a few times or only after long intengalg\igce a year) [may]
be your treating source if the nature and frequency of the treatmentwatewals typical for your
condition(s).” Based on Dr. Gibson's record of treatmeh®laintiff for migraine headaches
betweerOctober 2014 to September 2016, the Court concludes he is a treating physician.

If a medical source is considered a treating physician, an ALJ is requiriee @ tgeating
source’s medical opinion “controlling weight” if: “(1) the opinion ‘is welipported by medically
acceptable clinical and laboratory diagnostic techniques’; and (2) the opinion ‘reaosistent
with the other substantial evidence in [the] case recoidayheart 710 F.3d at 376 (quoting 20
C.F.R. 8§ 404.1527(c)(2)West v. Comm’r of Soc. Se240 F. App’x 692, 696 (6th Cir. 2007).
If the ALJ does not give the treating physician’s opinion controlling weigh, fh@suant to the
SSA’s own regulations, the ALJ must give good reasons for nog doirand must still evaluate
the amount of weight to give the treating physician’s opinion based on a numbéors. fdbIson
v. Comm’r of Soc. Se@78 F.3d 541, 5485 (6th Cir. 2004)see als@?0 C.F.R. § 404527. The
Sixth Circuit discussed thedactors inWilson v. Comm’r of Soc. Se&78 F.3d 541(6th Cir.
2004):

If the opinion of a treating source is not accorded controlling weight, an ALJ must
apply certain factors-namely, the length of the treatment relationship and the

! The Social Security Administration revised its rules regarding the ati@iuof medical evidence. 82 Fed. Reg.
584401, 2017 WL 168819. The revised regulations went into effect on March 27,i@Q%Bhd are not applicable
to this case.See Bowen v. Georgetown Univ. HegiB8 U.S. 204, 208 (1988) (“Retroactivity is not favored in the
law. Thus, congressional enactments and administrative rulesowitle construed to have retroactive effect unless
their language requires this resultQombs v. Com’r of Soc. Sec459 F.3d 640, 642 (6th Cir. 2006) (“The Act does
not generally give the SSA the power to promulgate retroactive regddjio



frequency of examin®n, the nature and extent of the treatment relationship,

supportability of the opinion, consistency of the opinion with the record as a whole,

and the specialization of the treating sour@e determining what weight to give

the opinionld. [20 C.F.R. § 404.1527(d)(2)].

Wilson 378 F3d at 544 (citing the factors enumerated in 20 C.F.R. § 404.1527(8)#)ie an
ALJ may decide ndb give a treating physician controlling weight, a rebuttal presumptionmemai
that the opinion of the treating physiciarentitled to great deferenc®ogers v. Comm’r of Soc.
Sec, 486 F.3d 234, 242 (6th Cir. 2007¥][A] failure to follow the procedural requirement of
identifying the reasons for discounting the opinions and for explaining prebselthose reasons
affected the weight accorded the opinions denotes a lack of substantial evidencehensethe
conclusion of the ALJ may be justified based upon the rectutddt 243.

The ALJ stated he gav®r. Gibson's opinionslittle weight" finding they werenot
consistent with the evidence as a whdlee ALJ noted as significant that Plainifés seeing Dr.
Gibson aly every few month&which suggests that claimant's medications worked to reduce the
amount of migraines the claimant was havirigr. 21]. The ALJ also noted that, in March of
2017, Dr. Black Plaintiffs PCP, was unaware the Plaintiff had applied fealldlity due to
migraines,a fact which the ALJ found was "somewhat inconsistent with the evidaatehe
claimant has disabling migraines but does not regularly discuss them withatiegtmysician."
[Id.]. The ALJ also found significant that, evidrough Plaintiff stated her migraines are worse
during stress or when her normal routine is interrupted, by September 2016, she wiag t@avel

various cities with her husband for wotwhich suggest that the claimant's migraines did not

preclude her from participating in activities that might cause stress." [Tr.R224lly, the ALJ

2The SSA's rules concerning treating physicians were found at 20 C.BE1.827d) until 2012 when §
4041527 was reorganized to move the regulations regarding treatingiphgsirom § 404.1527(d) to 8§
404.1527c); however, the substance of those regulations remained the same andiareff&it for all claims filed
before March 27, 201 Beesupranotel and accompanying text.



correctly stated that, the decision on the ultimate issue of disafolityurposes of DIB under the
Social Security Act, is a matter for the Commissioner, not a physiflan23]. Garner v. Heckler
745 F.2d 383, 392 (6th Cir. 1984¢e alsoGentry v. Commof Soc Sec, 741 F.3d 708, 72®6th
Cir. 2014)("A doctor's conclusion that a patient is disabled from all work may be considered as
well but could “never be entitled to controlling weight or given special significancelukedt
may invade theltimatedisability issue reserved to the Commissiofjer

Thus, the ALJ offered reasons why he did not accept Dr. Gibson's assessment of the
frequencyof her migrainesbuttheRFChe assigned to Plaintiffoesn't appedo give Dr.Gibson's
opinion any weight. Dr. Gibson was clear that Plaintiff has migrained amen she is having a
migraine, shds experiencing symptoms which would seenptecludework: throbbing pain,
dizziness, nausea, vomiting, blurred visiBat theALJ's RFC does not contemplate that Plaintiff
will have any absenced allfrom work dueto migrainesMoreover as previously discussed, the
ALJ did not explicitly addresswhetherhe concludedPlaintiff would or would nothave any
migraines angif she does, whether those migraines would cause her to be absenbfiowhile
she was having them. Accordingly, the Court finds the ALJ's decisiameffect,give noweight
to Dr. Gibson's opinions is not supported by substantial eviddimg.matter will be emanded
for a thorough review ahe migrainesfrequency, duration, and effect &taintiff's ability to be
present at workJpon remand, the Commissioner may choose to submit Plaintiff's medical records
to a specialist in treating migraines to addressdhssues.
IV.  Conclusion

For the reasons stated in this Memoranddpmion, the Court willGRANT Plaintiff's
Motion for Summary Judgment [Doc. 14] abENY the Commissioner's Motion for Summary

Judgmen{Doc. 16]. Further, the Court WilREMAND this mattempursuant to Sentence Four of



42 U.S.C. § 405(gjor further administrative proceedings consistent with M&morandum
Opinion.

An appropriate order shall enter.

Isl Chwistopher H. Steger
UNITED STATES MAGISTRATE JUDGE




